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ADVERTISEMENT 

TO 

THE    THIRD    PART. 


It  has  been  my  intention,  in  the  arrangement  of  this 
work,  to  observe  the  natural  order  of  the  subjects  as 
they  practically  arise  in  the  course  of  professional 
business.  Therefore,  in  the  preceding  parts,  we  first 
considered  the  Private  Rights  of  Persons  and  of  Per- 
sonal and  Real  Property,  and  their  Injuries  and 
Remedies  in  general;  then  the  precautionary  mea- 
sures to  improve  or  enlarge  those  rights,  and  to  pre- 
vent or  remove  injuries ;— next,  the  measures  of  redress 
by  Private  Individuals  themselves,  or  their  relations 
or  friends  ;  then  the  extent  of  summary  relief  by  the 
assistance  of  Magistrates  and  other  legal  Function- 
aries; then  the  more  formal  preventions  of  Injuries 
by  summary  application  to  Justices  or  to  Courts  of 
Common  Law,  to  obtain  sureties  of  the  Peace,  or 
Habeas  CorptiSy  or  to  a  Court  of  Equity,  to  obtain  an 
Injunction ;  and  lastly,  the  modes  of  enforcing  speafic 
performance  of  a  contract  or  duty,  either  by  Mandor- 
mus  or  by  Suit  in  the  Spiritual  Court,  for  Restoration 
of  Conjugal  Rights,  or  by  Bill  in  Equity,  and  decree 
for  a  Specific  Performance.  These,  together  with  the 
operation  of  the  Statutes  of  Limitation,  have  all  been 
considered  in  the  preceding  parts,  constituting  the 
first  Volume. 

In  the  same  natural  order  of  events,  4ve  are  now  to 
suppose  that  some  description  of  Litigation  to  obtain 
compensation  or  punishment  for  an  injury  already 
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completed,  has  become  inevitable,  and  must  imme- 
diately be  resorted  to  on  the  one  hand,  or  on  the  other, 
defended.  Here  the  first  consideration  will  be  the 
necessity  for  retaining  a  Legal  Agents  and  (he  circum- 
stances which  should  influence  the  choice  ;  we  are, 
therefore,  naturally  led,  in  the  First  Chapter  of  this 
Part,  to  consider  the  qualifications  and  professional 
duties  principally  of  Attorneys^  Solicitors^  Proctors, 
Notaries,  Special  Pleaders,  and  Barristers:  and  we 
have  attempted  to  collect  and  arrange  some  rules  for 
their  education  and  conduct,  the  observance  of  which 
will  unquestionably  negative  any  supposition  that  they 
can  act  otherwise  than  becomes  a  Profession  which 
ought  to  be  as  honorable  as  it  is  influential.  I  confess, 
that  when  I  first  approached  this  part  of  the  subject, 
and  recollected  that  I  had  met  with  some  instances 
where  the  semblance  of  interest  having  been  placed  in 
one  scale,  and  honor  in  the  other,  the  latter  had  kicked 
the  beam,  a  passing  doubt  arose  whether  I  might  not 
be  assuming  to  prescribe  rules  too  strict  for  the  present 
state  of  Society ;  but,  as  I  proceeded,  and  passed  in 
review,  the  majority  of  honorable  characters  well  known 
to  me,  I  have  the  gratification  of  declaring  that 
their  practice  accords  with  those  rules ;  and  I  can, 
without  hesitation  assert,  that  every  Student  in  the 
Law  should  observe  and  act  up  to  them.  And,  con- 
sidering how  much  the  well'  being  of  Society  depends 
on  the  honorable  practice  of  this  very  numerous  and 
influential  body  of  men,  I  apprehend  the  examination 
and  practical  application  of  all  these  rules  will  be  found 
to  be  of  the  utmost  importance. 

In  the  Second  Chapter  are  collected  all  those  rules, 
the  non-observance  of  which  too  frequently  occasions 
disastrous  defeat  at  advanced  stages  of  litigation, 
viz.,  the  necessity  for,  and  modes  of  ascertaining  who 
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ought  to  be  the  plaintiff  or  complainant,  and  who  the 
defendaM ;  also  the  precise  nature  of  the  cause  of 
complaint,  essential  to  be  known  in  order  to  apply 
the  best  remedy,  and  the  evidence  of  these,  and  how 
that  is  to  be  obtained  or  secured;  and  of  Bills  of 
Discovery  in  general,  and  the  costs  thereof.  Then 
the  just  contrivances  to  obtain  a  legal  security  in  lieu 
of  one  defective.  The  expediency  of  a  formal  letter 
or  demand  from  the  attorney  before  the  commence- 
ment of  any  proceeding ;  offers  of  apology  or  comprO'^ 
mise,  or  of  further  security,  and  how  those  offers  are 
to  be  treated;  and,  in  short,  the  consideration  of  all 
those  circumstances,  the  careful  attention  to  which 
constitute  the  difference  between  a  really  skilful  and 
efficient  lawyer,  and  one  who  barely  knows  the  or- 
dinary routine  of  practice.  Then  are  considered  cer- 
tain formal  steps,  as  notices,  tenders,  and  demands  in 
general ;  demands  of  the  perusal  and  copy  of  a  Jus- 
tice's warrant,  notices  of  action  to  Justices  of  the 
Peace  and  other  public  officers,  and  notices  of  an  at- 
torney's or  solicitor's  lien;  then  is  given  an  enumera- 
tion or  outline  of  the  several  remedies  by  legal  pro*- 
ceedings  for  injuries,  and  concise  directions  for  the 
choice  of  the  best,  and  the  expediency  of  i-etaining  a 
Counsel  who  is  supposed  to  be  most  effective  and  in- 
fluential, at  the  place  of  trial. 

The  Third  Chapter  relates  to  a  subject  of  the  very 
greatest  practical  importance,  viz.  Arbitrations.  The 
slovenly  and  careless  manner  in  which  these  have  been 
too  frequently  conducted,  is  disgraceful  to  an  intelli- 
gent Profession,  and  the  consequent  accumulation  of 
expense  is  equally  ruinous  to  the  parties.  I  have 
therefore  given  this  subject  particular  consideration, 
in  the  hope  that  the  arrangement  and  suggestions  may 
tend  to  an  amelioration  of  the  practice.    The  very 
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important  provisions  of  the  recent  act,  3  &  4  W.  4. 
c.  42,  rendering  tlie  jurisdiction  of  Arbitrators  more 
efficient,  are  practically  applied ;  and  new  forms  to  be 
observed  have  been  suggested  in  the  notes. 

In  the  Fourth  Chapter  I  have  considered  it  of  essen- 
tial importance,  not  only  to  Justices  of  the  Peace,  but 
to  Attomies  and  Private  Individuals,  especially  country 
gentlemen,  to  give  an  entirely  new  view  of  the  proper 
mode  of  conducting  Summon/  Proceedings,  as  well 
antecedent  as  subsequent  to  conviction.  The  recent 
enactments,  it  will  be  found,  have  introduced  consi* 
derable  alterations  and  improvements,  and  the  juris* 
diction  is  of  very  extensive  application ;  but  as  yet 
there  is  no  treatise  shewing  the  practical  operation  of 
the  four  recent  acts  which  afford  summary  redress  for 
almost  every  description  of  smaU  privaie  or  public 
irgurieSf  viz.  the  9  Geo.  4.  c.  31,  relating  to  common 
assaults  and  batteries,  and  which  enable  two  Justices 
to  convict  in  a  penalty  of  5/., — the  7  &  8  Geo.  4.  c.  29, 
relative  to  small  injuries  to  personal  or  real  property, 
in  the  nature  of  stealing,  though  not  amounting  to 
larceny,  and  which  enables  one  Justice  to  convict  in  a 
penalty  of  5/., — the  7  &  8  Geo.  4.  c.  30,  enabling  one 
Justice  to  convict  in  a  penalty  of  5/.  for  any  wilful  or 
malicious  injury  to  private  or  public  personal  or  real 
property, — and  the  1  &  2  W.  4.  c.  32,  enabling  one 
Justice  to  convict  in  a  penalty  of  21.  for  any  trespass 
in  pursuit  of  Game.  These  acts,  it  will  be  found,  are 
throughout  the  country  of  great  practical  utility,  and 
remove  the  necessity  for  trifling  actions  and  prosecu- 
tions for  comparatively  small  injuries. 

But  these  constitute  a  subordinate  part  of  this  Ch^>- 
ter,  which  contains  the  whole  practical  mode  of  con- 
ducting a  summary  proceeding,  from  the  information 
to  the  conviction,  and  also  the  proceedings  upon  appeal 
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against  tbe  same,  and  the  removal  thereof  by  certiorari 
into  the  Court  of  King's  Bench.     In  the  notes,  new 
forms  are  introduced,  to  assist  Magistrates  in  their 
practical  proceedings. 

This  Chapter  concludes  with  the  summary  proceed- 
'  ings  in  cases  of  Forcible  Entries]  and  Detainers,  and 
cases  between  Landlord  and  Tenant,  as  where  the 
latter^  owing  half  a  year's  rent,  has  deserted  the  pre- 
mises, or  has  been  guilty  of  a  Fraudulent  Removal,  or 
retains  possession  of  Parish  Property ;  and  the  whole- 
some proceedings  before  Justices,  where  a  tenant  has 
been  oppressed  by  exorbitant  charges  of  distress.  It 
is  hoped  that  the  perusal  of  this  last  Chapter,  collect- 
ing and  arranging  all  the  recent  enactments  and  deci- 
sions, may  assist  and  render  more  secure  Justices  of 
the  Peace  in  the  performance  of  their  very  important 
and  arduous  duties. 

To  facilitate  access  to  every  part  of  this  Work,  the 
following  Table  of  Contents,  referring  to  each  distinct 
subject,  is  given,  and  at  the  end  there  is  a  full  Index. 

J.  C. 

ChamberB,  6,  Chancery  Lane, 
Dec.  20th,  1833. 
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In  the  preceding  parts  of  this  worlc  we  have  consid^ed  some 
subjects  connected  with  litigation,  many  of  which  might,  per- 
haps,  although  rarely  with  security,  be  conducted  without  the 
actual  assistance  of  a  professional  adviser.  But  we  are  now  to 
suppose  that  an  injury  having  been  completed,  compensation 
cannot  probably  be  obtained  without  some  description  of  formal 
litigation.  Here,  however  well  informed  the  party  injured,  or 
the  wrong  doer  may  be,  yet  experience  has  established  that  in 
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6  REASONS   FOR   RSTAININ6 

CHAP.  I.     general  it  is  most  prudent  to  employ  some  Professional  Agent 

Retaining^*  to  conduct  the  proceedings  as  well  to  avoid  personal  collision 

A  Legal      vnih  the  opponent^  as  to  secure  a  temperate  and  discreet  line 

'- —  of  conduct  which  otherwise  might  be  prejudicial^  especially 

during  the  trial  or  hearing  of  a  cause,  (a)  Besides,  there  are 
so  many  technicalities  in  the  course  of  legal  proceedings,  that 
even  the  most  experienced  barrister  would  probably  commit 
some  blunder  in  the  practical  steps,  if  he  should  attempt  to 
conduct  his  own  suit  through  the  different  offices  and  stages  of 
litigation,  however  superior  he  might  be  in  his  own  particular 
department,  t.  e.  in  argument  and  discussion  in  court  or  before 
a  jury,  to  which,  in  the  course  of  his  particular  department, 
his  attention  has  usually  been  confined,  (b) 

The  authorized  agents  in  legal  proceedings,  especially  in  con- 
ducting a  suit  to  trial  or  hearing,  are  Attorneys  at  common  law. 
Solicitors  in  equity,  (c)  and  Proctors  in  the  Spiritual  and  Eccle^ 
siastical  Courts ;  whilst  in  preparing  certain  notarial  and  com- 
mercial proceedings.  Notaries  are  employed ;  and  Conveyancers^ 
either  at  the  bar  or  certificated  (in  the  latter  case  usually  termed 
Certificated  Conveyancers^)  principally  prepare  conveyances, 
deeds,  contracts,  and  wills,  when  attended  with  any  difficulty 
or  of  considerable  importance. 

When  Advice  is  required  upon  the  rights  of  the  parties  or  the 
practical  proceedings  or  evidence  beyond  that  which  the  attorney 
or  solicitor  thinks  himself  competent  to  give,  special  pleaders  or, 
in  more  weighty  matters,  barristers  are  usually  consulted  upon 
a  verbal,  or  more  frequently  upon  a  formal  written  statement. 

Barristers^  frequently  called  counsel,  are  also  retained  to 
state  to  the  Courts  of  Law,  on  motions  and  other  proceedings ; 
or  on  trials,  to  the  judge  and  jury ;  or  in  Courts  of  Equity^  on 
motions  or  hearings  to  the  Chancellor  or  other  Equity  Judge, 
bills  and  answers  or  affidavits,  and  to  argue  in  support  of  the 
the  client's  interest  upon  the  result. 

(a)  In  general,  a  party  in  a  cause  is  to  prosecutions  of  criminai  chargets  and 
under  too  much  excitement  to  conduct  even  a  motion  for  a  crimiaal  informa- 
it  himself  with  due  temperance  and  dis-  tion  cannot  be  made  by  a  private  indi- 
cretion  \  and  although  there  are  excep-  vidual  In  person.      Rex  ▼.  Jtuticet  iif 
tions  where  a  few  talented  individuals  Lancashire^  1  Chitty's  Rep.  602. 

seem  even  to  have  derived  advantage  (c)  It  is  a  vulgar  error  that  the  term 
from  their  irregularities  or  non-obser-  tolicitor  is  more  honourable,  or  superior 
vance  of  technical  rules,  yet  any  one  to  that  of  attorney.  Lord  Tenterden 
acquainted  with  Courts  of  JusUce  well  repeatedly  animadverted  upon  the  ab- 
knows,  that  in  general  a  party  under-  surdity  of  using  the  former  term  or 
taking  the  conduct  of  his  own  case  name,  when  applied  to  any  one  conduct- 
greatly  prejudices  it.  ing  an  attUm  or  other  proceeding   in 

(b)  It  13,  however,  still  competent  to  Courts  of  £axw.  There  is  no  distinction 
a  party  in  a  civil  suit,  to  sue  or  defend  in  the  degree  Of  respectability,  any  more 
for  hinute(fin  person.  La  Grue  v.  Penny,  than  there  is  between  Barristers  practlfr- 
2  Hen.  H.  600.       JVard  v.  Netheriote,  ing  in  one  Court  or  the  other. 

7  Taunt.  145.    But  this  does  not  extend 
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With  respect  to  the  exclusive  right  of  these  several  legid  CHAP.  I. 
agents  to  coDduct  such  proceedings  on  the  behalf  of  their  clients,  retaining 
some  disappointed  individuals  have  ever  been  found  to  decry      aLeoal 

Agent 

all  prohibitory  regulations  which  tend  to  exclude  or  rather  delay '- — 

talented  individuals  who  have  attained  manhood  from  gaining 
subsistence  in  the  department  of  the  law^  because  they  have 
omitted  in  early  life  to  qualify  themselves  by  regular  appren* 
ticeship  or  articles,  or  study  as  members  of  one  of  the  Inns  of 
Court,  or  to  conform  to  what  they  would  term  arbitrary  regu- 
lations.   As  respects  most  departments  of  science,  as  for  in- 
stance that  of  the  medical  profession,  the  propriety  of  similar 
exclusion  has  been  frequently  and  ably  argued.  (c()     It  may 
suffice  here  to  observe,  that  it  is  but  just  that  those  who  have 
devoted  many  years  of  their  youth  in  expensive  education  and 
regular  moraJ  habits,  for  the  express  purpose  of  obtaining  ad- 
mission to  practice  in  the  law,  ought  to  be  protected  from  the 
inroads  of  even  the  most  talented  adventurers,  who,  if  they 
were  without  similar  discipline,    allowed  to  practise,  would 
frequently,  from  adventitious  circumstances  become  popular, 
and  supplant  the  more  regular  practitioners.    Besides,  as  pro- 
fessional men  have  great  influence  in   society,  not  only  as 
regards  property,  but  in  counteracting  the  litigious  inclination 
of  their  clients  when  so  disposed,  (e)  it  is  but  fit,  that  before 
a  party  be  admitted  to  practise,  his  moral  character  as  well  as 
his  legal  skill,  should  long  )mve  been  under  control  or  obser- 
vation, and  that  he  should  be  well  examined  respecting  each, 
and  approved  by  some  competent  tribunal ;  and  as  regards  bar- 
risters in  particular,  who  from. the  nature  of  their  avocation 
must  aggregate  and  be  constantly  in  collision  with  each  other, 
it  is  peculiarly  essential  that  there  should  be  some  at  least 
probable  security,  that  each  member  of  their  fraternity  has  been 
duly  educated,  and  is  influenced  in  his  conduct  by  all  the  prin- 
ciples becoming  a  gentleman  ;  for  otherwise  the  society  of  some 
of  the  members  of  the  profession  would  soon  become  intolerable. 
At  the  same  time  it  must  be  admitted,  that  the  Judges  who  have  to 
decide  upon  the  fitness  of  a  clerk  to  be  admitted  to  practise  as  an 
attorney  or  solicitor,  and  the  benchers  of  the  Inns  of  Court  who 
have  to  determine  on  the  propriety  of  admitting  a  gentleman  to 

the  bar,  have  a  delicate  and  anxious  office  to  fulfil ;  since,  after 

» ■  I.  ——^1      ■       »»»^— ^— — ^— »»»i»^—       — »»^— ^— — »^^ii—^— ^— j.^— — — i.^— i^^— ^ 

(d)  SeeGray'BPharmacology,4thedit.  preferring  general  good  character  to 
A.  D.  1828.    Preface,  per  tot.  Ac.  the    petty    gains    incident   to  trifling 

(e)  Some  might  soppose  this  ezprea-  litigation,  ck>  most  materially  con- 
sion  ironical ;  but  experience  establishes  tribute  to  harmonize  their  neighbours, 
that  by  far  the  greater  proportion  of  and  confine  litigation  to  questions  of 
Respectable  attornies  and  solicitors,  es-  real  importance. 


pecially  those  practising  in  the  conntry. 
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CHAP.  I.     a  youth  has  devoted  five  years  of  expensive  study  with  a  view 
^ETAmwo*  to  admission  in  the  particular  department,  it  would  be  painful 
A  Legal      to  blight  his  prospects  by  rejecting  him  without  strong  and 
^^^^'       almost  imperative  reasons,  either  on  account  of  total  and  dan- 
gerous inability  or  grossly  immoral  conduct,  rendering  the  in- 
dividual unfit  to  be  entrusted  with  the  interests  of  third  persons* 
And  on  this  ground,  as  far  as  regards  students  for  the  bar,  the 
benchers  of  the  Inner  Temple  have  introduced  a  wholesome 
regulation  for  examining  a  youth  upon  his  classical  education 
and  his  probable  fitness,  even  before  he  can  be  admitted  as  a 
student ;  so  that  if  he  be  rejected  thus  early,  he  will  not  have  to 
complain  of  the  loss  of  time  or  intervening  expense. 

II.  Or  attor*  It  is  not  my  intention  here  to  attempt  to  state  in  detail  all 
C1T0B8.  '"  ^^^  ^^^  relating  to  the  admission,  enrollment,  certificates,  or 
Principal  r^fu-  re-admission  of  attomies  or  sorlicitors,  or  to  their  privileges, 
obserred  effi-  disabilities,  and  duties,  or  the  consequences  of  their  misbeha- 
cicDtlytobe-    yiour.    These  have  been  ably  collected  and  commented  upon 

come  an  attor-  .         •  .  »^ 

ney  or  solicitor,  by  Mr.  Tidd,  in  his  scientific  Treatise  on  Practice  \  (/)  and  in 
some  minor  essays,  in  imitation  of  that  excellent  standard  work. 
I  shall  here,  pursuing  my  elementary  plan  of  anticipating  and 
preventing  inconveniences  or  injury,  and  principally  with  a 
view  to  advise  the  parents  of  articled  clerks^  and  themselves, 
how  to  avoid  delay  or  other  inconvenience,  merely  state  the 
principal  regulations^  the  non-observance  of  which  might  wholly 
defeat  the  utility  of  the  articles,  and  preclude  a  clerk  after  his 
five  years'  services  from  being  admitted ;  together  with  those 
rules  and  decisions  which  have  either  been  omitted  in  prior 
treatises,  or  too  lightly  touched  upon ;  and  I  propose  to  intro- 
duce some  observations  on  the  previous  education  of  articled 
clerks,  as  well  as  that  to  be  pursued  during  their  clerkship ;  and 
upon  the  duties  of  all  practitioners  as  prescribed  by  different 
judges,  and  here  suggested  for  their  improvement,  and  through 
them  ultimately  for  the  benefit  of  the  community. 
Twenty-two  The  whole  of  the  proceedings  to  be  taken  to  enable  a  person  to 
o^rred.  practise  legally  as  an  attorney  or  solicitor,  may  be  arranged  in 
the  order  in  which  they  naturally  arise,  as  I,  the  master, 
who  must  be  a  regular  practising  attorney ;  2,  the  articles  of 
clerkship ;  3,  the  stamp  thereon ;  4,  the  affidavit  of  the  ex- 
ecution of  the  articles  to  be  filed  within  three  months  after 
their  date ;  5,  the  entry  of  such  affidavit ;  6,  the  enrolment  of 
the  articles  with  the  affidavit  of  the  execution  within  six  months^ 

(/)  Tidd'8  Practice,  9  ed.  chap.  iii.      to  340. 
p.  60  to  90,  and  id.  Chap.  xW,  p.  319 
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&nd  the  registry  of  the  former ;  7,  the  aflSdavit  of  such  enrol-  CHA?.  f. 
ment  and  of  the  payment  of  the  duty ;  8,  the  service  under  the  ^'  ^^[IJd*'*"*' 
articles ;  9,  the  necessity  for  fresh  articles  to  make  up  for  any  Solicitors. 
lost  time;  10,  the  affidavit  of  the  regular  service;  11^  the 
master's  certificate  of  regular  service,  which  although  usual, 
may  be  dispensed  with ;  12,  the  notice  of  the  clerk's  intention 
to  apply  for  admission,  to  be  affixed  outside  the  Court ;  13,  the 
entry  of  such  notice  at  the  judges  chambers ;  14,  the  examination 
before  the  judge ;  15,  the  petition  and  affidavits  to  obtain  ad- 
mission in  case  of  difficulty ;  16,  the  oaths  to  be  taken,  and 
swearing  the  same ;  VJ^  the  stamp  on  admission ;  18,  the  ad- 
mission itself;  19,  the  enrolment  of  the  name  of  the  admitted 
attorney  on  the  rolls  of  the  Court ;  20,  the  entry  of  the  name  of 
the  admitted  clerk,  and  of  the  place  of  abode;  21,  the  annual 
certificate  and  stamp  duty  thereon ;  and,  22,  the  entry  of  the 
certificate  with  the  proper  officer  of  the  court.  Of  these  it  will 
be  obvious,  that  the  most  important  are  the  first  eight ;  because 
their  non-observance  may  render  a  fresh  binding  essential,  and 
indeed,  as  regards  the  latter,  the  information  which  the  clerk 
will  obtain  during  his  articles,  will  probably  enable  him  to  pre- 
vent any  material  error  or  inconvenience. 

With  respect  to  attomies  and  solicitors,  no  person  can  be  ftmof  the 
admitted  to  practise  as  such,  ^'  unless  he  has  been  bound  by  ^^^  * 
*^  contract  in  uniting  to  serve  as  a  clerk  for  and  during  the 
*^  space  of  Jive  years  to  an  attorney  or  solicitor,  duly  and  legally 
'^  sworn  and  admitted  in  one  of  the  Superior  Courts  at  West- 
^  minster,  or  in  some  Court  of  Record  in  England,''  as  mentioned 
in  the  act.  (g)  Th«  fiill  term  of  five  years  must  be  pros- 
pective,  and  the  articles  must  not  be  antedated  nor  executed 
after  the  five  years  have  commenced ;  this  results  from  another 
statute^  requiring  an  affidavit  of  due  service  during  the  whole 
term,  as  presently  noticed.  It  is  suggested  and  recommended, 
that  to  provide  for  the  possibility  of  unforseen  circumstances 
arising,  that  might  occo&ion  some  absence  during  the  prescribed 
term,  and  prevent  the  possibility  of  the  party  truly  swearing  to 
a  service  during  the  whole  of  the  term  of  five  years,  and  render 
it  necessary  to  have  a  new  contract  of  binding  to  make  up 
such  full  term,  it  is  prudent  to  bind  the  clerk,  in  the  first  in- 
stance, for  a  term  rather  more  than  five  years,  as  for  instance, 
for  sir  years,  with  a  proviso  and  covenant,  that  after  the 
clerk  has  duly  and  actually  served  full  Jive  years  of  that  term, 
he  shall  be  at  liberty  to  depart  and  obtain  his  admission,  and 
that  the  master  will  assist  and  facilitate  his   obtaining  the 

(jg)  2  Geo.  2.  c.  23,  sect.  5  and  7,  made  perpctiial  by  «^0  Geo.  2,  c.  IS^. 
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CUAP.  f .     same ;  (h)  for  otherwise^  in  case  of  wrongful  absence  during  any 

TToRNiBB  p^^  ^  ^Y^^  limited  term  of  five  years,  the  requisite  affidavit  of 

SouciTORB.   service  could  not  safely  or  conscientiously  be  made;  and  it 

would  be  necessary  to  have  firesh  articles  for  hfitrther  tenn^ 

sufficient  with  the  previous  actual  service  to  make  up  for  sudi 

lost  time,  (t)  and  not  a  mere  assignment  of  the  first  articles ; 

(A)  See  Ex  parte  Tench,  K.  B.  Trio.  T.  affidavit  of  such  partial  seirice  was  suffi- 

1S27,   where  the  applicant   had  been  dent  to  entitle  him  to  his  admiamon. 

articled  for  six  yean,  and  had,  during  K.  B.  on  motion  of  Chitty.    See  Chitty'a 

thatterm,  actuallyBerved  although  atrii^/-  ed.  Stat  p.  66,  note  (o;.    And  see  the 

/erent  times,  more  than  five  years,  taken  affidavit  and  rule  in  the  proper  office, 

collectively,  though  he  had  been  wrong-  In  case  the  binding  should  be  for  more 

fully  absent  at  other  parts  of  the  term  ;  than  the  term  of  five  years,  then  the 

and  it  was  holdea  per  Bayley ,  J.  that  his  suggested  proviso  may  be  thus. 

Suggested  **  Provided  always,  and  it  b  hereby  declared,  covenanted,  and  agreed  by  and 

clause  in  arCi-     "  between  the  said  parties,  that  when,  and  as  soon  as  the  said  C.  2>.  shall  have  duly 
dies  for  more       '*  served  the  said  A,  B.,  or  his  assigns,  or  any  other  person  that  shall  or  may  hf 
than  five  yean,  ''  x^<^  ^^  order  of  any  Court,  or  otherwise  according  to  law,  have  become  hig 
that  after  due     **  master,  under  and  by  virtue  of  these  presents,  or  under  any  other  lawful  con- 
service  (oTjIve  *'  tract,  in  the  whole  for  and  during  the  full  term  of  five  yean,  part  of  the  said  term 
years,  the  clerk  "  of  yean  hereinbefore  mentioned,  and  according  to  the  true  intent  and  meaning  of 
maybe  admit-    **  these  presents,  and  also  as  required  by  the  statutes  and  rules  in  that  case  made 
ted  to  practise    *'  '"^^  provided ;  then  it  shall  and  may  be  lawful  for  the  said  C,  D.  to  give  one  week*9 
for  Mmseif'         "  notice,  in  writing,  to  the  said  y^.  B.,  or  his  then  master  for  the  time  being,  of  hia 
"  desire  and  intention  no  longer  to  serve  him  or  any  other  person  under  such  articles, 
**  or  under  any  such  other  contract,  and  from  and  after  the  expiration  of  one  week 
"  from  the  time  of  the  due  service  of  such  notice,  it  shall  and  may  be  lawful  for  the 
'*  sud  C.  D,  thenceforth  to  depart  and  continue  absent  ftt>m  any  further  service 
«  under  these  presenti,  or  such  other  contract,  andfrom  thenceforth  the  said  article* 
"  and  other  contract,  shall  cease  to  be  obligatory  on  the  said  CD.  as  to  any  pro- 
'*  spective  purposes ;  and  thereupon  the  said  ^.  B. ,  and  his  executon,  administraton 
'<  and  assigns,  and  any  new  master,  shall  and  will,  at  the  request,  costs  and  charges 
'*  of  the  said  C  2>.,  sign  such  certificate,  and  execute,  do  and  perform  all  such  acts 
*'  that  shall  or  may  be  requisite,  nsefol,  or  advisable,  to  enable  the  said  C  />.  to  bft 
*'  admitted  to  practise  for  himself  as  an  attorney  or  solicitor." 

(t)  In  case  further  articles  or  a  fresh  the  covenants  therein,  and  should  iheA 

contract  should  be  necessary,  then  the  recite  the  past  service  under  the  same, 

same  should  be   framed,  redtiBg  the  and  the  event  which  has  rendered  it  ne- 

former  articles,  and  the  substance  of  oessary  to  have  a  new  contract,  as  thus : 

Terms  of  new         '*  And  whereas,  in  punuance  and  under  and  by  virtue  of  the  said  articles,  the 

articles  to  make  **  said  C.  2>.  did  duly  and  faithfully  serve  the  said  ji.  B,  as  such  articled  derk  as 

up  for  lost  time.  "  aforesaid,  in  part  performance  of  the  same  articles,  and  the  covenants  th^reia 

"  contained,  and  the  statutes  and  rules  relating  to  and  requiring  such  service,  upon 

"  and  continually  from  the  said  —  day  of         ,  a.  d.  ,  until  and  upon  the 

** day  of ,  A.  D. ,  making  in  the  whole  the  term  of yean  and  — 

"  months  and  ^-^-  days,  of  fiiithful  and  sufficient  service  of  the  saia  C.  D.,  under 
'*'  and  in  punuance  of  the  said  artidss.    And  whereas,  upon  the  *—  day  of  — — -^ 

*'  A.D. ,  the  said  C.  D.  absented  himself  from  tiie  service  of  the  said  jt,  B,^ 

"  under  and  in  punuance  of  the  sud  articles  [if  an  excuMible  or  not  culpable 
**  tanse,  state  it,  but  otherwise,  let  the  recital  be  general,  as  follows],  and  ceased 
**  and  neglected  duly  to  serve  ss  such  derk  from  that  day  until  the  time  of  the  ex- 
*•*  ecntion  of  these  presents.  And  whereas,  the  said  A.  B,  and  C,  D,  and  B,  F,,  his 
'<  fiither,  are  respectivdy  desirous  that  the  said  C.  />.  should  be  bound  to  serve,  and 
**  should  duly  serve  as  such  clerk,  under  and  in  punuance  of  sufficient  articles,  and 
'*  for  and  during  such  a  time  and  term  as  will  enable  and  entitie  him  to  be  admitted 
**  to  practise  as  an  attorney  and  solicitor ;  and  for  that  purpose  the  said  C.  i>.  and 
**  E,  F,  have  requested  the  said  A,  B.  to  receive  and  retain  him  to  serve  accordingly, 
**  and  to  execute  fresh  articles  of  clerkship  for  that  purpose ;  and  which  the  said 
"  A,  B,  hath  consented  to  do.  Now  therefore,  &c."  [here  state  the  new  binding  to 
commence  from  the  time  of  executing  the  fresh  articles,  and  for  a  term  fully  snffi- 
eient,  and  even  more  than  will  be  requisite  to  complete  the  Ml  term  of  isfe  years 
fiuthful  service,  and  insert  the  like  covenants  for  faitiifol  services  as  in  the  orir  * 
articles,  und  proviso  for  cesser^  as  sigtra,  In  the  fint  form.] 
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aod  such  fresh  contract  must  be  stamped  with  the  same  duty     CHAP.  i. 

Of  Attorn ies 

as  was  pajrable  on  the  original  articles ;  and  though  the  stamp  ^nd 
on  the  first  articles  would  be  allowed  on  delivery  up  of  such  Solicitors. 
original  articles  to  the  Commissioners  of  Stamps  within  six 
months  after  execution  of  the  new  articles ;  {k)  in  the  mean 
time  there  must  hare  been  an  advance  of  the  amount,  and  the 
consequence  of  the  irregularity  wotdd  be  attended  with  at  least 
temporary  anxiety  and  some  trouble  and  extra  expense,  which 
by  an  original  binding  for  six  years  would  have  been  avoided.^ 

It  shotdd  seem,  that  in  strictness^  whenever  the  original 
binding  is  for  Jive  years  only,  if  the  master  should  die  or  cease 
to  practise,  and  some  time  elapse  before  a  new  master  has  been 
legally  constituted;  or  if  the  clerk  should  on  a  quarrel,  or 
otherwise  indiscreetly  leave  his  first  master,  even  for  aifenf  daysy 
without  having  been  previously  assigned,  some  loss  of  time  in 
dther  of  these  events  would  necessarily  take  place,  and  during 
which  there  wotdd  be  no  legal  service  j  and  consequently  the 
trouble  and  expense  of  tkew  articles  must  be  incurred ;  (/)  so 
that  clearly  it  is  most  prudent,  in  the  ^rst  instance,  to  let  the 
binding  be  for  a  term  of  six  years,  determinable  as  above  sug- 
gested, by  which  an  occasional  short  absence  would  not  pre- 
judice. These  cases,  however,  together  with  others,  appear  td 
establish,  that  though  there  must  be  a  service  altogether  of 
five  years,  yet,  provided  the  full  number  of  days  of  service 
under  ariicles  have  taken  place,  though  at  different  intervals^ 
that  will  suffice,  and  that  the  service  need  not  absolutely  be 
continuous,  (m) 

By  the  terms  of  the  act  it  will  be  observed,  that  the  service 
must  be  to  '^  an  attorney  or  solicitor  duly  and  legally  sworn 
and  admitted  in  a  Court  of  Record,  &c.  ;*'  and  he  must  be 
bou&  fide  a  continuing  practising  attorney  or  solicitor,  and 
not  have  left  off  practice,  (n)  and  he  must  be  practising  as  a 
principal  on  his  own  account,  and  not  serving  as  a  writer  or 
derk  to  another  attorney,  (o)  though  it  is  expressly  provided 
that  the  neglect  of  the  master  to  obtain  his  certificate  shall  not 
invalidate  the  service  of  his  articled  clerk,  {p)  A  binding  to 
the  Prothonotary  or  Secondary  of  the  Superior  Courts,  or  to 
the  Master  of  the  Crown  Office  (q)  will  suffice ;  the  instruction 
and  knowledge  to  be  obtained  in  their  offices  being  considered 

(i)  55  Geo.  3.  c.  184.    Schedule  i.  &  R.  )4.      Cbitty's  Col.  Stat.  p.  66, 

tit  Articles.  note  (o). 

(I)  Ex  parte  Bowie,  2  Chitty's  Rep.  (n)  22  Geo.  2.  c.  46,  8.  7. 

61.  (o)  Rule  Trin.  T.31.  Geo.  3.c.  2. 

(»)    Carter's  eate,  2  Bis.  R.  957.     In  [p)  1  W.  4.  c.  26, 8.  6. 

tke  matter  of  Wiltiam  SmUh,  1  Dowl.  (q)  2Ge9.  2.  c.  23.  s.  16. 


8 


or  ArroRNiKs 


CHAP.  r.      adequate  tuition  for  an  attorney ;  (r)  and  since  the  23  Geo.  2, 
c.  26. 8.  15,  a  person  who  has  served  as  an  articled  clerk  to  a 


AND 


SoLicjTORs.  solicitor  J  and  been  admitted  to  practise  as  a  solicitor,  is  entitled 
to  be  examined  and  admitted,  if  competent,  to  practise  as  an 
attorney  J  and  vice  versa  ;  so  that  now,  in  eifeet,  a  binding  and 
service  to  a  solicitor  entitles  a  person  to  be  admitted  as  an 
attorney  upon  his  establishing,  to  a  judge  of  the  Common  Law 
G)urt,  his  competency  to  conduct  that  department  of  business^ 
and  vice  versa,  (s)  ^ 

Exceptions  also  have  been  introduced  by  recent  enactments 
with  respect  to  the  duration  of  the  time  of  binding  and  service, 
in  favor  of  persons  who  have  evinced,  that  they  have,  at  least 
probably,  received  a  liberal  education.  Thus,  the  1  &  2  Geo.  4, 
G.  48.  s.  1,  and  3  Geo.  4,  c.  16,  enact,  that  if  the  proposed  clerk 
have  taken  the  degree  of  Bachelor  of  Arts  or  Law,  in  the  Uni*^ 
versities  of  Oxford,  or  Cambridge,  or  Dublin,  within  the  next 
immediately  preceding  four  years,  then  it  shall  suffice  if  he  be 
articled  to  serve  as  clerk  to  an  attorney  or  solicitor  for  three 
years  instead  of  five  ;  provided  also  such  degree  of  Bachelor  of 
Arts  had  been  taken  within  six  years,  or  such  degree  of  Bache- 
lor of  Law  had  been  taken  within  eight  years  after  matricula- 
tion. These  exceptions  were,  however,  only  introduced  in 
favour  of  superior  education  at  one  of  the  Universities^  and  that 
also  within  a  recent  period,  which  it  was  considered  would 
adequately  supply  the  place  of  two  out  of  the  five  years  actual 
service  under  articles.  The  1  &  2  Geo.  4,  s.  2,  only  contains 
an  exception  which  rather  affects  the  time  and  mode  of  service^ 
than  the  time  of  bindings  for  it  provides  that  if  a  derk  has 
been  articled  for  five  years  he  may  serve  part  of  the  time,  not 
exceeding  one  year,  as  pupil  to  a  practising  barrister  or  certi- 
ficated special  pleader,  (t) 

It  further  seems,  that  the  person  to  be  articled  to  an 
attorney  for  the  purpose  of  admission  must  be  bond  fide 
articled  as  a  clerk  to  learn  the  profession  of  the  law ;  and 
therefore,  where  an  attorney  took  a  turnkey  of  the  King's 
Bench  prison  as  an  articled  clerk,  evidently  for  the  purpose  of 
securing  the  business  of  the  prisoners,  the  Court  ordered  the 
articles  to  be  cancelled,  {u) 


(r)  49  Geo.  3.  c.  28.  does  not  provide  for  clerkji  who  serve  a 

(«)  ^  Geo.  2.  c.  26.  8.   15.    Tidd.  year  or  lew  witk  a  certijictaed  amvey- 

Prac.  9th  ed.  72,  3.  ancfr. 

(/)  The  act  is  silent,  and  therefore  («)  jn-user's  case,  1  Burr.  291 ;  and 

extends  to  a  practising  barrister  in  any  see  Ex  parte  Hill,  2  Bla.  R.  391.    R^ 

department  in   common    lav,    equity,  Taylor,  5  Bar.  and  Aid.  538. 

criminal  bar  or  conveyancing.    The  act 
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With  respect  to  the  terms  and  covenants  in  the  articles,  the     CHAP.  i. 
Statutes  are  silent  except  in  the  requisites  of  the  service  in  the    '   I]!^**"**^ 
professional  department  during  the  term  of  five  years.     Consi-   Solicitor8. 
dering  the  importance  of  the  contract^  as  intended  to  secure  Terms  of  the 
proper  professional  education  during  so  long  a  term,  and  to  snggcttioDs  for 
enable  a  youth  afterwards  to  practise  for  himself  with  advan-  improvement, 
tage,  articles  of  clerkship  are  generally  very  improvidently 
framed,  without  adequate  covenants  on  the  part  of  the  master, 
or  any  proper  stipulations  providing  for  return  of  premium  on 
the  event  of  death,  or  other  detetmination  of  the  service 
before  the  end  of  the  term,    'iliere  are  many  events  that  ought 
to  be  more  cautiously  provided  for.    It  has  lately  been  consi* 
dered  by  high  legal  authority,  that  there  can  be  no  objection 
in  law  to  a  stipulation  to  pay  a  reasonable  salary  to  the  clerk, 
although  during  the  term  of  his  articles,  or  a  covenant  that  at 
the  end  of  the  term,  if  he  have  duly  served,  he  shall  be  taken 
into  partnership ;   and,  perhaps,  the  master  might,  in  consi- 
deration of  the  binding,  and  even  without  a  premium,  legally 
covenant  to  pay  the  widow  or  family  of  a  deceased  attorney  a 
fixed  annuity  in  consideration  of  the  connection  of  the  deceased 
father  which  he  has  or  will  acquire,  (t;) 

The  principal  attorney  may  reasonably  require  the  clerk  and 
a  responsible  person,  by  the  articles,  to  covenant  for  his  due 
services,  to  stipulate  that  at  the  expiration  of  the  term  he  will 
not  set  up  in  the  same  profession  within  a  reasonable  limited 
distance  (perhaps  even  50  miles,  (w)  nor  accept  or  conduct 
business  from  any  person,  who  has  at  any  time  during  his 
clerkship,  been  a  client  of  his  master's ;  and  it  would  be 
reasonable  and  proper,  if  not  necessary,  very  particularly  to 
stipulate,  that  at  no  time,  either  during  or  after  the  expiration 
of  the  term,  shall  the  clerk,  either  directly  or  indirectly,  be  con- 
cerned for  any  person  in  any  business  or  transaction  adverse 
to  the  interest  of  any  person  who  shall  have  been  a  client  of  his 
master  at  any  time  during  his  clerkship,  nor  at  any  time  com- 
municate, or  in  any  way  directly  or  indirectly  use  or  take 
advantage  of  any  knowledge  of  facts  acquired  in  the  office  of 
his  master,  or  in  consequence  of  his  having  been  in  his  office, 
so  as  directly  or  otherwise  to  prejudice  or  injure  his  master  or 
any  or  either  of  his  clients  5  nor  cause,  or  enable,  or  suffer,  or 
permit  any  other  person  so  to  do.   A  stipulation  of  this  nature, 

(v)  Snch  a  stipulation  could  not  be  a  See  cases  as  to  restraint  of  trade,  &c. 

violation  of  2  Geo.  2.  e.  23,  s.  17.  22  referred  to  in  HenUock  v.  Blacklove,  2 

Geo.  2.  c.  46,  s.  11.  Saand.  Rep.  156,  note  1  ;  and  Yomng  vw 

(v)  Jham  V.  Guy,  4  East's  Rep.  190.  ThnmiMs,  1  Tyr.  R.  £xcheq.  226. 
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CHAP,  f .  for  reasons  before  suggested^  is  highly  essential  for  the  protec- 
AND*'^'"  tion  of  the  clients  of  the  master^  who  have  by  the  dishonour- 
SoLiciTOM.  able  conduct  of  articled  clerks  sometimes  been  most  seriously 
injured,  {s)  The  observance  of  such  stipulations  should^  as 
far  as  practicable^  be  secured  by  every  possible  provision  as  to 
the  payment  of  fixed  damages  as  a  debty  and  not  as  a  penalty, 
for  otherwise  it  will  frequently  occur  that  juries  will  give  mere 
nominal  damages,  although  the  proof  has  established  a  most 
injurious  violation  of  the  engagement,  (y) 

In  case  the  articles  should  contain  no   stipulation  for  a 
return  of  premium  in  certain  events,  the  Court  of  K.  fi.  appears 
to  exercise  a  summary  jurisdiction  so  as  to  compel  an  equit- 
able apportionment  without  resorting  to  a  Court  of  Equity,  (z) 
But  it  would  save  much  trouble  and  expence  to  provide  ex- 
pressly for  all  events,  and  prescribe  a  gradation  or  scale  of  the 
parts  of  the  premium  to  be  returned  in  each  case. 
P6iDt8  to  be         The  age  of  the  clerk  and  circumstances  to  be  attended  to  at 
•^Iftw-^eKc"  ***®  *"^®  ^'  ^^*  binding,  and  his  previous  education,  will  be  pre- 
cutionofthe     sentlT  considered,  together  with  some  suggestions  upon  his 
course  of  study.    Care  is  to  be  observed  that  the  articles  be 
duly  stamped  before  they  have  been  engrossed,  and  conse- 
quently before  they  are  executed,  and  that  an  afiBidavit  of  the 
due  execution  of  the  articles  and  date  be  filed  within  three 
months  after  such  date,  and  that  such  articles  be  enrolled 
within  six  months  after  execution,  pursuant  to  several  statutes ; 
for,  though  annual  indemnity  acts  are  usually  passed,  (a)  the 
probability  of  that  protection  should  not  be  depended  upon. 
Besides,  the  omission  might  be  urged  by  ill-natured  individuals 
as  a  supposed  defect  in  authority  to  practise,  which  might  for 
a  time,  at  least,  be  prejudicial  when  commencing  practice. 
What  Service        The  same  statute  that  requires  a  binding  for  the  term  of  five 
cU»*a5  whS'  years,  also  renders  it  essential  ^^  that  such  person,  for  and 
afficUvitof  snch  ^^  during  the  said  term  of  five  years,  shall  have  continued  in 
Mti^."***"    "such  service  ;*' (A)   and  the  subsequent  statute  22  Geo.  2, 
c.  46,  s.  8,  still  more  expressly  requires  that  the  clerk  ^^  shall, 
during  the  whole  term  and  time  of  service,  to  be  specified  in 
such  contract,  continue  and  be  acttuilfy  employed  by  such 
attorney  or  solicitor,  or  his  or  their  agents,  in  the  proper 
business,  practice  or  emplo}rmentof  an  attorney  or  solicitor." 


(x)  ^nte,  Part  2,  page  436,  note  (a) ;  have  been  used. 

U.  706  f  note  (7),  where  see  the  neoea*  (a)  ^noMysioitf ,  see  2  Bamardf  227; 

sity  for  such  a  stipulation ;  and  tee  post,  id,  331,    Es  parte  PranAerd,  3  Bar.  &, 

(5)  See  taue,  872,  as  to  the  constmc-  AM.  257  ;  1  Chit.  Rep.  694.    S.  C.  Ex 

tion  of  agreements  to  pay  stipulated  parte  Sayle^f  9  Bar.  and  Cres.  601. 

damages,  and  their  not  bong  enforceable  (a)  See  the  last,  3  W.  4,  chap.  7. 

unless  where  the   most  cautious  terms  {h)  2  Goo^Z,  c.  23,  sect.  5  dt  7.    . 
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The  9tb  section  provides  for  the  death  of  the  master  or  his     CHAP.l. 
leaving  off  practice  before  the  end  of  the  term^  and  also  for         and 
cancelling  the  contract  by  mutual  consent ;  and  for  the  clerks    Sohcitob»> 
being  l^ally  discharged  by  rule  of  courts  before  the  end  of  the 
term.     And  in  either  of  these  cases  it  is  provided  that  another 
contract,  on  wishing  to  serve  for  the  residue  of  the  term>  may 
be  made^  and  that  service  under  such  fresh  articles  shall  suffice. 
The  34  Geo.  3,  c.  14,  s.  8,  more  extensively  provides  for  the 
determination  of  the  articles  by  any  other  event. 

The  22  Geo.  2,  c.  46,  s.  10,  moreover  requires,  before  ad- 
mission, an  affidavit  of  the  clerk  or  his  master,  to  be  made  and 
filed,  that  he  had  actually  and  really  served  and  been  employed 
by  such  practising  attorney  or  solicitor  to  whom  he  was  bound, 
or  his  agent,  during  the  said  whole  term  of  five  years,  accord- 
ing to  the  true  intent  of  that  act,  viz.  in  the  proper  business, 
practice,  or  employment  of  an  attorney  or  solicitor. 

Considering  the  former  act  of  the  2  Geo.  2,  c.  23,  s.  5  &  7^ 
and  the  above  express  clauses  in  the  23  Geo.  2,  c.  4I&^  s.  9  ft 
10,  as  to  the  requisite  service  and  affidavit  of  service,  it  is  dear 
that  the  l^slature  intended  to  require  a  bond  fide  excbuive 
conHntnnf^  service  to  the  master  named  in  the  articles,  and 
no  other,  so  that  at  least  there  should  be  no  conflicting  duties 
or  incompatible  occupations,  and  that  the  clerk  should  at  all 
reasonable  times  be  under  the  immediate  controul  of  the  master, 
in  pursuance  of  and  according  to  the  terms  of  the  articles; 
and  accordingly  it  has  been  decided,  that  the  statute  is  not 
<xnnplied  with  by  the  clerk's  serving  part  |of  his  time  with 
another  attorney,  not  his  agent,  though  with  his  master's  con- 
sent ;  (c)  and  the  whole  time  must  be  at  the  disposal  of  the 
master,  and  no  part  of  it  otherwise  officially  employed ;  and  it 
has  been  even  held,  that  if  a  clerk  should  have  obtained  his 
admission,  not  ha\dng  so  served,  he  may  be  struck  off  the  roll; 
as  where  the  clerk  had  been  during  the  term  of  service  under 
his  articles  occupied  as  a  surveyor  of  taxes,^  although  such  his 
emplo3inent  did  not  occupy  an  eighth  part  of  his  time.(d) 
And  upon  the  same  principle,  the  Notary's  Act,  41  Geo.  3^ 
c.  79,  which  required  continued  and  actual  employment  of  the 
clerk  articled  for  seven  years,  was  holden  not  to  have  been 
complied  with  by  his  attending  as  a  banker's  clerk  daily  till 
five  o'clock,  and  alter  that  hour  going  to  his  master,  the  notary^ 
and  presetting  bills  of  exchange  and  preparing  protests,  (e) 


(: 


fc)  Bjc  ptu^  Hm,  7  Term  Rep.  456.  pmy,  10  B.  &  Cm.  511.    Est  parte  BiU^ 

[^  MU  Taylor y  5  B.  &  Aid.  538.    /n  3  BU.  Rep.  991. 
re  Tttflor^  4  Bar.  &  Crcs.,  34 1 ;  6  Dowl.  (f )  The  King  ▼.  The  Serivtnan  Com' 

&  Ry.  42S.  S.  C.  Rex  ▼.  Scrivenen  Cont'^  ptmy,  \0  Bar,  &  Cres.  511. 
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CHAP.  T.         But  a  clerk  articled  to  one  attorney,  partner  in  a  firm,  may 

Of  AiTtorni£8 

AMD         comply  with  the  statutes  by  serving  all  in  their  joint  busi- 

Solicitors,  ^ess ;  (/)  and  assisting  another  attorney  at  extra  hours  was 
considered  as  not  breaking  in  upon  a  legal  continuing  service,  {g) 
And  it  may  be  presumed  that  a  clerk's  receivings  with  the  con- 
currence of  his  master  at  least,  during  extra  hours,  insti^ctions 
in  sciences  or  languages  calculated  to  extend  his  education, 
would  not  be  held  a  violation  of  the  intention  of  the  legislature. 
So  occasional  recreation  or  short  reasonable  holidays,  with 
leave  of  the  master,  especially  in  case  of  ill  health,  would  pro- 
bably not  be  considered  as  breaking  the  continuity  of  the 
service.  In  a  late  case,  where  an  articled  clerk  who  had  served 
under  the  articles  two  years  and  a  half,  when  he  was  prevented 
by  illness  from  giving  regular  attention  to  business  during  the 
rest  of  the  term,  but  attended  as  his  health  permitted,  the  Court 
admitted  him  on  the  ground  that  his  strict  regular  service  had 
'been  prevented  by  the  act  of  God,  and  that  the  applicant  had 
done  all  in  his  power  to  qualify  himself.  (A) 

The  expression  in  22  Geo.  2,  c.  46,  s.  8,  appearing  to  admit 
a  service  to  the  agent  of  the  master  to  whom  the  clerk  was 
articled  as  sufficient,  was  afterwards  limited  to  one  yearns 
service  to  such  agent,  by  a  rule  of  court,  (i) 

It  has  been  suggested,  that  if  there  has  been  a  bond  fide 
service,  the  Court  will  not  be  astute  in  construing  the  scti(j) 
and  as  an  instance,  the  Court  admitted  a  clerk  to  practise  as  an 
attorney  where  he  had,  with  the  consent  of  his  master,  served 
portions  of  his  time  to  an  agent,  and  although  within  two 
months  of  the  expiration  of  the  five  years,  he  was  absent  from 
his  duties,  but  with  the  consent  of  his  master  and  the  agent 
with  whom  he  was  engaged,  but  after  the  period  of  the  five 
years  he  served  out  the  two  monjiis.  {k) 

Of  the  EtohU      Before  an  articled  clerk  can  be  admitted,  the  statute  2  Geo. 

no/ion  of  the  a       •  rm  i^ 

clerk  before     2,  c.  23,  s.  2,  directs,  ^^  That  the  judges  of  the  Court  or  any 
admisnion.        t(  ^^^^  ^^  ^^^^  ^f  ^^^^^  ^^^^  before  they  admit  the  person  to 

^^  take  the  requisite  oath,  examine  and  enquire  by  such  ways 
'^  and  means  as  they  shall  think  proper,  touching  his  Jitnesa 
^^  and  cap€unttf  to  act  as  an  attorney ;  and  if  the  judge  or 
*^  judges  shall  be  thereby  satisfied,  that  such  person  is  duly 
'^  qualified  to  be  admitted  to  act  as  an  attorney,  then  aiul  not 

(/)  Bittnt*s  case,  2  Bla.  Rep.  7^.  Rep.  379. 

Ig)  Id.  ibid.  {j  )  FUtcher*»  case,  2  Bla.  R.  734. 

[h)  Ex  parte  Matthews,  1  Bam.  &  Adol.  {k)  Ex  parte  Hubbard,  1  Dowl.  Prac. 

160.    Ex  parte  Bowie,  2  Chit.  Rep.  (>1.  Rep.  C.  438. 
(i;  Rule  Trio.  T.  31  Geo.  3.    4  Term 
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"  otherwise,  the  said  judge  or  judges  are  to  administer  the  oath     CHAP.  I. 
"  to  him,  and  afterwards  to  cause  him  to  be  admitted,  and  his      ^'^d**"*' 
^'  name  to  be  enrolled  as  an  attorney."     And  the  6th  section    SttuciTORs. 
contains  a  like  direction  as  to  the  examination  and  admis- 
sion of  solicitors.    If  there  should  be    any  difficulty  in  ob- 
taining the  admission,  then  if  the   clerk  think  he  can  sur* 
mount  it,  the  course  is  to  proceed  by  petition  to  the  court, 
supported  by  fiill  affidavits  removing  the  difficulty ;  and  the 
decision  of  the  court  upon  which  will  be  final ;  because  the 
jurisdiction  is  discretionary,  and  there  is  no  court  of  appeal 
or  higher  tribunal,  imless  indeed  by  petition  to  the  House 
of  Commons.  (/) 

In  general,  an  attorney  who  has  been  admitted  in  one  of  the 
Superior  Courts,  has  a  right  to  be  admitted  to  practise  in  any 
Inferior  Court ;  but  this  is  subject  to  the  custom  or  practice  of 
that  Court,  and  if  by  established  local  law,  there  is  only  to  be 
a  limited  number  of  attomies,  and  there  be  no  vacancy,  that  is 
an  answer  to  a  mandamus  from  the  Court  of  K.  B.  to  examine 
the  applicant  previous  to  his  application  for  admission  to  prac- 
tise in  such  Inferior  Court,  (m) 

Perhaps,  considering  the  great  influence  that  attomies  and  soli- 
citors have  over  the  property  and  peaceable  intercourse  of  society, 
and  the  impropriety  of  admitting  ignorant  or  otherwise  im- 
proper persons  to  practise,  it  would  be  well  if  the  superior  judges 
were  relieved  of  the  trouble  of  examining  clerks  as  to  their 
fitness  to  be  admitted,  which,  from  the  multiplicity  of  their 
other  functions,  they  cannot  perhaps  exercise  with  suffi- 
cient scrutiny,  and  if  the  office  were  transferred  to  other 
delegated  officers,  with  power  of  appeal  to  the  judges,  either 
for  or  against  an  admission.  At  present,  compared  with  the 
examination  instituted  before  admission  to  practise  in  the 
medical  and  some  other  occupations,  the  admission  of  attomies 
is  much  more  facile  as  regards  their  legal  as  well  as  their 
moral  attainments,  than  that  of  admission  to  medical  practice. 

With  respect  to  the  preparatory  education  of  a  youth  in-  Ofthe^oa- 
tended  for  any  department  of  the  law,  especially  as  an  attomey  clerks  previous 
or  solicitor,  it  should  be  much  more  extended  than  has  hitherto  to,  and  pending 
been  customary.     Parents  would  do  well  not  to  article  their 
sons  before  they  have  completed  their  sixteenth  year,  and  have 
finished  with  care  and  assiduity,  at  least  a  good  classical  school 

(/)  2  Geo.  2.  c  23,  a.  2  to  6 ;  23  Geo.  Ores.  855. 

2,  c.  26,  8.  15;  1  Geo.  4.  c.  55,  s.  4  ;  (m)  Rex  v.  Sherifi  o/  Yorkf  3  6.  & 

and  seethe  principle,  Rexv.  Gray^ilrm^  Adolp.  770. 
Dougl.  353  ;    Wboltr*s  case,  4  Bar.  & 
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CHAP.  L     education,  and  e^en  that  alone  will  scarcely  be  aofflcient  to  enable 
^  ^AND*^'*  *  party  afterwards  to  proceed  through  life  with  full  advantage, 
SoticiToas.    much  less  to  obtain  great  eminence.     Even  after  the  com- 
pletion of  a  good  school  education,  two  or  three  years  of 
study,  under  proper  direction,  of  most  of  the  useful  sciences 
before  he  is  to  be  articled,  would  be  highly  advantageous*    It 
should  be  remembered,  that  to  proceed  with  facility  through  any 
professional  pursuit,  an  attorney  should  at  least  be  well  in- 
formed of  the  dead  languages,  the  Greek  and  Latin,  from  which 
so  many  scientific  terms  are  derived,  not  indeed  in  lawy  but  in 
other  branches  of  knowledge  and  literature ;  for  they  may  have 
to  conduct  suits  and  proceedings  connected  with  every  science, 
and  therefore  some  previous  knowledge  of  each  wouldbe  desirable, 
and  especially  a  fuU  knowledge  of  physics  or  natural  philosophy. 
All  branches  of  society  have,  particularly  of  late,  so  much  ad- 
vanced in  knowledge,  that  unless  a  professional  gentleman  be 
well  acquainted  with  an  outline  of  most  sciences,  he  will  when 
he  starts  in  business,  find  himself  too  cramped  in  knowledge 
to  act  with  safety,  or  without  apparent  embarrassment,  from 
fear  of  exposure  or  error.    A  knowledge  therefore  of  the  out- 
line of  all  that  will  probably  be  practically  useful,  should  be 
acquired  before  the  commencement  of  his  legal  pupillage ;  and 
then  about  the  age  of  sixteen  (or  even  later  if  he  be  not  pre- 
viously fully  prepared  in  these  respects,  and  if  the  expence 
and  seeming  delay  of  a  few  years  study  at  the  University  of 
Oxford  or  Cambridge  cannot  be  afforded,)  let  him  be  articled 
for  5tr  years,  (which  by  strict  attention  he  may  as  above  sug- 
gested shorten  to  five,)  and  then  soon  after  the  age  of  twenty-one, 
he  would  be  ready  to  start  for  himself,  or  at  least  be  able  to  accept 
for  a  time  the  management  of  an  office  as  principal  clerk,  until 
by  established  character  for  professional  skill,  and  by  increas* 
ing  age,  he  will  have  justly  acquired  the  confidenge  of  his  rela* 
tions  and  friends.     Moreover,  let  him  be  articled  to  a  gentle- 
man himself  of  liberal  education,  and  who  will  be  anxious 
that  his  pupil  shall  blend  an  increasing  knowledge  of  useful 
sciences  with  legal  pursuits,  so  as  to  permit ^  if  not  supply  him 
with  assistance  upon  the  former ;  and  he  might  even  find  it 
useful  in  practice  to  be  acquainted  with  the  art  of  drawing,  at 
least  so  as  to  be  able  without  expence  to  his  client,  to  describe 
on  paper,  machinery,  local  situations,   and  other  matters   in 
aid  of  a  cause,  {n) 


(n)  As  regards  practicaUy  useful  sci-  Elements  of  Physics  and  Natural  His- 

enceg,  if  they  have  not  been  acquired  tory  be  pursued,  and  that  courses  of  Lee- 

before,  it  is  recommended  that  the  study  tures  at  the  King's  College  or  the  London 

of  the  sabjects  discussed  in  Dr.  Amott's  University  be  attended,  with  leave  of  the 
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By  this  means,  mach  of  tbefive  years,  otherwiseirksomelylong,     CHAP.  I. 
may  be  profitably  and  cbeerfuUy  occupied  in  mental  and  tech- 


AND 

Solicitors. 


nical  improvements ;  and  finally,  having  acquired  enlarged  and 
well  cultivated  understanding,  he  will  be  enabled  to  practise 
with  honour  and  profit  to  himself  and  advantage  to  th&  com* 
munity. 

As  regards  his  intermediate  study,  as  well  of  practically  use- 
ful sciences  as  of  law,  the  student  may  borrow  from  the  few 
hints  presently  offered  to  the  student  for  the  bar. 

It  should  be  further  observed,  that  besides  due  knowledge 
of  law  and  useful  sciences,  it  will  be  of  great  importance  that 
the  youthful  attorney  should,  as  he  progresses,  study  the  distin- 
guishing temperaments  and  charcicters  of  mankind,  to  which 
also  the  reading  of  bic^raphical  works  would  greatly  contribute. 
He  has  to  contend  with  the  passions,  the  weaknesses  of  human 
nature,  and  notunfrequently,  even  against  the  cunning  and  ini- 
quity of  mankind  ;  and  consequently  an  attorney  or  solicitor  who 
is  a  mere  lawyer  will  scarcely  ever  attain  eminence.  Thisimport- 
ant  truth  will  be  particularly  exemplified  in  the  chapter  relat- 
ing to  preparing  a  cause  for  trial  or  hearing,  when  the  skill  of 
an  attorney  may  be  particularly  exemplified  by  his  power  of 
discrimination,  and  of  justly  anticipating  the  probable  efiect  of 
the  testimony  of  each  witness.  The  study  of  Man  should, 
therefore,  be  constantly  in  view,  lest  the  practitioner  be  cir- 
cumvented or  incautiously  mixed  up  with  or  contaminated  by 
the  bad  propensities  of  his  client. 

The  foregoing  rules  and  observations,  as  to  the  legal  compe«  How  far  the 
tency  of  a  party  to  practise  as  an  attorney  or  solicitor,  apply  JSlfilai^^ 
rather  to  the  party  so  acting  than  to  his  client;  for  although  in  an  attorney 
die  incompetency  to  act  on  accoimt  of  the  want   of  regular  S^tthe  client, 
admission  or  annual   certificate,    subjects   the  assumed    at- 
torney or  solicitor  to  penalties  of  50/.,  (o)  and  precludes  him 
from  suing  excepting  merely  for  giving  advice,(p)  yet  the  client 


master,  and  at  houn  not  incompatible 
with  tlHS  duty  of  a  clerk.  As  a  simple  in- 
stance of  the  utility  of  the  knowledge 
of  physics,  or  the  laws  of  nature  and 
mathematics,  or  rather  of  the  conse- 
quences of  ignorauce,  may  be  stated  the 
result  of  an  action  where  a  young 
man  had  furiously  driren  his  father's 
phaeton  against  a  heayy  coach  on  the 
roady  and  then  pretended  that  he  had 
driven  moderately  and  the  coachman 
furiously,  and  thereby  induced  his  father 
to  prosecute  the  '  coachman ;  and  upon 
the  trial  the  ignorant  youth  and  his  ser- 
vant, and  his  equally  ignorant  attorney, 
assured  themselves  of  success  by  zea- 
lously proving,  perhaps  beyond  the  truth. 


that  the  shock  of  the  coach  wot  so  great  as 
to  throw  them  down  over  their  own  horses* 
heads  {  thereby  necessarily  proving  that 
the  faulty  velocity  was  their  own  and  not 
that  of  the  coachman,  because  upon  esta- 
blished principles  such  event  could  only 
be  attributed  to  excessive  velocity  m  driving 
tie  phaeton.  Innumerable  similar  cases 
might  be  here  instanced  of  the  practical 
utility  of  knowledge  and  the  application 
of  it  to  even  the  most  common  subjects, 
but  of  which  the  bulk  of  society  are  still 
ignorant.    1  Amott,  £1.  Phy.  54. 

(»)  2  Geo.  2.  c.  23,  s.  24 ;  and  22 
Geo.  2,  c.  42,  s.  12. 

(/»]  SmUh  V.  Taylor,  7  Biog.  260. 
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Rules  for  a 
client's  selec- 
tion of  an  at- 
torney or  soli- 
citor, proctor, 
do. 


te  not  to  suffer^  at  least,  for  the  want  of  the  certificate,  and  the 
proceedings  on  his  behalf  are  sufficient  and  valid  ;  {q)  nor  does 
the  incompetency  of  the  party  acting  as  attorney  deprive  his 
client,  when  a  plaintiff,  of  his  ri^t  to  fall  costs  against  the 
defendant,  (r)  But  under  the  particular  rule  requiring  the 
presence  of  an  attorney  when  a  warrant  of  attorney  is  executed 
by  a  defendant  in  custody  under  mesne  process,  it  has  been 
decided,  that  the  presence  of  an  uncertified  attorney  is  not 
sufficient ;  (r)  and  in  the  first  mentioned  cases,  if  the  client 
knew  that  the  party  employed  was  incompetent  to  act,  pro- 
bably a  different  rule  would  prevdl,  and  the  validity  of  his 
proceedings  might  be  impeached.  And  in  a  modem  case, 
where  process  was  sued  out  in  the  name  of  A.  by  B.,  neither 
of  whom  were  attornies  of  that  Court,  and  had  no  authority  of 
any  other  attorney  to  act  in  his  name,  the  Court  set  aside  the 
proceedings,  and  ordered  A.  and  B.  to  pay  the  costs,  {s) 
Upon  the  whole,  therefore,  it  is  most  prudent  for  a  party  to 
ascertain  that  a  person  whom  he  is  about  to  employ  is  an  at- 
torney of  the  proper  Court,  and  is  fully  authorized  to  act  therein, 
for  otherwise,  at  least,  he  may  sustain  the  delay  and  incon- 
venience that  would  result  from  some  motion  and  rule  upon 
the  supposed  defect. 

With  respect  to  the  selection  of  an  attorney  or  solicitor, 
some  hints  have  already  been  given.  (/)  The  following  obser- 
vations are  not  addressed,  nor  can  be  intended  to  apply  to 
members  of  the  profession  who  have  been  long  established  in 
practice,  and  are  known  to  observe  the  true  interests  of  their 
clients,  as  zealously  as  they  despise  low  artifices  to  increase 
business,  instead  of  counteracting  the  too  frequent  litigious 
dispositions  of  irascible  clients.  But  a  few  observations  upon 
the  proper  conduct  of  professional  men,  as  prescribed  by  dif- 
ferent JudgeSj  may  be  useful  to  students^  and  those  who  are  as 
yet  yoimg  in  practice.  Many  points  of  professional  duty  have 
already  been  suggested  in  detached  parts  of  the  work.  We 
will  collect  a  few  other  leading  points,  as  well  for  the  use  of 
clients  as  for  the  profession. 

A  cautious  party  anticipating  litigation,  would  naturally 
prefer  an  experienced  solicitor,  whose  character  has  already  been 
established ;  but  these  are  frequently  so  previously  engaged, 
as  to  be  unable  to  undertake  the  business ;  or  relationship  or 


{q)  Wekh  V.  PrOble,  1  Dowl.  &  R. 
215  ;  Reader  y.  Bhrnny  10  Moore,  261 ; 
3  Bing.  9,  S.  C.  Anon,  2  Chitty's 
Aep.  96. 


(f)   Feiytf  ▼.  i>(MA/,  Tidd.  jvp.  57. 
{»)  HawJtini  V.  Edwards,  A  Moore'i 
Rep.  603. 
(/;  Ante,  Second  Part,  435,6. 
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kind  feeling  may  induce  to  the  encouragement  of  a  young    CHAP.  XL 
practitioner^  and  whose  zeal,  constant  attention,  and  activity,    of'^Lbgal 
will  frequently  make  up  for  the  want  of  experience.    Here  the       aobnt. 
principal  desideratum  should  be  the  honourable  character  and 
disposition  of  the  practitioner;   for  many  a  good  cause  has 
been  lost  by  the  prejudice  excited  in  the  mind  of  a  judge  or 
jury,  merely  by  the  circumstance  of  the  same  being  conducted 
by  an  attorney,  known  to  have  previously  blundered,  or  been 
guilty  of  unprofessional  or  dishonourable  conduct.    When  a 
cause  is  conducted  by  such  a  professional  agent,  it  will  fre- 
quently be  even  anticipated,  that  the  witnesses  have  been  tam- 
pered with ;  and  the  counsel  themselves,  knowing  the  general 
character  of  the  attorney,  will  suspect  the  truth  or  correctness 
of  his  client's  case ;  whereas,  when  he  has  received  his  brief  from 
an  attorney  of  known  care  and  probity,  he  can  venture  fearlessly 
and  boldly  to  examine  and  cross-examine  vritnesses  according  to 
his  instructions,  and  need  not  anticipate  eitkev  blunder  or  fallacy. 

No  prudent  purchaser  should  employ  on  his  own  behalf  an  Pnrchaser  doI 
attorney  or  solicitor,  who  is  also  concerned  for  the  vendor  of  5^^  "^^r^* 
the  estate,  or  for  the  proposed  grantor  of  an  annuity;  not  only 
because  a  person  so  charged  with  conflicting  duties,  may  not 
be  so  apt  or  prone  as  he  should  be,  to  discover  flaws  in  the 
title  of  the  vendor  or  grantor ;  but  also,  because  in  other  re- 
spects the  knowledge  acquired  by  such  a  double  agent,  might 
prejudice  the  purchaser,  (u)  Indeed  the  discordant  duties  may 
become  so  conflicting,  as  to  render  it  impracticable  for  an 
honourable  solicitor  to  proceed  on  behalf  of  both  employers. 

It  has  been  not  unusual  for  professional  gentlemen  to  be  con-  a  cestui  que 
stituted  trustees,  by  which  they  obtain  such  a  controul  over  ^t'g^JIoJf a 
property,  that  difficulties  may  arise  in  subsequent  family  arrange-  trustee  who  is 
meuts,  and  it  may  become  necessary  to  institute  a  suit  which  q^,  nor  should 
othenvise  might  have  been  avoided.   It  has  recently  been  settled,  ^^  ^^  •»  *»ch. 
upon  great  consideration,  that  a  trustee,  whether  he  be  or  not 
an  attorney,  cannot  act  professionally^  so  as  directly  or  indi- 
rectly to  charge  for  his  personal  trouble,  or  for  professional 
business  connected  with  his  trust,  either  in  his  office  or  for  his 
benefit ;  hence  it  should  seem  that  unless  this  rule  of  law  be 
evaded,  it  is  against  the  interest  of  any  attorney,  as  it  usually 
is  of  his  client,  that  he  should  be  appointed  a  trustee,  (v) 

(w}  See    6    Vesey    Rep.    631,  note;  Franklin  ▼.  ColAoun,  3  Swanst.  301. 
Bmolefv.  Stewart^  I  Schol.iihetr. 227 -y  («)  TWwer  t.  Hili,    and  per   Lord 

and  illintratioDS,  Sagd.  Ven.  &  P.  8th  ed.  Lyndhurst,  in  Nfw  v.  Jonet,  8   Ang. 

8,9.    When  a  purchaser  employs  the  1833;  first  reported  in  Legal  t)hseryer, 

vendor's  attorney,  he  may  be  affected  hy  Vol.  vi.  p.  410;   BaJker  r.   Grotvenorp 

the  knowledge  of,  or  notice  to  snch  at-  MS. ;  and  CarmiekaglY,  WiUsoHf  4  Bligh, 

tomcy,  of  a  defect  in  the  title,  or  of  145,  canira. 
prior  incumbrances ;  id,   ibid. ;  and  see 

VOL.  II.  C 
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CHAP.  XT.  Nor  should  a  solicitor  undertake  aay  suit  or  business^.  Ia 
or?LBOAL  transacting  which  he  might  and  probid>ly  would,  be  able  tp 
AogwT.  take  advantage  of  a  knowle^pe  of  facts  previously  communis 
A  solicitor  cated  to  him  confidentially  or  iBcidentally^  from  othec  bu-* 
^n^ra"  d^  ^  ^^^^  transacted  for  another  client,  and  mjuriously  to  the 
against  A  per-  latter;  and  indeed^  if  he  do^  we  have  seen  timt  iiL.  general  a 
oDcebc^nlbiis  ^^^^  of  Equity  would  restrain  him  from  so  doing :  (icr)  and  it  is 
client,  in  any  a  general  rule  in  equity,  that  an  attorney  or  solicitor  cannot 
which  bemight  gi^e  up  his  client,  and  act  fori  the  opposite  party  in  any  suits 
avaU  himself  of  between  them ;  Ix)  and  he  may  by  anticmbtion,  upai»  suffident 

prerious  confi-  -  ;         .  *  .       i^  .       . 

dentiai  com*  grounds.  of  apprehension,  be  restraineqi  nom  coramnniictttog 
mooicauon*  ^  client's  secrets,  or  any  commumoation.  df  facts  made  to  hin» 
professionally ;  (y )  and.  solidtora.  in  partnership  cannot  dissolve 
their  partnership,  as  against  their  client,  without  his  consenf^ 
at  least  so  as  to  enable  the.  letifi^  partner  when  dischai;ged 
to  act  against  him ;  (2)  and  the  practice*  o£one  solicitor  and  clerk 
in  court  to  be  concerned*  for  all*  parties^  tfaoiM^h  admitted,  was 
disapproved.by  the  lat^^  Lfurd*  ChaBcellon(a)  And  the  same  ob- 
jection would,  probably  be  applied  to  a,  London  agent  acting  in 
that  charactes  for.  the  country  attorn^,  as  well  of  the  plaintiff 
as  the  defendant,  though  when  he  merely  transacts,  thefinmai 
steps  in  the  cause,  no  incomceniencecan  probably  results 

But  where  &  clock  to  a  solicitor  had  commenced  practice 
for  himself,  a.  Court  of  Equity  icfused'  to  restrain  him  from 
acting  as  s(^citor  for  parties  against  whom  his  master  was 
employed,  upon  ^.mere  general  allegation,  of  his  luiving  in  his 
former  sendee  acquired  information  likely  to  be  prejudicial  to 
the  clients,  of  his  master,  (b)  Hence  the  great  risk  ot  leaving 
title  deeds,  abatracta,  or  any  secret  information  exposed,  in  the 
office  of  a  solicitor  accessible  to  his  clerks,  (c)  and  the  expe- 
diency of  stipulating,  in  articles,  of  clerkship^  against  the  poa- 
sibility  of  the  clerk  acting  injuriously  to  the  interests  of  clients^ 
and  for  clients  themselves,  stipulating  in  certain  cases  for  a 
guarantee  from,  their  attorney  or  solicitor  agidnst  such  con- 
sequences, (d) 
Propriety  of         Th^re  cau  be  no  doubt,  from  reading  some  ancient  statutes, 

requiring  a  — — — .«.«.,«..^.^^_^._^_ 

written  retain-      ^   ^  ' 

ertosneorde-      (*")  A»feuo»    v.  Mulkti^   4  Price's  (y)  KL    ibid*  261;    B«r  t.   Wknl, 

fend.  ^^'  *)^3 ;   Chohunuleley  y.  CUnton,  19  1  Jac.  77  ;  Morgan  y.  Skitw,  4  Madd. 

Ves.  261  ;  and  see  tmie,  705,  6;  and  Rep.  57. 

read  tlie  cases  of  ilMT  ▼.  irar</»  1  Jacob  {z)  Ckobmmikley  r,  OaUcmy  1»  Ves. 

R.77 ;  Escoitv.  Price^  1  SimQn's  R.  483 ;  273. 

Newberry  v.  Jamea^  2  Mer|y.  446  ;  and  (a)  Jd.  ibid* 

see Chltty £q.  Dig.  tit, Professional  Con-  {b)  Brickemo  v. Tkarp^  I  Jaoob  R.300, 

fidence»  p.  1183^  idi  tit.  Solicitor  aqd  aUe,  706. 

Client,    p.    1238..    The^  student  could  (c)  .dtel«,  «86,  note (c),  and  theiViwF. 

examine  all  the  cases  uiuij^r  the  latter  auile  am,  8  Ves.  141 ;  and  Sugd.  V.  dt 

title.  P.  8th  ed.  3(j6i 
(x)  CAolmimdeley  v.  Clinian,  19  Ves,  261 .  (rf)  Aniil^  9, 10. 
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timt  tke  L^gfekjtiire  considered  it  essential  that  an  attorney 
should  aetiiaUy  ftle  his  written  warrant  or  authority  to  sue ; 
and  althcfoglb  it.haa  ceased  to  be  the  practice  of  late  to  take 
any  writieft  autiiority  from  the  client^  whether  phuntiff  or 
defendant,  as*  weH:  alb  law  (cQ  as  in  equity,  (e)  such  omission  has 
been  oensiwed^  and  if  Che  authority  to  sue  or  defend  or  take 
th^  proceeding  should  be  disputed,  the  inability  to  produce  a 
>vftitten-  authority  would  create  a  pifejudioe  against  the  attorney. 
Lord  Tenterden,  C.  J.,  said  (/)  ^^  I  think  it  right  to  state  that 
*^  ebery  r€«pecHihle  atiomey  onght^  before  he  brings  an  action, 
^^  to  take  a  tbrUien  direction  from  his  client  for  commencing 
'^  it;  and  be  ought  to  dothis  as  well  for  his  own  sake  as  for 
^^  the  sdce  of  his  client.  It  is  much  better  for  lum,  bebaUse  it 
^'gets  md'of  all  difficulty  about  proving  his  retainer;  and  it 
^  would  al^*be  better  for  a  grea^  many  cli^nti^,  atf  it  would  put 
'^  them*  on  their  guard,  and  prevent  them  firom  being  drawn 
^'  intO'  lav^  suitirwidioiit  their  own  esjnrtss  directum.*'  It  would 
be' well'  if  these  salutary  observatiohs  were  enfbrced  bymbdem 
positive  enactment;  for  unkjiiestionably  numerous  instances  diiily 
occur  of  a  clieilt  having  merely  intended  at  most  to  authorisee 
an  attorney  to  write  lettei^  for  debts,  when  perhaps  in  a  few 
weeks  afterwards  he  fihdff  to  his  surprise  that  his  communis 
ottion  has-  been  stretched  into  an  authority  to  prosecute  actions 
whidh  are  then  even  ripe  for  trial,  agmnst  parties  Who  tarn  out 
to  have  become  insolvent,  and  then  some  clerk  or  clerks  will 
swear  to  frequent  calls  in  his  principal's  office,  or  even  to  an 
express  verbal  authority  to  sue.  Unless  the  attorney  or  solici- 
tor for  a  claimant  stands  above  suspicion,  he  should  have  a 
wrtlten  authority,  qualified  according  to  the  deliberate  inten- 
tion of  Uie  party,  as  '*  to  demand  payment  of  the  debt,"  ^^to 
'^  take  an  opinion,"  ^^  to  issue  a  writ  and  declare  only,"  particu- 
larly guarding  against  any  unliniited  authority  without  further 
communication.    So  on  behalf  of  a  defendant,  the  retainer 

should  be  in  writing,  as  ^'to  tender  £ ,"  "to  put  in  and 

"justify  bail,"  "  to  pay  £ into  court,"  "to  defend  until 

notice  of  trial,  but  no  further  without  fresh  instructions." 
By  this  means  a  party  might  protect  himself  from  being 
plunged  precipitately,  or  carried  on  through  all  difficulties  into 


CHAP.  xr. 

Rbtainbr 

OP  A  LsOAt 
AOBMT. 


{d)'Omkm  ▼.  Ord;  ^  Ct.  &  P.  349  ; 
our  T.  Lmfker^  1  TfTWl  121  ;  AMkrtmt 
V.  mmoHf  3  Cw.  Sc  P.  214  ;  IH^y. 
Kidey,  4  Car.  &  P.  102 }  and  Newl.  Cb. 
Pr.  59, 


(«)  See  Cmsb  Chit:  Bq.  Dig.,  Sofid- 
tor  aAd  Clfeni;  and  Wrigrhi  v.  Cattk, 
3  Men  12,  that  a  special  authofity  to  aac 
b  eM^ntioJ,  though  not  to  defend, 

\f)  See  Owt%  V.  Ord^  3  Car.  &  P.  349. 
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CHAP.  XI.    expenBive  litigation,  (g)     When  an  attorney  or  solicitor  is  re* 
ofYiIrgal    tained  by  assignees  of  a  bankrupt  or  insolvent  or  trustees^  it  is 
AcENT.       then  still  more  essential  to  obtain  the  signatures  of  all  his  em- 
ployers ;  and  if  the  authority  is  to  be  from  assignees  of  a  bankrupt 
to  institute  a  sidt  in  equity  or  to  compound  or  submit  disputes 
to  arbitration,  it  is  the  duty  of  their  solicitor  first  to  convene  a 
meeting  of  the  creditors,  and  obtain  the  consent  of  the  major 
part  in  value,  as  directed  by  the  Bankrupt  Act; (A)  and  tfie 
Insolvent  Act  implies  the  same  proceeding,  (t) 
stipulation  that      Supposing  an  attorney  to  have  accepted  a  retainer  and  to 
been^obser^d   ^^^^  Conducted  an  intended  purchase  up  to  the  instant  before 
in  ascertaining  payment  of  the  purchase  money,  it  would  be  expedient  for  the 
*  ^  ®'  client  to  obtain  from  his  attorney,  even  upon  payment  of  a 

small  sum,  a  formal  written  guarantee  that  he  has  used  due 
care  in  investigating  the  title,  with  an  engagement  duly  framed, 
that  if  it  should  turn  out  otherwise,  he  will  make  satisfaction 
upon  the  discovery  of  the  defect ;  by  which  means  the  too  fre- 
quent loss  of  remedy  against  the  attorney  by  the  bar  of  the 
statute  of  limitations  would  be  avoided,  as  the  statute  would 
then  not  run  against  the  engagement  until  the  discovery,  {k) 
Attorney  or  bo-      Another  suggestion  may  be  important,  as  sometimes  essential 
db«i°osc  h\r     *^  justice,  viz.  that  an  attorney  or  solicitor  cemjiiothe compelkdy 
client's  com-     nor  indeed  is  at  liberty  to  communicate  any  deeds  or  facts,  the 
municatioDs.     existence  of  which  were  merely  told  to  him  professionally  by 


(g)  The  following  forms  of  retainer      particular  case, 
may  be  readily  varied  according  to  each 

Form  of  a  war-      h  -^^  ^-  of,  &c.  do  hereby  retain  Mr.  C.  F.  of,  &c.  as  my  attorney,  to  [commence 

rant  or  retainer  '^^^  prosecute  an  action  in  the  Court  of ,  against ,  of,  &c.  for  the  recovery 

by  a  claimAnt     of  the  sum  of  a£.  100.  and  upwards,  which  I  claim  to  be  due  from  him  to  me,  as 
or  plaintiff,  of    "ppcars  per  annexed  [or  "  subscribed  particulars."]    Dated  this  — ^  day  of  — , 

an  attorney  to  ^*  ^'         • 

(tue.  Signed  by  the  said  yf,  J9.  in  my*^  A.  B.      (L.  F.) 

presence,  after  he  had  read  the  >L,  M*  Witness 

same  the  day  above  mentioned.    J 

In  the  Court  of  K.  B.  C  A,  B.y  Plaintiff, 

[C.  P.  or  Exchequer.]  Between -^  and 

(,  C.  /).,  Defendant. 
Form  of  a  re-    '    I,  C. />•  of,  &c  the  above  named  defendant,  do  hereby  retain  and  employ  Mr. 

tainer  to  be       >  of,  &c.  as  my  attorney,  to  [defend  the  above  action  commenced  against  me 

signed  by  a  dc-  ^y  -^  -'^•l    I>»t«d  this day  of ,  A.  D.  1834. 

fendant  in  an         Witness  to  the  signature  of  ^e  saidl  C  Z>. 

action.  ^*  ^">  ^^^  ^^^  having  read  the  same  >  N,  O.  Witness, 

in  my  presence  the  day  aforesaid.        J 


(A)  6  Geo.  4,  c.  16,  s.  8S ;  2  Young  {k)  Short  v.  McCarthy ^  3  Bar.  &  Aid. 

&  Jerv.  475  ;  S  Young.  &  Jerv.  373.  626  ;  Brown  v.  Howard^  2  Brod.  &  Bing. 

{*)  7  Geo.  4,  c.  57.  s.  24  ;  3  Bing.  73 ;  HoweU  v.  Yamg,  5  Bar.  &  Cres. 

203,  370 ;  10  Moore,  7  •,  and  Chitty's  259. 
jCol.  Stat.  596,  note  (e). 
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hiB  client,  (/)  though  as  to  acts  done  in  his  presence,  as  the 
execution  of  deeds,  t&c,  there  is  no  such  privilege;  (m)  and 
therefore  when  it  is  important  for  any  just  purpose  to  execute  a 
deed  or  other  transaction,  and  yet  to  conceal  the  same,  it 
should  be  effected  in  the  absence  of  the  solicitor,  though  his 
client  might  afterwards  confidentially  inform  him  of  the 
fact.  In  one  case.  Lord  Tenterden  held  that  such  privileged 
professional  confidence  is  to  be  confined  only  to  communi- 
cations relating  to  some  action  or  suit*{n)  But  other  pre- 
ferable decisions  establish  that  the  rule  is  not  thus  limited, 
but  extends  to  all  questions  put  by  a  client,  as  relating  to  the 
probable  effects  of  a  fraudulent  deed,  and  to  all  his  communi- 
cations connected  with  or  having  reference  to  his  professional 
character ;  so  that  now  a  client  may  safely  communicate  every 
fact,  and  hold  every  description  of  conversation  with  his  attor- 
ney or  solicitor,  or  even  the  clerks  of  either,  and  they  will  not 
be  allowed  to  divulge  the  same,  (o)  But  where  two  persons  in 
dispute  employ  the  same  attorney,  the  communication  made  by 
either  of  them  may  be  used  by  the  other,  if  at  the  time  such 
communication  was  made  it  was  intended  by  the  party  making 
it  to  be  communicated  to  the  other  party,  (p) 

It  is    scarcely  necessary  to   observe,  that  every  prudent  Dutyofattur- 
attomey  or  solicitor,  except  in  the  clearest  cases,  where  the  o?proctor!^to 
precise  evidence  has  been  previously  ascertained,  should  before  ascertain  the 
he  commences  or  defends  any  proceeding,  be  well  assured  that  proof  thereof, 
sufficient  evidence  can  be  adduced:  and  if  his  client  be  either  a"d law,  before 

**'  '  commeucuig  or 

too  sangume  or  hasty,  it  will  be  advisable  to  incur  the  expence  defending  any 
in  the  first  instance  of  examining  at  least  one  or  two  of  the  proceedings. 
principal  witnesses,  and  that  in  the  ahsenceofthe  client ,  who  is 
too  apt  to  suggest  facts  to  the  witnesses,  and  who  may  too 
readily  assent  and  thereby  mislead.  By  this  precaution  a  double 
advantage  may  be  acquired,  that  of  not  only  obtaining  an  ac- 
curate view  of  the  facts,  but  also  of  eliciting  evidence  before  the 
opponent  and  his  witnesses  have  become  cautious  and  guarded* 
(y)  Lord  Tenterden,  we  have  seen,  observed  "  that  an  attorney 
who  allows  his  client  to  proceed  without  pointing  out  to  him 
the  expediency  of  ascertaining  the  evidence,  and  that  in  the 
^*  wetyjirst  insta7icey  and  well  considering  the  probable  result. 


u 


u 


(Q  Stratford  v.  Hogtm,  2  Ball.  &  B. 
164.  In  one  instance,  however,  a  soli- 
citor was  ordered  to  be  examined  against 
his  client  in  a  case  of  fraud ;  Coius  v. 
Pickermg,3C.R.&6. 

(m)  Sanford  y.  Remington,  2  Ves.  J. 
189. 

(»)  mmamt  T.  Mudie,  I  Car.  &  P.. 
158  ^  Broad  v.  Mead,  3  Car.  &  ?•  518. 


(o)  Crwnack  v.  Heathcote,  2  Brod.  & 
Bing.  A\Do€Y.  Harris,  5  Car.  &  P.  592. 

(p)  Bough  V.  Cradodke,  1  Mood.  & 
Rob.  183  ;  and  Ciate  r.  Powell,  1  Mood. 
&  R.  228. 

(q)  jinie,iiO,  1,  510.  As  to  the  mode 
of  examining  witnesses  for  this  purpoee, 
see  /KM/,  "  (^preparing  for  Trial,' 
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Dntjr  toitate 
a  rase,  and 
how;  and  to 
obtain  what 
opinion. 


IB  giulty  of  groi^Uf  pbrninlflnd  culpable  n^lfgence"  (r)    We 

juggeat  iffw  a  case  should  be  bUUA  for  Ae 
opLatoii  of  coanedi;  mi  how  particular  and  precUe  an  j^^ioion 
shpuld  be  nieqpt^red;  by  wbicb  meana  disastrous  defeats  vovid 
fiqequentljr  be  avoided.  (#) 

If  the  law  ftppUcjiUe  tp  the  Cicts  should  be  at  dl  questioo* 
al^k  in  jthe  jm^oNent  of  the  attorney,  then  he  should  suggest 
to  his  dient  the  expediency  of  taking  an  c^inion  of  oounsel, 
and  ditajn  bis  authority  for  that  purpose;  and  which  c^aCf 
iohen  proptsrly  frmned^  with  m  explicU  opinion  oi  an  eqie- 
rienoed  counsel  fjavpurable  to  the  sidwequeot  proceedings  wiD 
in  general  affiind  protection  to  the  uttomty  for  any  misap- 
prehension  on  the  advised  right  of  the  party ;  (/)  and  some- 
times, probably  in  case  of  arrest  which  ti^rns  out  Ul- 
advised  in  point  of  law,  by  such  opinion  having  been  taken,  a 
jury  may  be  induced  to  moderste  the  damages,  although  the 
same  would  not,  of  itself,  affprd  a  XepH  bar  to  the  action,  be- 
cause an  «rre9/  is  not  essential  to  the  trial  of  a  right,  {u) 
£ut  a  case  stated  in  a  hurried  manner y  without  a  full  and 
accurate  disclomre  of  all  the  facts,  and  without  bang  w^H 
assured  by  the  attorney's  own  lamination  that  there  is  l^ai 
evidence  to  prove  the  facts,  or  a  case  stated  so  generally,  and 
without  sufficient  specific  separate  questions  so  ^  to  draw  the 
attention  c/caunsef  to  th^  important  points,  and  to  answer  ef^rh 
in  particular j  will  form  no  such  protection  5  b^t  on  the.cou- 
trary,  may  induce  suspicipq  that  for  the  sake  of  having  a  anit 
or  defence  to  conduct,  die  attorney  h^  carelessly  or^ei^w 
purposely  neglected  to  raise  jthe  material  points*  And  if  in 
consulting  a  counsel  uppn  aa  abstract,  a  solicitor  shMld  tslce 
upon  himself  to  draw  a  conclusion  from  deeds,  and  do  npt  lay 
the  deeds  and  the  whole  of  the  facts  before  thecounsel,and  s1m^4 
err  in  such  conclu»on,  a  jury  might  find  ^  verdipt  against  him  far 
his  negligence  {v).  If  the  opinion  of  counsel  should  be  douht->- 
ful  or  ambiguous,  it  would  then  be  proper  to  state  ^further  case, 
or  to  see  the  coimsel  in  consultation,  until  such  an  explicit 


(r)  Anit^  1  Vol.  440,  note  {k)  ;  and 
certainly,  when  it  is  considered  that  by 
the  Terj  small  expense  of  a  fee  to  counsel 
in  the  /irtt  imtance,  for  an  opinion,  a 
disastrous  result  at  the  conchakm  of  a 
cause  occasioninff  very  large  expence, 
might  he  saved,  the  omission  seems  in- 
excusable. 

(»)  See  infra.  And  post,  42,  3. 

(f)  Kemp  V.  Burt  and  another,  1  Ne- 
ville &  Manning's  Rep.  2€3,  p*$$t.  32, 
42,  3. 


(k)  Ravef^tar  r,  IPbUoik,  2  Bar.  & 
C.  693;  4  Dowl.  &  Ry.  187;  S.  C. 
Bristan  v.  HeywooH,  1  Stark.  R.  48; 
Goitefroy  ▼.  Jt^,  1  Moore  A  P.  236 ; 
6Bing.6IO. 

(«)  3  B.  &  Cres.  799 ;  5  D.  &  R.  5S7, 
S.  C.  So  if  an  attorney  take  too  short 
an  abstract  of  a  will,  and  omit  a  mate- 
rial qualification  of  a  bequest,  and  any 
consequent  damage  arise,  he  may  be 
Kiied,  3  Stark.  R.  154 ;  1  D.  &  R.  30, 
S.  0. 
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nnswer  t»  wriHng  has  been  obtained  to  a  written  etatement 
as  will  unquestionably  sanction  the  attorney  in  his  subsequent 
proc^lediiigs ;  and  still  if  there  should  be  any  doubt  upon  the 
vesult^  the  client  should  in  the  presence  of  n  respectable  and 
disinterested  tiiird  person,  be  requested  ddiberately  to  read 
the  statement  and  opinion^  and  then  in  writing  reciting  that  a 
oate  has  been  stated  and  opinion  obtained,  direct  precisely  y9bat 
shall  be  done.  This  was  stated  to  be  the  duty  of  ah  attorney 
by  lK>rd  Tenterden,  and  alto  accords  with  the  c^inion  of 
one  of  the  most  eminent  conveyances  and  equity  counsel  of 
the  present  day,  as  iiegards  the  duty  of  an  attorney,  in  tjaking 
an  opinion  upoh  a  title  or  upon  the  exp^ehcy  of  a  Chancery 
suit.  An  opinion  of  counsel  upon  an  imperfiectly  stated  case 
will  rery  frequently  mislead,  idthough  sudhi  opinion  might  be 
perfectly  corrtet  in  itself. 

As  regards  this  part  of  the  duty  of  professional  men,  the 
observations  of  Lord  Stowell  are  strongly  in  point,  especially 
Ivfaen  the  suit  or  proceeding  is  on  bdiidf  of  illitarafte  or  iU  informed 
persons.  '^  The  prodtor  has  in  these  ^ases  something  of  a  public 
^^  as  well  as  a  private  duty  thtown  upon  him,  something  that  in 
'^  steh  cases  he  owes  to  the  fair  admihistration  of  justice  as  well 
^^  as  to  the  private  interests  of  his  eibployers.  The  interests 
^'  ptt^unded  for  them  rn^ki  in  the  Procter's  o^n  fapprehehsion 
*^  to  bejtutt  or  at  least  /airtff  di^nitabk;  and  when  such  inter* 
^'  ests  are  propounded,  they  are  n<jt  to  bfe  pursued  per  fas  ei 
*"  mrfiis."  (v) 

Another  hint  may  be  useful,  as  wdl  to  clients  as  to  profes-  When  it  is  the 
rioMl  pnetitioDeni,  namely,  to  have  it  understood  and  ex-  ^'^^^^ 
ptessly  stipulated,  that  maiters  ^  HigHn^tance,  and  especially  of  tomey  or  soli- 
i9^g9ciaiiM, .  vrhete  the  skill  arid  experience  of  a  principal  conduct  tbe^ 
iHttorncy  may  be  most  important  tot  success,  tiiat  such  prin-  proceeding, 


attorney  should  khkself  conduct  the  whole  or  a  certain  legate  toa 
part  of  the  proceeding,  and  not  hand  it  ttv^  to  a  cleric  or  third  ^^^^^* 
person  to  transact,  as  is  too  frequently,  and  culpably  the  case^ 
and  by  which  an  otherwise  successfol  result  may  be  man^d. 
Indeed,  without  any  such  stipulation,  it  appears  from  the 
observations  of  Lord  Stowell  upon  the  duty  of  a  proctor,  to  be 
the  duty  of  the  principal  attorney  or  solicitor  himself  so  to  act; 
for  his  lordship  said,  ^^I  adhere  to  the  opinion  I  have  ex- 
^^  pressed,  that  where  an  intercourse  for  such  a  purpose  as  the 
^'  definitive  settlement  of  a  claim  is  to  take  place,  it  is  most 
'^  efiectually  conducted  by  the  proctors  themselves^  and  not  by 

(tr)  Cm€  of  the  thip  Frederick,  1  Haggard's,  R,  222, 
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their  clerks ;  they  have  both  a  personal  and  legal  weighty  and 
an  authority  that  can  better  support  them  against  over* 
weening  pretensions;  and  there  is  a  direct  responsibility 
belonging  to  them  highly  proper  to  intervene  in  any  point  so 
'^  extremely  important  as  the  proposed  final  adjustment  of  a 
^'  cause ;''  and  in  that  case  he  made  the  proctor  pay  all  the 
costs,  in  consequence  of  his  neglect  of  duty  in  that  and  other 
respects,  (w) 
Conduct  of  an  I^  negociations  between  solicitors  of  known  integrity  and 
attorney,  soli-  bonour.  there  will  be  no  dane^er  from  an  interchanire  of  cimdoar 

citor  or  proc-  j  <■. 

tor,  with  re-     and  uberality ;  but,  unhappily,  there  is  too  frequently  great 
daUaiu  "***^  ™^  ^^  *^®  Want  of  reciprocity  in  candour  ;   and,  consequently^ 
unless  the  honour  of  the  opponent  be  well  known,  no  communi- 
cation of  facts  should  be  made  that  could  be  ungenerously  taken 
advantage  of  injuriously  to  the  client,  even  though  expressed  to 
be  made  without  prejudice ;  (x)  but,  on  the  other  hand,  we 
have  an  excellent  practical  lesson  from  the  same  great  judge. 
Lord  Stowell,  upon  ethics  and  moral  conduct  to  be  observed 
by  all  practitioners,  or  they  may  themselves  personally  suffer 
from  a  deviation;  namely,  ^^That  not  only  is  a  practitioner 
^^  bound  not  to  stifle  evidence  or  to  instruct  witnesses  when 
"  examined  not  to  commit  themselves,  or  in  other  words  not  to 
"  tell  the  whole  truth.    But,  moreover^  that  where  a  meeting 
^^  is  professedly  held  for  amicable  arrangement,  and  the  parties 
^^  are  personally  produced  for  the  purpose  of  fair  agreement  and 
'^  to  prevent  litigation,  it  is  contrary  to  the  purpose  of  such  a 
*'  meeting  to  resist  fair  disclosure  of  all  facts  leading  to  a  just 
^^  conclusion,  or  to  suppress  facts  without  a  knowledge  of  which 
'^  real  justice  is  unattainable ;  for  men  ought  not  to  come  to 
^^  such  a  meeting  as  to  a  catching  bargain,  but  in  the  fiill  spirit 
'^  of  equitable  adjustment  ;'*  and  as  the  proctor  in  that  case  had 
violated  that  rule  of  professional  conduct.  Lord  Stowell  decreed 
that  he  should  pay  sdl  the  costs,  (v) 


Other  thUien 
aa  Ilia  duty  to 


Another  important  duty  of  every  solicitor  as  regards  every 


(»)  The  Frederick,  1  Haggard.  Rep. 
220. 

(jr)  A  communication  **  without  pre- 
jHdict^  although  not  strictly  admis> 
Bible  in  evidence,  will  nevertheless  some- 
times be  taken  advantage  of,  and  indeed 
sometimes  justly  so;  and  therefore  a 
cautious  solicitor  should  abstain  from 
communicating  any  important  informa- 
tion, even  with  that  guard.  It  is  well 
known  that  a  young  attorney  had  to  pay 
heavy  damages  for  the  breach  of  pro- 


mise of  marriage,  although  all  his  love 
letters  and  promises  were,  as  he  thought, 
very  cautiously  concluded  *'  Tku^  with' 
*'  cut  pr^udire,  from  yours  ever  faith- 
'*  fuUy,  C.  Dr  The  judse,  facetiously, 
left  it  to  the  jury  whether  those  con- 
cluding words,  being  from  an  attorney, 
did  not  mean  that  he  did  not  intend  any 
prejudice  to  the  lady,  and  the  jury  found 
accordingly. 

(y)  Tke  Frederick^  1  Haggard.  Rep. 
223,  4. 
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description  of  business  is,  that  as  soon  as  he  has  prevailed  on    CHAP.  xr. 
another  party  to  enter  into  any  arrangement  beneficial  to  his    orriaoSTi 
client,  he  should  instantly  an  the  spotj  reduce  into  the  form  of  a       Aobnt. 
short  but  proper  preliminary  agreement,  if  he  have  not  (as  is  secure  a  bind- 
advisable)  already  a  proper  form  prepared,  {z)  and  have  it  signed,  *"S  written 
least  upon  further  consideration,  the  other  party  should,  al-  or  security  for 
though  dishonourably,  attempt  to  fly  from  his  engagement,  and  ^**  *^^**"'' 
insist  on  terms  more  favourable  to  himself.  \a) 

Amongst  other  devices  to  increase  expences,  and  acquire  impropriety  of 
additional  profits  by  unjust  means,  no  expedient  has  been  more  '"'^J^b^^" 
successful  amongst  a  few  disreputable  individuals  than  split-  meuis. 
ting  what  might  have  been  eJBEected  in  one  entire  loan,  into 
several  transactions^  and  causing  several  mortgages  or  several 
grants  of  annuity  with  several  deeds,  to  be  executed.  The 
numerous  reported  decisions  under  the  Annuity  Act,  evince 
how  often,  in  answer  to  an  application  for  an  advance  of  one, 
twoy  three,  or  more  thousand  pounds,  the  answer  is,  I  have 
no  one  client  who  can  advance  that  sum,  but  1  have  four  or 
five  who  will  advance  about  1000/.  each;  but  then  he  will 
have  a  separate  security  for  himself;  and  accordingly  the  entire 
sum  will  be  advanced  on  one,  two,  three,  or  more  sets  of  deeds, 
with  a  repetition  of  chaises  for  attendance,  &c.,  as  if  the 
transactions  had  been  entirely  distinct ;  {b)  and  although  in 
these  cases  sometimes  the  Court  will  set  aside  the  warrant  of 
attorney,  especially  where  the  grantee  is  contaminated  in  the 
transaction ;  yet,  even  then  he  may  in  general  recover  back  the 
principal  sum,  and  interest  at  the  rate  of  5/.  per  cent. ;  so  that 
he  sustains  in  effect  no  loss  in  consequence  of  his  attempt  to 
impose  hard  terms,  excepting  that  he  may  have  to  pay  the  costs 
of  the  motion. 

Perhaps  next  to  the  duty  to  take  due  care  that  the  principal  Duty  to  cxpe* 
proceeding  and  the  steps  depending  thereon  shall  be  accurately  ^'^' 
taken.  Expedition  is  of  paramount  importance.  The  legisla- 
ture and  the  courts  are  constantly  striving  to  perfect  that 
object;  but  such  endeavours  are  sometimes  counteracted  by 
attomies  in  low  practice;  so  that  imder  the  pretence  of  cour- 
tesy to  the  opposite  attorney  or  his  client  (but  which  ought 
never  to  be  shewn  to  the  injury  of  the  employer),  or  on  some 


(s)  Tt  would  be  found  advantageous  as  to  require  reduction  rather  than  en- 

for  solicitors  to  hare  ready  prepared,  laigement. 

with  blanks  for  name^,  &c.,  every  de-  (a)  ^nie,  Ist  Part,  294,  note  (b),  and 

acription  of  agreement  relating  to  ordi  2nd  Fart,  472,  3. 

■ary  bargains,  especiaUy  those  relating  (6)  1  Bing.  234  i  8  Moore,  109 ;  S.  C. 

to  leases,  and  so  full  in  the  stipulations  4  Bing.  26. 
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tviher  ffimsy  fround,  some  eaiises  are  not  brought  to  a  ter- 
iiiii]ttli(»  «9  fioon  as  diey  ought;  aad  ilie  consequaice  is^  not 
merdy  the  nfiveise  of  fees^  for  micoesBiTe  refiredhers^  term 
fees^  &C.9  hat  it  too  frequently  occurs^  especiidly  in  Courts  of 
.Equity  (where  the  parties  are  often  numerous^)  that  pending 
the  delay,  by  intervening  marriages,  burtfas,  deaths,  baak- 
n^tcies,  insolvenries,  and  difibrent  other  events,  it  becomes 
necessary  to  revive  the  suit  and  introduce  fresh  parties,  and  so 
that  not  onfrequently  a  final  decision  is  not  obtained  until  the 
aeoond  or  third  generation  after  the  death  of  the  party  who 
originated  the  -suit.  That  solicitor,  whose  practice  first  pvfta 
Us  client  in  possession  of  the  fruits  of  the  proceedings  is  ob» 
vioosly  to  be  preferred,  whilst  Ae  tardy  solicitor  is  as  in* 
jurious  to  his  dient,  as  to  his  prc^fesaion,  who  are  by  the  vulgar 
indiscriminately  calumniated  as  well  as  the  law  itself,  in  ocmse- 
quence  of  audi  misconduct  of  a  few  infimor  individuals,  {b) 
Moreover,  as  soon  as  the  proceeds  have  been  recovered,  the  at-> 
tomey  shouU  immediatdy  hand  over  the  amount  to  his  dient^ 
or  at  least  the  balance,  after  dednctii^  his  own  reasonable 
fees ;  a  just  proceeding,  which  will  alv^ays  insure  the  appro- 
bation and  recommendation  of  the  •dient. 

In  general  respec^ble  attomies  or  solicitors  make  no  exptesa 
stipulation  with  their  clients  relative  to  remuneration;  and  at 
most,  when  the  client's  circumstances  and  the  result  are  doubt- 
ful, and  the  proceeding  is  expected  to  be  expensive,  he  will 
require  an  advance  to  cover  expenses,  9nd  which  he  is  en« 
titled  to  demand,  (c)  or  the  guarantee  of  a  third  person,  w}ach 


'(i)  Too  many  instances  of  this  cul- 
pable indolence,  or,  it  is  to  be  feared, 
want  of  principle,  have  occurred  :  one 
Is  wdl  known  nod  authenticated.  An 
attorney,  on  the  marriage  of  his  son, 
gpare  hhn  50Si(Ly  and  handed  him  over  a 
chancery  suit,  with  some  common  law 
actions.  About  two  years  after  the  son 
asked  bis  fsther  for  more  business. 
Father  t  Why  I  gave  you  that  capital 
chancery  smt  and  the  actions,  and  I  hear 
ymi  hare  got  a  great  many  new  clients ; 
what  more  can  you  want?  Son:  Yes, 
fiUlMr,  but  I  have  tpvam/t^  tlie  Chncery 
suit  and  given  my  client  great  satisfac- 
llon,  and  he  is  in  possession  of  the 
estate.  Father  :  What !  you  improvi- 
dent fool !  ihat  suit  wat  in  my  foMdlyfw 
twaUy-Jwt  yeartf  and  would  have  con- 
tinued BO  as  much  kmger  if  I  had  kept 
it ;  I  shall  not  encourage  such  a  fellow. 
^eyM/.*  The  father  died  a  few  years  after, 
comparatively  poor,  having  worn  out 
nearly  all  his  ^nts,  and  being  despised 
by  every  one  j  the  son  honourably  con- 


•docted  his  practice  for  fftetn  yean^ 
and  has  now  retired,  residing  upon  his 
purchased  estate  respected  and  esteemed 
by  all.  If  tipkysician  were  delected  in 
purposely  prescribing  injurious  or  (neffi- 
caeiam  medicine,  in  order  to  pvoti«et 
his  patient's  illness,  and  to  obtain  an 
accumulatien  of  f^,  What  would  be  the 
deserved  censure  of  maakind  \  and  yet 
he  might  perhaps  better  excuse  Aimself 
than  the  lawyer,  <m  the  gttmnd  Qiat  the 
illness  was  occasioned  by  the  profligacy 
or  intemperance  of  the  patient,  and  that 
his  sniTering  for  a  time  might  teach  hiuk 
future  temperance,  besides  benefiting  the 
profession. 

(c)  Per  Bayley,  J.  in  Wadsworth  v. 
lUanhal,  Exch.  2d  June.  a.d.  1632,  MS9b 
It  was  his  opinion  that  an  attorney 
waa  cmilded  to  insist  that  he  should  be 
sapplied  with  the  money  aecessitry  to 
carry  the  cause  to  trial,  not  only  to  the 
amomit  out  of  podcet,  but  the  otner  ex- 
peoces.  And  see  Hoby  v.  JEhn'/r,  3  Bar. 
&  Adol.  3M  i  Roiwscm  v.  JBar/,  I  Mood. 
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should  be  in  writings  expressing  the  ctmsideratioQt  and  pro- 
perly fr9med.(d)    But  va  attorney  cannot  legally  take  a  pro- 
spective mortgage  as  a  security  for  future  costs,  (e)    In  older 
to  secure  confidence  and  des{i|itc^>  the  client  ^boMid  qpon- 
taneouflly  offer  an    advance  of  money,  or  «ttch  guarantee, 
when  he  appreh^ds  ihat  the  attorney  would  prefer  havjii^  the 
same.      Any  artangeaioiit   respecting  the  remuneration  for 
trouble  and  expences,  when  there  is  nmtual  confidence^  usnidlf 
waits  till  the  completion  of  the  suit  or  other  business^  although 
the  better  opinion  is,  that  an  attorney  may  refuse  to  ^ooeed 
withoat  advance  of  cash,  provided  he  give  due  notice  of  bis  re- 
quiring the  same,  (/)    At  all  events,  at  the  temination  of  the 
suit,  the  fees  and  costs  should  (unless  to  be  paid  by  the  op- 
ponent,) be  pronqitly  and  readily  paid  by  the  en^loyer,  ex- 
cept there  has  been  such  gross  nc^Ugenee  or  mifoonducst,  as 
to  h^ve  been  prejudicial  to  the  full  extent  of  the  claimed 
co8t8,(^)  or  the  charges  be  for  unueoessary  and  naeJess  busi- 
ness, (A)  or  excessive.    In  the  latter  case,  if  there  be  any  Uuf^ 
able  claims  or  chaiges  for  businesa  done  in  a  suit,  the  biU 
must  be  delivered  a  month  before  the  oommeooement  of  any 
action  to  recover  such  fees,  and  prading  that  months  or  at  any 
time  after,  before  the  commencement  of  an  action,  the  bill  may 
be  taxed;  (»)  or  if  not  taxable,  en  adequate  t^ider  should 
be  made. 

Any  stipulations  by  the  attorney,  that  his  remuneration 
shall  depend  on  the  event  of  the  cause,  would  before  the  recent 
act  have  rendered  him  an  incmnpetent  witness  in  support  of  the 
proceedii^.  (k)  And  no  attorney  or  solicittH'  can  legally  or 
effectually  stipulate  to  have  part  of  the  estate  or  money  to  be 
recovered,  in  lieu  of  ordinary  costs,  as  that  would  amount  to  the 
offence  of  champerty ,  and,  perhaps,  induce  the  Court  to  strike 
him  off  the  roUs.  (/)     Nor  is  it  legal  for  a  plaintiff's  attorney  to 
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&  Mai.  538,  ofwrvlinff  Sayer  173,  asd 
oCher  caMS  in  TMd's  mctice,  9th  edit 
86,  ST.  The  caiet  in  EpUiy,  U  Ves. 
19b,  271 ;  1  fivana.  1 ;  3  Swaaa.  93, 
Mem  to  establisli  Uiat  a  solicitor  muit 
proeecd  without  lands ;  but  temUe,  It 
voald  DOW  be  ruled  otherwise. 

(</)  Barker  y.  F«Mr,  1  Stark. Rep.  276  ; 
H9Umg8  ▼.  Gregmy,  I  Car.  &  P.  627. 

{e)  See  several  cases.  Chit.  Eq.  Dig. 
tiL  Solicitor  and  Client,  IV ;  and  even 
as  to  mnteetdemi  coats,  a  mortgage  is  not 
condusiye,  nor  prerents  taxation.  3 
Young  ft  Jer.  23Q, 

(/]  /My  T.  BtdU,  3  Bar.  ft  Adolp. 
350;  fFadtwortk  r.  MarthaU^  2  June, 
1832,  IfSS.,  «R#e,  26,  n.  (r)  -,  /feawsfiT. 


Ettrt,  1  Mood,  ft  Mai.  538. 

(g)  HiUv,  FetUhtrtimkaMgh,  7  Bing. 
569  ;  Templar  y.  JiPLaekkm,  2  Boa.  ft 
Pul.  New  Rep.  13b. 

(4)  ma  y.  F^ker9i9iikaKgA^  7  Bti«. 
569. 

(0  2  Geo.  2.  c.  23,  s.  23,  and  the  re- 
cent  clear  decision  that  the  same  extends 
to  aH  business  at  law  or  In  equity  trans- 
acted eren  in  a  county  court,  or  upon  a 
plaint  as  rejdeyin,  and  is  not  confined  to 
the  superior  courts  or  courts  of  record. 
iFardle  y.  Nichobony  1  Ney.  ft  Man.  Rep. 
353. 

(k)  3  ft  4  W.  4.  c.  42, 8. 26. 

(/)  As  to  CAoMtpcriyaDd  Mamtetumee, 
see  4  Bla«  Com.  134,  5  ;  Few^s  cote,  t 
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Con^tructioii 
of  2  G.  2,  e. 
23.  s.  23,  as  to 
the  necessity 
for  a  month's 
delivery  of  a 
bill  of  costs  (o) 


Stipulate  to  receive  a  large  sum,  as  one  hundred  guineas,  besidesr 
taxed  costs,  in  case  he  should  recover,  and  no  costs  in  case 
his  client  should  fwl.{m)  Indeed  any  stipulation  out  of  the 
usual  course  of  fair  remuneration,  or  even  an  apparent  gift  by  a 
client  to  an  attorney  pending  a  suit,  is  iUegal  and  void;  or 
at  least,  may  in  general  be  set  aside  in  a  Court  of  Equity,  (n). 

It  has  been  observed,  that  the  statute  2  Geo.  2,  c.  23,  s.  2'^, 
requiring  the  delivery  of  a  bill  **for  any/tf^*,  charges,  or  dis- 
^^  bursemenfs  at  Jmv  or  m  Equity  a  month  before  action 
'^  thereon,  in  order  that  the  same  may  be  taxed,'^  ou^t  to  be  con- 
strued liberally ;   and  Lord  Eldon  said,  *'  Nothing  ought  to  be 
^^  guarded  with  so  much  jealousy  as  the  right  of  suitors  to  have 
'^  their  bills  of  costs  taxed ;''  {p)  and  Tindal,  C.  J.,  said,  ^^  that 
*'  as  the  Act  is  remedial,  it  is  better  to  draw  in  a  case  on  the 
^^  extreme  verge  than  to  leave  it  without ;"  {q)  for  the  suitors 
cannot  themselves  know  the  value  of  the  services  of  their  attor- 
nies;  and  therefore  to  prevent  extortion,  the  bill  of  the  attorney 
is  required  in  one  case  as  well  as  in  another  to  be  referred  to  a 
competent  judge,  (r)     Accordingly,  in  a  recent  case,  it  was  de- 
cided that  the  Act  extends  to  business  done  as  well  in  Courts 
not  of  Record  (as  the  Cotmty  Court),  as  in  the  Courts  of  Re- 
cord; {s)  and  that  as  a  replevin  lx)nd  is  properly  preceded  by  a 
plfdnt  in  the  County  Court,  which  is  the  commencement  of  a  re- 
plevin suit,  the  preparing  and  attesting  the  execution  of  such 
bond  was  a  taxable  item ;  and  that  although  no  bill  had  been 
delivered,  the  attorney  could  not  sever  his  claim  for  money 
advanced  in  connection  with  thai  proceeding,  and  recover  money 
disbursed  by  him  professionally  in  relation  to  such  bond  or 
other  proceedings  in  replevin,  {s)     So  business  done  by  an 
attorney  of  one  of  the  Superior  Courts,  in  the  Insolvent  Cotert, 


Inst  564 ;  Kemuy  v,  Broum,  3  Ridg. 
P.  C.  502  ;  Stanley  v.  Jones,  7  Bing.  66^  ; 
Marquu  Cholmondeiey  y.  Clmtcn,  2  Jac. 
&  W.  136  ;  Guy  y.  Cower,  2  Marsh,  R. 
273  ;  Stone  y.  Yea,  Jacob's  R.  426  i 
and  see  seyeral  cases*  Chit.  Eq.  Digest, 
tiL  Barrister,  and  tit  Solicitor  and 
Client,  IV. 

(m)  Ouy  y.  Gower,  2  Marsh.  Rep.  273. 
Perhaps  a  power,  by  leave  of  a  judge,  to 
permit  an  attorney  to  stipaUte  for 
larger  remuneration  in  difficult  and 
doubtful  cases,  might  safely  be  intro- 
duced; such  a  stipulation  would  prevent 
those  hard  bargains  which  are  secretly 
made  in  consequence  of  the  risk  in- 
curred, and  constitute  a  protection  to 
needy  persons,  who  have  claims  which 
they  wish  to  assert,  and  yet  are  not  so 
impoverished  as  to  be  able  to  sue  in 


forma  panperit.  Such  a  power  might  be 
so  qualified  as  to  prevent  any  risk  of 
maintenance  or  champerty. 

(n)  See  MatUetquien  v.  Sandy*,  18 
Ves.  .'^02  ;  and  JVood  v.  Vownes,  18  Ves. 
120  i  Wright  V.  Proud,  13  Ve8. 138 ;  and 
other  cases  in  Chit.  £q.  Dig.  tit  Solici- 
tor and  Client,  IV.  and  the  principle  of 
the  recent  decision  in  Popham  v.  Brooke, 
6  Russell  Rep.  8. 

(o)  And  see  fully,  Tidd.  9th  ed.  325 
to  341  ;  and  Chitty's.  Coil.  Stat.  tiL  At- 
tornics. 

(p)  Balme  v.  Power,  1  Jacob.  307. 

(q)  Smith  V.  Taylor,  7  Bing.  259  ;  6 
Moore  &  P.  66. 

(r)  In  argument  in  Wardle  y.  Nichols 
son,  I  Nev.  &  Man.  362. 

(«)  fFardle  v.  Nicholson,  I  Nev.  St 
Man.  355.      The  case  of  Rcynell  v. 
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in  procuring  an  insolvent's  discharge^  is  a  proceeding  at  latb  CHAP.  XL 
within  the  meaning  of  theAct;(/)  and  business  done  under  of  a  Legal 
a  commission  of  Limacy^  is  taxable  before  a  Master  in  Chan-  kG^sn, 
cery.(fi)  It  should  seem,  however,  that  it  was  considered  in 
the  above  recent  case,  that  there  must  have  been  some  item 
either  actually  constituting  the  commencement  of  some  proceed- 
ing in  a  Court  of  Law  or  Equity,  or  in  some  other  legal  pro- 
ceedings such  as  a  commission  or  fiat  in  bankruptcy,  or  pending 
the  same;  {v)  or  at  least  some  formal  step  perfected^  or  at  least 
prepared^  immediately  antecedent  to  such  proceeding,  and 
essential  for  conducting  the  same.  A  charge  for  drawing  and 
engrossing  an  affidavit  to  hold  to  bail,  {x)  or  for  preparing  a 
warrant  of  attorney  that  was  executed,  {y)  or  even  though  it 
were  not  executed,  (z)  and  a  charge  for  a  dedimus  potestatem 
to  take  the  acknowledgment  of  a  fine,  (a)  and  for  attending  at 
a  lock  up  house  and  filling  tp  a  bail  bond  and  obtaining  the 
defendant's  release,  {b)  and  a  mere  charge  for  attending  and  ad- 
vising a  party -in  a  suit,  though  no  actual  business  had  been 
done  by  the  attorney,  (c)  and  an  item  for  business  done  under 
an  extent,  (d)  have  been  holden  taxable  items.  And  though  in 
one  case  it  appears  to  have  been  considered  that  the  drawing  an 
affidavit  of  debt  and  bond  to  the  ChanceUor  for  the  purpose  of 
obtaining  a  commission  of  bankrupt,  were  not  taxable  items,  it 
has  been  observed  that  there  the  affidavit  had  not  been  sworn, 
nor  the  commission  issued ;  and  that  case  seems  to  have  been 
virtually  overruled  by  others,  (e) 

But  business  unconnected  with  any  suit  or  business  at  law  Wbat  charges 
or  in  equity,  is  not  within  the  act;  and,  therefore,  it  has  been  '^*^***'"»  *^ 
held  that  charges  in  a  bill  for  searching  to  see  whether  satisfac- 
tion of  a  judgment  had  been  entered,  or  whether  an  issue  had 
been  entered  and  docketed;  (/)   and  a  charge  for  attending 
upon  and  concerting  measures  with  the  attorney  of  the  oppos- 


act. 


Smitf*,  2  B.  &.  Adol.  469,  only  applied  to 
the  statute  3  Jac.  1,  c.  7,  s.  1,  and  was 
an  action  by  one  attorney  against  oMtker 
attorney*  This  case  seems  to  overrule 
Beck  y.  Welk,  1  Cromp.  &  M.  75,  a.  o. 
1832,  as  to  business  in  a  Court  of  Re- 
Quests. 

(0  ^iihM  v.  Wattlewortk^  1  Car.  & 
P.  615  ;  4  Bar.  &  Cres.  364  ;  6  D.  & 
R.  510,  S.  C. 

(«)  Jimei  v.  Bytoatery  2  Cromp.  &  J. 

371. 

(o)  Id.  ibid.  SmUh  v.  Taylor,  7  Bing. 
259 ;  sed  Alderson,  J.  diss. 

Is)   Winter  y.  Payne,  6  Term.  R.  625. 


{jy)  Sand/m  v.  Bourn,  4  Camp.  68. 
(s)    Weid  V.  Crawford,  2  Stark,  R. 
538. 

(a)  Ex  parte  Pricket,  cited  1  Nev.  &. 
Man.  3^2. 

(b)  6  Bar.  &  CreB.  86. 

(c)  Smith  V.  Taylor,  7  Bing.  25.0; 
1  Dowl.  Pr.  C.  212,  S.  C. ;  sed.  Aider- 
son,  J.  diss. 

((/)  Bex  T.  Collinsridge,  3  Price,  280. 

(e)  Burton  r.  Ckatterton,  3  Bar.  &  Aid. 
486,  observed  upon  in  JVardU  v.  NicM' 
ton,  1  Nov.  &  Man.  .355. 

(/)  Fentun  v.  Correia,  4  Ry.  &  M.  R. 
262  i  2  Car.  &  P.  45,  S.  C. 
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When  fllibenl 
to  tax. 


CHAP.  XL  iitjBT  creditor  to  nesist  the  discharge  of  an  msolvent,  are  not 
or?  Lbgai.  widiin  the  act*  (g)  And  where  an  attorney  had  been  obliged  to 
AoBiiT.  pay  m<iney  in  consequence  of  his  undertaldng  to  pay  the  debt 
and  costs'^  tiiis  was  holden  not  to  be  a  disbursement  by  him^  as 
ati'  attorney;  within  the  meaning  of  the  statute,  (A)  and  not  to 
be  taxabhr..  And  a  bill  for  proceedings  in  bankruptcy  vs  not 
within  this  act^  nor  is  it  requisite  Aat  such  a  bill  should  be 
taxed  undfer  the  6  Geo.  4,  c.  16;  sect.  14,  before  the  com*' 
mencement  of  an  action,  although  a  charge  for  obtaining  ucer- 
tf/kate  imcMthe  otherwise,  (t) 

When  an  attorney  Eas  conducted  the  proceedings  faitlifully 
and  zealously  to  a  concluston,.  whether  fortunately  or  disastrous, 
it  would  be  illiberal^  if  not  ungrateftil,  to  tax  the  same,  unless 
the  charges  have  been  wholly  unauAorized,  or  are  exorlntant  to 
a  con8idend)le  amount;  but,  very  discreditably  to  some  oppo- 
nent praetltionera,  they  too  frequently  encourage,  and   even 
urgea  taxation  for  that  purpose,  upon  the  most  trifling  objection. 
If  the  client  should  resolve  to  tax,  he  must,  to  avoid  an  action,  take 
the  proper  proceedings,  widiin  die  montfi,  or  he  may  within  that 
time  pay  tiie  amount,  and  afterwards  obtain  a  taxation ;   and 
if  the  chiffge  should  turn  out  improper,  the  Court  will  oblige 
the*  atttimey  to  refond ;  (A)  But  no  action  for  the  amount  can 
then  be  sustnined^  for'  die  remedy  is  in  that  case  only  by 
motion.  (1) 
When  tlie  deli-     l^c  statul^  2'  Geo.  3,  c.  23,  s.  23^  in  its  terms  extends  only 
very  of  a  biu  18  to  "fees,  charges,  or  disbursements  at  law  or  in  equity,'*  and 
and  bow  then'  these  have  unfoitlmately  been  construed  to  apply  only  to  pro- 
SSSSSJn-"  «^"S»  rdating^to  some  suits  or  proceedhig  m  Court,  and  not 
able.  to  include  oUat^^  for  conveyancing,  or  otherwise  not  connected 

with  a  sint|(irt)  and  yet  it  is  in  relation  to  charges  of  that  nature 
that  parties  require  most  protection ;  because  the  proceedings 
in  most  suits  are  generally  much  die  some,  and  the- impropriety 
of  the  charges  may,  therefore,  be  readily  detected;  but  in  con- 
veyancing, and  charges  for  transacting  the  innumerable  variations 
of  business  connected  with  the  affairs  of  mankind,  the  assigning 


(f)  CrmdtfY.  Dmtim^  3  Yonng  &  J. 
433;  but  see  Smith  t.  IFattkwtrtkf 
4  Bar.  ft  C.364,  ante,  28,  n.  (f). 

(k)  6  Taunt  196  ;  1  Manh.  S39«  S.  C. 

(t)  T^lor  y.  M'Gmgmi,  4  Car.  ft  P. 
96;  and  Me  Cnwder  r.  Duirtf  3  Yonng 
ft  J.  33-433  ;  HamUtan  v.  PUt^  7  Bing. 
223 ;  but  now  tee  1ft  2  W.  4.  c. 56; 
TIdd,  9th  edit  331 ;  2  Taunt  321 ;  1 
Roee,  119,  aa  establishing  that  an  attor- 
ney's bill  for  obtatnlngr  a  bankrupt's  ccr« 


tifioate  must  be  signed  and  dditeitd  n 
month  belbre  he  ean  sne  thenon. 

(k)  2  Geo.  2,  c.  23  t  Wmam»  T.#btA, 
1  Dongl.  198. 

(/)  Gmotr  T.  PvpMn,  3  Stark.  65  ; 
Tidd.  9th  ed.  333 ;  but  see  ^esf,  31 ,  note 

(m)  M.  12  G.  2;  ^mm,  K.  B.Ramee9 
41, 2,  C.  P. ;  and  see  Bnl.  Ni.  Pri.  145  $ 
Tidd's  Prac.  9th  «dit  329,  en/e,  28. 
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a  just  limit  to  the  chains  by  the  clients  themselveB  would  be 
difficulty  if  not  impracticable.  Abstracts^  deeds^  and  agree- 
ments, may  be  uiHMecessarily  long^  and  numerous  attendances 
wholly  unnecessary }  and  it  would,  therefore,  be  wdl^  if  bills 
relating  to  such  transactions  were  taxable  precisely  as  the  costs 
of  suits.  At  present,  the  only  pootection  against  extortion  is 
the  probity  of  the  solicitor,  aiul  the  competition  which  it  might 
be  supposed  would  induce  snuiU  charges,  in  order  to  obtain  re- 
putation for  moderation,  and  thereby  increase  business ;  but  in- 
stances firequently  occur  of  advantage  being  taken,  of  the  soli- 
citude of  clients  for  dispatch,  as  in  the  instance  of  marriage 
settlements,  or  of  their  pressing  occasions  foe  money«  In  cases 
where  excessive  charges  of  this  nature,  have  been,  made,  and 
the  party  is  not  anxious  immediately  to  obtain:  the  money  or 
deeds,  the  only,  course  is  to  tender  in  due  form  (n)  a  sum  rather 
more  than  will  assuredly  be  in  the  opinion  of  a  jury  sufficient  to 
pay  all  reasonable  charges ;  and  then  under  the  advice  of  counsel^ 
to  proceed  on  an  action  of  detinue,  when  sustainable,  for  the 
deeds,  or  agsunst  the  other  party,,  or  the  solicitor  specially,,  for 
not  completing  the  transaction  according  to  the.  previous  con** 
tract,  and  for  damages,  if  any,  resulting  from  the  delay^  But 
it  very  frequently  occurs  that  there  is  immediate  occasion  fov 
certain  detuned  deeds>  or  for  the  money.  In  these  cases,  the 
exorbitant  demand  may  be  paid  under  protest,  and  without 
prejudice  to  an  action  to  try  the  pn^riety  of  the.  charges,  and 
which,  in  some  cases,,  may  be  sustained,  notwithstanding  the 
general  rule,  that  money  paid  after  knowledge  *  or  means  of 
knowledge  that  it  is  not  justly  due,  cannot  be  reGQveredback(p)4 
If  the  money  be  urgently  wanted,  in  general  the  solicitor  for  the 
lender  or  grantee  of  an  annuity  will  detain  or  deduct  the  amount, 
and  then  the  only  remedy  would  be  an  action,  which,  pediaps 
might  be  sustainable  imder  special  circumstanoes,  altbougjiih 
general  questionable,  unless  there  has  been  a. previous  Bad  vreU 


CBAP. 
Retainbh 
OP  A  Lboac. 

AOENU 


•tr- 


(n)  A»  to  ibe  form  and  reqoisilei  of « 
tender,  see  ante,  1  VoL  506,  7,  8. 

(p)  See  BiOec  t.  Lumtey,  2  East  469. 
In  one  caie  a  mortgagor  baring  given 
due  notice  of  hi«  intention  to  payoff  the 
mortgage,  pufsnant  to  tlie  terms  of  the 
dced»  the  mortgagor  and  liis  solicitor, 
at  the  appointed  time  and  plaoe»  ten* 
dered  tbe  prindpal  and  interest,  and  a 
sum  for  reasonable  cluages  for  reoon- 
▼eyaaee,  &c.  bat  the  moigagee's  solici- 
tor insisted  on  being  paid  a  farther  nn« 
reasonable  sum  of  jf  50  for  lettera  and 
attendance.  The  mortgagee  haring  nr« 
gent  occasion  for  the  deeds,  demanded 
Uiem,   and  paid  the  fiiU  claim  under 


protest*  and  aftenmrds.  proeeedtd  In  4ui 
action  against  the  solicitor  for  the  sur- 
plus of  reasonable  charges ;  and  though 
It  was  urged  that  the  action  was  not 
sustainable^  because  .  th»  fuU  moncyi 
had  been  paid  with  nDtioe>of  «the  oljao^ 
tiOBt  and  was  therefore  not  reooveraMa 
back; Lord Tenlerdeii held  thattheac- 
tion  was  sustainablet  as  there*in»-tir-' 
gent  occasion  for  the  deeds,  aad  the 
defendant's  detaining  thenfcwas  «  apecies 
of  duress,  like  the  decided  case  of  the 
payment  of  an  exorbitant-sum  in  order 
to  get  b»ck  goods  from  a  pawnee,  and 
the  plaintiff  recorered  $  and.  see  ^/om  v. 
Lingwoott,  Strang.  Rep.  651. 
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CHAP.  XI.  framed  agreement  to  make  the  full  advance.  But^  mifortunately^ 
OF  A  Lbgal  ^^^  difficidty  and  expense  in  recovering  the  money  unjustly  de- 
age^'t.  tsdned  is  so  great  that  the  party  usually  abandons  the  claim,  and 
'  the  pillage  is  perfected,  and  will  continue  to  be  repeated  until 
the  Legislature  have  subjected  parties  to  a  penalty,  even  for 
asking  for  more  than  is  reasonable  {g).  The  usury  acts, 
12  Ann,  st.  2,  c.  16,  s.  2,  prohibits  solicitors  and  others 
from  taking,  directly  or  indirectly ^  more  than  at  the  rate  of 
hs.  in  the  100/.  for  procuring  the  loan  of  money,  nor  more 
than  12e/.  for  making  or  renewing  the  security  bond ;  and  sub- 
jects each  offender  to  indictment,  and  half  a  year's  impridon- 
ment,  and  to  20/.  penalty  (r) ;  and  the  annuity  act,  53  Geo.  3, 
c.  141,  contains  a  similar  clause  against  taking,  directly  or  indi- 
rectly, more  than  lOs.  per  100/.  for  procuring  the  loan.  But 
these  provisions  are  frequently  directly  violated,  or  indirectly  so, 
by  extravagant  charges  for  the  deeds,  even  where  an  attorney 
is  himself  the  lender  («),  and  the  payment  of  such  chains  is 
effected  by  the  solicitor  withholding  the  residue  of  the  money,  (.v) 
In  some  cases,  it  has  been  held  that  such  retention  woidd  in- 
validate the  annuity  {t) ;  but  in  a  subsequent  case,  the  Court  of 
King's  Bench  having  taken  from  Easter  Term  till  June  24,  1829, 
to  consider  the  question,  gave  judgment,  that  the  retention  by  the 
attorney  of  too  large  a  sum  for  expenses  was  no  ground  for  set- 
ting aside  the  annuity  altogether,  but  that  it  should  be  referred 
to  the  master,  to  see  what  proportionable  part  of  the  annual  sum 
should  from  time  to  time  be  deducted ;  so  that  according  to  the 
existing  law,  no  immediate  loss,  penalty,  or  punishment  accrues 
from  such  an  attempted  evasion  of  the  statute ;  but  the  party  is 
merely  compelled  to  refund  or  allow  the  excess  of  reasonable 
fees,  and  perhaps  pay  the  costs  of  the  application  {u). 

Generally  speaking,  an  attorney,  solicitor,  or  proctor,  is  not 
liable  for  the  consequences  of  his  mistake  upon  a  point  of 
law,  upon  which  a  reasonable  doubt  might  be  entertained,  and 
even  judges  differ  in  opinion(v) ;  and  although  an  attorney's  taking 
an  opinion  of  counsel,  and  acting  under  it,  does  not  absolutely 


Liabilities  of 
attorniesy  &c. 


(q)  The  Usury  Act,  12  Ann,  c.  16, 
and  the  Annuity  Act,  53  Geo.  3,  c*  141, 
contain  clauses  against  solicitors  ec- 
acting,  directly  or  Mirecify,  a  brokerage 
of  more  than  10  s.  per  cent,  and  subject 
them  to  indictment  for  the  riolatlon,  Re* 
V.  GiUAam,  6  T.  R.  265  ;  1  Esp.  R.  285. 

(r)  7^  Am^  y.  GUikmn,  6  Term.  R. 
265. 

(«)  See  cases,  Chitty's  Col.  Stat, 
psge  26,  note  (o). 

(0  Under  s.  6  of  53  Geo.  3,  c.  141 ; 


1  Ring.  234;  8  Moore,  109,  S.C;  4 
Ring.  26 ;  6  Moore,  491  {  6  Rar.  & 
Ores.  165 

(«)  GirdletHme's  cate,  K.  R.  24  Jan. 
A.  D.  1829. 

(v)  Kemp  T.  Burt  mid  antther,  1  Nrr. 
&  Man.  Rep.  262.  See  numerous  in- 
stances of  varying  opinions  of  the  judges, 
Moody's  Crown  Cases,  per  tot.,  an<l 
Seiby  y.  Bardam,  3  R.  &  Adol.  2,  and 
Weilt  r.  H€fMifood,  id.  20. 
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protect  him,  especially  if  the  case  were  not  diligently  and  pro-  CHAP.  i. 
perly  stated;  (w)  yet  it  would  be  difficult  to  charge  him  with  ^iNo^oucr^** 
negligence  where  he,  having  carefully  drawn  a  case,  by  fully  _ 
stating  the  facts,  evidence  and  points,  with  separate  questions, 
and  having  obtained  an  explicit  opinion^  of  an  experienced  coun- 
sel, has  acted  strictly  according  to  his  directions  (or).  But  an 
attorney  is  liable  to  be  sued  for  any  loss,  damage,  or  delay,  occa- 
sioned by  his  want  of  a  due  degree  of  knowledge,  skill,  or  care, 
especially  if  the  error  be  in  his  practical  itepartment  (t/) ;  for 
although  he  might  be  excusable  in  coming  to  an  erroneous 
conclusion  upon  points  respecting  the  substantial  rights  of 
parties,  it  is  incumbent  upon  him,  at  least,  to  be  well  informed, 
before  he  undertakes  a  suit  or  defence,  of  the  proper  practical 
proceedings,  that  being  his  more  immediate  department,  and 
with  respect  to  which  he  ought  not  even  to  have  been  ad- 
mitted, if  grossly  deficient;  and  his  obtaining  his  admission 
was  in  effect  a  legal  fraud  upon  the  judge,  (z)  As  if  a  pri- 
soner, be  superseded  in  consequence  of  the  attorney  not  charg- 
ing him  in  execution  in  due  time  (a).  But,  as  above  observed, 
if  he  mistake,  even  upon  a  point  of  practice,  yet  if  it  be  a 
matter  upon  which  a  doubt  could  be  reasonably  entertained, 
he  will  not  be  liable  (b) .  In  cases  of  negligence  of  this  descrip- 
tion the  Courts  will  not  in  general  interfere  summarily  against 
the  attorney,  but  will  leave  the  party  to  his  action ;  and  in 
which  the  jury  w6uld  have  to  decide  upon  the  negligence, 
subject  to  the  directions  of  the  judge,  (c)  But  when  an  at- 
torney has  been  guilty  of  want  of  integrity,  then,  although  no 
suit  or  proceeding  has  been  pending,  the  Court  will  interfere 
smnmarily ;  and  where  an  attorney  assumed  to  act  as  a  profes- 
sional agent  for  parties  abroad,  and  in  consequence  employed  a 
proctor,  and  recovered  prize  monies  and  other  proceeds  for  his 
employers,  the  Court  summarily  compelled  him  to  account  and 
'pay  over,  although  he  had  not  done  any  act  in  Court  in  his  pro- 
fessional character  (d). 


(w)  Gwf/rey  v.  Jay,  I  Moore  &  P. 
236  ;  6  Bing.  616.  S  C.  See  othercases^ 
amte^  21,  22. 

(or)  See  ante,  22. 

O)  Jhuiettv,  Palmer,  2  WUs.  325; 
SuHmneUv.  EUii,  8  Moore,  .340 ;  1  Bing. 
347,8.  C. 

(s)  Per  Cm-.,  6  Bing.  460, 468 ;  Reece 
V.  Bigby,  4  Bar.  &  Aid.  202;  Pitt  v. 
YaUeHy  4  Burr.  2060. 

(a)  Lee  v.  AyrOmj  Pcake  R.  119; 
RuueU  V,  Pahner,  2  Wils.  325 ;  4  Burr. 
2061  ;  for  neglecting  to  bare  a  witness 
in  court,  and  consequent  nonsuit,  Reece 
V.  Xigby,  4  B.  &  Aid.  202  ;  for  notdock- 
VOL.   II. 


etting  a  judgment;  Flower  v.  Baling - 
broke,  I  Stra.  63V  ;  for  want  of  care  in 
examining  the  sufficiency  of  a  securit 
or  title.  Brawn  v.  Howard,A  J.  B.  Moore, 
508  (  WiUm  v.  Tucker,  3  SUrk.  154  ; 
Ircfm  V.  Pearman,  3  B.  (k  Cres.  799. 

(b)  Ante,  32,  Kemp  V,  Bent,  1  Nev.  & 
Man.  262 ;  Laidler  y.  BlUott,  3  Bar.  & 
Cres.  738 ;  Jacks  x.Belt,  3  Car.  &  P.3I6  ; 
Baikie  v.  Ckandiesa,  3  Camp.  617,  19. 

(r)  Reece  v.  Rigby,  4  B.  &  Aid.  202 ; 
Bourne  v.  Digglen^  2  Chitt)  'd  R.  3 1 1 . 

{d)  Be  Woolf,  2  Chit.  Rep.  68  ;  4  Bar. 
&  Aid.  11 ;  Ex  parte  Hall,  7  Muore,  437  ; 
1  Biog.  91,S.C. 
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CHAP.  I.         Proctors  stand  in  the  same  relation  in  Spiritual,  Ecclesias- 

^^ANoToLrci-*  tical,  and  Admiralty  Courts,  as  attomies  at  Law  and  solicitors 

Tow««        in  Equity.    They  must  before  they  can  practise  have  served 

III.  Of  Proc-  aa   a  derk  for  five  years  under  articles,  and  which  are  tiahle 

to  the  same  stamp  duty,  and  to  simUar  provisions  as  the  articles 
of  an  attorney  or  solicitor,  (e)  They  also  must  have  been  exa- 
mined and  admitted ;  and  they  must  also  obtwi  an  annual 
certificate;  (/)  and  they  also  are  prohibited  from  suffering  un- 
qualified persons  to  use  their  names,  {g)  and  from  acting  as  a 
justice  of  the  peace  whilst  they  continue  in  practice.  (A)  Their 
general  duties,  rights,  and  privileges,  stand  on  the  same  prin- 
cdples  as  those  of  attomies  and  Holidtors ;  and  we  have  seen  some 
valuable  observations  of  Lord  Stowell  upon  parts  of  their  duty 
and  conduct,  (t) 

IV.  Op  Certi'       Before  the  Act  44  Geo.  3,  c.  98>  sect*  14,  there  was  no  direct 
TEYAvicEwjlk)  tecognition  of  that  description  of  legal  ag^its,  now  calkd  Certi- 

/icuted  Convey^tncers,  and  they  seem  to  have  been  allowed  to 
practise  ralher  for  revenue  purposes  than  upon  any  principle  of 
soundpolicy.  Before  that  act,  and  indeed  since,  upon  being  entered 
and  becoming  a  member  of  one  of  the  Inns  of  Court,  for  whiefa 
is  to  be  paid  2dL  (required  by  the  subsequent  Act,  55  Geo.  3, 
€•  184,  schedule,  tit«  Admission  and  Certificate),  and  also  upon 
paying  for  an  annual  certificate  of  12/.  or  HL  according  to  time 
and  distance,  any  perscm,  however  insufficiently  educated,  and 
however  ignorant  of  the  legal  profession,  such  as  inferior 
schoolmasters  and  unadmitted  or  discarded  lawyers^  are  allowed 
to  draw  oonveyancea  and  deeds,  and  other  documents  relating 
to  real  and  p^rscmal  estate,  thereby  interfering  ^th  the  fair 
profits  of  regular  practitioners,  though  ultimately  by  their 
blunders  frequently  occafliomng  a  compensatory  return  of  liti- 
gaAian.  The  first  statute  enacts,  that  any  person  who  has 
not  obtained  the  stamped  certifieate,  as  required  by  that  act, 
and  by  the  subsequent  Stamp  Act,  55  Geo.  3,  c.  184,  schedule 
tit.  Certificate,  and  which  must  be  impressed  with  the  duty 
of  12/.,  if  the  party  reside  in  London  or  Middlesex,  or  with- 
in the  limits  of  the  twopenny  post  office,  or  if  elsewhere  in 
England,  6/.,  and  who  shall  for  or  in  expectation  of  any  fee, 

(e)  55  Geo.  3,  c.  181,  Schedule,  tit  relate  to  those  certificated  conveyaoeers 

Articles  of  Clerkship.  who  have  not  been  luenibers  of  the  pro- 

(/)  25  Geo.  3,  c.  80,  8.  11.  fession,  and  duly  educated  as  such,  and 

(g)  53  Gcto.  3,  c.  127,  s,8>  9.  do  not  apply  to  rej^ular  conveyancers^ 

(A)  5  Geo.  2yC.  18,8.  2.  who  are  really  learned  in  the'  law  of 

(t)  ^n/c,  23,  24.  real  property. 
(k)  The  following  observations  merely 
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gain,  or  reward,  draw  or  prepare  any  cfmveyance  or  deed  re-     chap.  I. 
lating  to  any  real  or  personal  estate^  or  any  proceedings  in  **' N^J^oLm" 
law  or  equity,  pay  a  penalty  of  50/.  for  each  offence  (unless  he        tobs. 
be  a  Serjeant  at  law,  or  barrister,  or  a  solicitor,   attorney,  " 

proctor,  agent,  or  procurator,  having  obtained  a  regular  certi* 
ficate,  or  a  special  pleader,  draftsman  in  equity,  or  cuitveyancer^ 
bang  a  member  of  one  of  the  four  Inns  of  Court)  ^  and  having 
obtained  a  stamped  certificate  aa  thereby  required.  But  tiie  act 
exempts  persons  solely  employed  to  engross  any  deed,  instru- 
ment, or  other  proceeding,  not  drawn  by  themselves,  andior 
their  own  account ;  and  also  excepts  public  officers  drawing  or 
preparing  official  instruments,  applicable  to  their  respective 
offices,  and  in  the  course  of  their  duty ;  and  also  excepts  and 
authorizes  any  person  drawing  or  preparing  any  willj  or  any 
other  testamentary  papergy  or  any  agreement  not  under  seal, 
or  any  letter  of  attorney* 

The  55  Geo.  3,  c.  184,  schedule,  title  Certificate,  by  vming 
the  words  ^^  being  a  member  of  one  of  the  four  Inns  of 
Court,"  impliedly  introduced  a  wholesome  restriction  by  re** 
quiring,  not  only  the  stamped  certificate  of  12/.  or  8/.,  but  also 
an  admission  by  the  benchers  of  one  of  those  iims^  at  the  cost 
of  25/.  (l)  For  a  time,  the  other  fees  paid  by  such  certificated 
conveyancers  to  the  respective  inns,  constituted  a  strong  temp- 
tation  to  indiscriminate  admission  widiout  sufficient  enquiry* 
But,  in  consequence  of  improper  persons  having  thus  been 
enabled  to  practise,  the  benchers  of  the  Inner  1  emple  set  the 
laudable  example  of  instituting  a  rigid  enquiry  before  they 
would  admit.  But  still  too  many  improper  persons  cobtrive 
to  obtain  admission  and  practise  to  a  considerable  extent,  and  a 
correspondent  injury  to  more  regular  solicitors,  who  have  paid 
the  large  duty  on  their  articles,  and  probably  paid  for  clerkship 
a  considerable  premium,  and  duly  served  under  their  articles  for 
five  years,  and  also  occasioning  material  detriment  to  the  com-* 
munity.  {m) 

It  will  be  observed,  however,  that  though  the  44  Geo.  3,  c. 
98,  extended  only  to  Conveyances  and  Deeds y  and  those  only 
when  they  related  to  personal  or  real  estate,  the  55  Geo.  3,  c. 
184,  schedule,  tit.  Certificate,  appears  to  extend  further,  to  "  any 
instrumenty*'  whether  or  not  it  be  a  deed,  and  to  any  deed  or 
*^ contract  whatever," 

(/)  See  Edgar  v.  Hunter,  Holt's  Cases  titioners,  besides  causing  innumerable 

Ki.  PH.  528.  blunders,  and  bad  titles  to  estates,  ex- 

(m)  Some  of  these  certificated  con-  citemuch  unnecessary  litigation  amongst 

Teyancen^  in  league  with  inferior  prac-  the  lower  orders  of  society. 
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CHAP.  I. 

OF  ATTORNEY8 

AND  80LICI- 

TORtk 


It  would  seem  necessarily  to  foUow  from  these  enactments^ 
that  when  a  certificated  conveyancer  has  been  duly  licensed  to 
act,  and  has  acted  within  the  scope  of  his  authority,  he  may 
recover  for  his  reasonable  fees ;  and  accordingly  it  has  been  so 
expressly  decided  (n) ;  and  a  bill  for  mere  conveyancing  need 
not  be  delivered  a  month  before  the  commencement  of  an  action 
for  the  amount;  (o)  nor  can  it  in  general  be  taxed;  (p)  though 
if  one  bill  has  been  delivered  for  costs  in  Court,  and  another  for 
conveyancing,  the  Coiurt  may  direct  both  to  be  taxed;  (g)  and 
if  a  bill  has  been  delivered,  partly  for  such  costs,  and  partly 
for  conveyancing,  the  whole  may,  as  a  matter  of  course,  be 
taxed,  (r) 


V.  Op  Nota-  Notaries  also  may  be  considered  a  description  of  law  agent. 
Their  department  is  of  very  ancient  date,  and  existing  in  every 
state  of  Europe ;  and  their  acts  have  long,  by  common  consent 
of  merchants,  and  courts  of  all  nations,  had  peculiar  weight  and 
respect  attached  to  them,  {s)  A  notary,  before  he  can  act  must, 
by  indentures  of  apprenticeship,  have  been  bound  to  serve  for 
the  term  of  seven  years  as  a  clerk  or  apprentice  to  a  duly  ad* 
mitted  and  practising  public  notary,  or  to  a  scrivener,  who  is 
also  a  notary  by  the  custom  of  London  {t) ;  and  such  indenture 
must  have  been  duly  stamped  as  an  indenture  of  apprentice- 
ship (//) ;  he  must  also  have  continued  in  suck  service,  and  be 
actually  employed  during  the  whole  term ;  (t;)  and  he  must  bona 
fide  and  exclusively  serve  such  notary  in  his  department ;  and 
therefore  we  have  seen,  that  where  the  clerk  had,  during  the 
mornings  of  his  service,  attended  at  a  banker's,  and  only  resorted 
to  the  notary's  after  five  o'clock,  the  Court  of  King's  Bench  re- 
fused a  mandamus  to  admit  him  to  practise  as  a  notary,  (w)  In 
order  to  be  admitted  to  practice,  a  faculty  is  to  beobtidnedfrom 
the  Court  of  Faculties,  (x)  and  upon  which,  when  in  England,  a 
stamp  duty  of  30/.  is  imposed ;  (y)  and  if  he  be  guilty  of  miscon- 
duct he  may  be  struck  off  the  Roll  of  Faculties,  (2)  and  any  un- 


(n)  Poucker  v,  Norman,  5  D.  ft  R. 
64S. 

(o)  Hoap^  r.  na,  1  Dougl.  199 : 
but  semble,  that  a  cbar^  for  aihw- 
ing  relating  to  an  actum,  may  be  con- 
sidered as  a  taxable  item.  7  Bing.  260  ; 
Alderson,  dissentiente ;  ante,  29  note  (c) . 

(/»)  Tidd.  9th  ed.  328,  cites  1  M.  12, 
0.2;  Awm.  K.  B.,  Bame»  41»  C.  P.; 
and  see  Bui.  Ni.  Pri.  145. 

(y)  Sayer,  233. 

(r)  Hooper  v.  TiU,  Dougl.  199. 

(f)  See  in  general  Chttty  on  Bills  of 


Exchange,  Index,  tit.  Notaries ;  Bum. 
Ecckis.  Law,  tit  Notaries. 

(0  41  Geo.  3,  c.  79,  8.  8 ;  and  see 
44  Geo.  3,  c.  98.  s.  14. 

(tc)  55  Geo.  3,  c.  184,  Schedule,  Ap- 
prenticeship. 

(v)  41  Geo.  3,  c.  79,  s.  2,  7,  and  8. 

(w)  Ante,  11  note  («).  Rex  r.  Scrive- 
ner** Company,  10  Bar.  &  Cres.  511. 

(x)  Described  by  41  Geo.  3,  c.  79» 
s.  3, 4. 

(y)  55  Geo.  3,  c.  184. 

(«)  41  Geo.  3,  c.  79,  s.  10. 


or  STUDKNTS,   SPKCIAL   PLBADBRS,   &C.  37 

authorized  peraon  acting  as  a  notary  for  profit,  is  subjected  to     chap.  I. 
a  penalty  of  50/. ;  (a)  but  Proctors,  and  the  Secretary  to  any  ^^  Hl^^^*' 
Bishop,  and  certain  other  persons,  are  expressly  excepted,  (i)       pleaders,  Ac. 

The  1  &  2  Geo.  4.  c.  48.  s.  3,  enacts  that  the  above  act, 
41  Geo.  3.  c.  7d>  shall  not  extend  to  Registrars  or  Solicitors  of 
the  Universities ;  and  the  recent  act,  3  &  4  W.  4.  c.  JO,  also 
exempts  attomies  and  solicitors  and  proctors  frdm  the  necessity 
of  serving  an  apprenticeship  to  a  notary,  before  they  can  act  as 
such  at  any  place  distant  from  London  more  than  ten  miles,  but 
then  he  must  be  admitted  so  to  practise  by  the  Court  of  Fa- 
culty, (c) 

The  44  Geo.  3.  c.  96,  expressly  excepts  notaries;  and  conse- 
quently a  notary  may,  for  profit,  draw  or  prepare  any  convey- 
ance, deed,  contract,  or  document  whatever,  although  he  is  pro- 
hibited from  being  concerned  for  profit  in  any  action  or  suit. 


With  respect  to  students,  special  pleaders,  conveyancers,  and  vi.  Or  Srtr. 
barristers,  there  is  not  at  present  any  statute  or  regulation  B^a^pR^uL* 
prescribing  any  precise  course  of  study  or  examination  as  re-  Plraderr, 
gards  legal  competency  before  he  is  admitted  to  practise,  al-  £«»  ^^hd  Bar- 
though  there  is  a  general  unqnatified  superintending  control^  ristcrs. 
and  final  decision  as  to  his  general  fitness  to  be  called  to  the 
bar,  reposed  in  the  benchers  of  the  Inn  of  Court  of  whicl^  he 
must  have  become  a  member  by  admission  as  a  student.    The 
absence  of  any  regulation  respecting  the  legal  education,  or 
requiring  actual  observance  of  any  sedulous  study,   may  be 
attributed  to  three  circumstances;  firstf  that  many  men  are 
called  to  the  bar  merely  for  a  collateral  object,  and  not  with 
any  view  to  actual  practice  in  the  law,  at  least  in  England ; 
secondly,   from    the    supposition   that   as   they  would    only 
be  employed  in  practice  through  the  intervention  of  an  at- 
torney or  solicitor,  their  legal  competency  would  probably  be 
justly  appreciated,  and  therefore,  no  unintelligent  person  would 
be  prejudiced,  as  might  occur  in  the  employment  of  an  ignorant 
attorney;  and,   thirdly,   that  men    usually  of  more  enlarged 
education,    who    have  finished   a  college,    or  other  superior 
scale  of  education,  will  naturally,  of  their  own  accord,  in  fur- 
therance of  their  own  ambitious  views,  take  care  sp  to  qualify 


(a)  41  Geo.  3,  c.  79,  8.  11.   See  ex-  (c)   ft  ha»  been  complained  that  that 

ceptioDS  and  obseirattons  in  Candler  t.  Court  demands  50/.  on  sach  admission, 

Candler,  1  Jacob.  R.  231,  2.  besides  the  stamp  duty,  which  operates 

(k)  41  Geo.  Z,  c  79y  s.  14.  as  an  exclusion,  contrary  to  the  act. 
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CHAr.  T.     themselves  as  to  merit  professional  approbation,  and  conse-^ 
^pRviAL    '  quently  to  attain  the  profit  and  honors  that  may  be  expected  ta 
PLRADRHft.  *r.  result. 

The  regulations,  therefore,  as  concisely  described  by  Mr* 
Udd,  have,  until  lately,  merely  required  that  before  attempt- 
ing to  practise  as  a  barrister,  the  party  shaU  have  been  a 
member  for  a  certain  term  of  years  of  one  of  the  four  princi- 
pal Inns  of  Court,  viz,  for  five  years,  unle^  he  has  taken  the 
degree  of  Master  of  Arts  or  Bachelor  of  Laws  at  one  of  the 
Universities  of  Oxford,  Cambridge,  or  Dublin,  in  which  case 
three  years  standing  as  a  student  will  suffice.  The  stamps  an^ 
fees  of  entrance  vary  but  little  in  each  Inn,  but  generally  amount 
to  about  SO/.,  of  which  25/.  is  for  the  stamp,  under  the  55  Geo.; 
3,  c.  184,  schedule.  Admission,  and  I/,  for  the  stamp  on  the 
bond  executed  by  him  as  a  student  with  his  suretie^^  Gondii 
tioned  for  the  payment  of  all  dues,  and  some  other  acts ;  and 
by  a  modern  regulation,  100/.  {d)  must  be  deposited  by  a  stu- 
dent at  least  twelve  terms  before  he  can  practise  even  as  a 
special  pleader,  unless  a  certificate  be  produced  of  his  being 
a  member  of  the  College  of  Advocates,  in  Scotland,  or  a 
member  of  one  of  the  Universities  of  Oxford,  Cambridge,  or 
Dublin ;  but  which  is  returned  or  allowed  to  him  on  being  called 
to  the  bar,  after  deducting  expenses  and  arrears,  if  any,  of  duty ; 
or,  in  case  of  death  or  quitting  the  profession,  will,  subject  to 
just  deductions,  be  returned.  In  each  of  the  Inns  of  Court  a 
student  must  also,  in  all  cases,  keep  at  least  twelve  terms ;  and  for 
this  purpose,  to  secure  his  appearance  before  the  benchers,  he 
must  actually  attend  and  dine  in  Commons,  in  the  presence  of 
the  benchers,  at  least  three  days,  at  certain  periods,  in  every 
t^rm,  before  he  can  practise  even  as  a  special  pleader ;  that  is  to 
say,  two  days  in  each  of  tiivo  separate  half  weeks  in  each  term, 
and  one  day  in  the  grand  week  of  such  term,  (e) 

These  regulations,  it  will  be  observed,  bring  together  in  the 
respective  halls  of  each  Inn  of  Court,  young  men  intending  to  be 
called  to  the  bar  during  the  law  terms,  although  it  might  appear 
only  for  the  purpose  of  dining  there.  Formerly  there  was  pro- 
\aded  some  actual  legal  instruction,  by  the  appointment  of  com- 
petent persons,  termed  readers ;  and  we  find,  from  Callis  on 
Sewers,  and  other  authorities,  that  students  then  received  public 
instructipn  offered  to  them,  although  not  perhaps  compelled  to 
att^id.  For  some  time,  also,  questions  were  propounded  by  the 
readers  to  the  students,  and  they  were  compelled  to  answer  them 

(</)  51/.,  part  of  this  )00/.,  h  to  pay      to  the  bar. 
the  governmeDt  stamps  on  admission  (e)  Tidd.  9tbfd.  41,  42. 
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as  exercises.  But  this  practice  fell  into  disuse ;  and  in  recent  times  CHAP.  l. 
instances  have  certainly  occurred  of  assiduous  students  anxiously  ^^  gp^u^^*' 
pressing  for  an  examination  and  a  hearing ;  but  the  pecuniary  ptBAPBRg,  &c> 
composition  was  preferred.  1  his  abandonment  of  the  anci^it 
system  of  lectures  and  of  actual  exercises  was  attributabloi  not  to 
any  want  of  anxiety  on  the  part  of  the  benchers  to  afford  infor- 
mation to  students^  but  from  the  want  of  any  compukory  power 
to  enfiorce  attendance,  and  from  the  circumstance  of  students 
considering  ihaJt  private  study  of  such  a  subjectj  as  law^  is  prefer- 
able to  any  public  lectures,  however  ably  prepared  and  delivered. 
It  k  certain,  however,  that  students  generally  ceased  to  attend, 
and  therefore  the  lectures  were  unavoidably  suspended;  at 
length,  and  recently,  the  benchers  of  the  Inner  Temple  have 
intioduced  a  rule  instituting  a  strict  examination  of  youths  offers 
ing  themsdves  be/ore  they  can  be  admitted  even  as  students, 
and  subjecting  them  to  other  rules.  As  such  examination  takes 
place  before  any  considerable  progress  can  have  been  made  in 
the  study  of  law,  they  are  of  necessity  confined  to  their  classical 
attainments  and  education,  and  general  fitness  in  respect  of 
parentage  and  society,  to  be  ultimately  called  to  the  bar*  But 
although  by  this  wholesome  enquiry  persons  of  too  limited  edu* 
cation,  or  objectionable  habits,  may  be  excluded  or  at  least  de-* 
layed;  yet  this  is  in  the  first  instance,  and  before  any  consider- 
able expence  can  have  been  incurred,  or  time  lost  in  the  study 
of  the  law ;  so  that  no  injustice  or  hardship  can  ensue,  as 
might  be  urged  was  the  case  when  students  were  not  examined 
in  respect  of  their  fitness  by  the  benchers  until  at  the  end  of  five 
years,  and  then  rejected. 

Moreover,  before  a  student  can  be  called  to  the  bar,  he  must, 
by  the  rules  of  most  of  the  Inns  of  Courts  produce  a  certificate  of 
approbation,  signed  by  one  or  more  benchers,  as  well  to  be  admits 
ted  as  a  student  as  to  be  proposed  for  the  bar,  and  seconded  by 
one  or  more  of  the  benchers  of  his  own  inn ;  and  witiiout  their 
consent  he  cannot  be  admitted,  nor  need  the  benchers,  either 
collectively  or  individually,  assign  any  reason  for  their  refusal. 
So  that,  independently  of  any  legal  qualification,  which  is  rarely 
much  regarded  by  the  benchers,  any  ungentlemanlike  conduct, 
and  still  more  any  moral  delinquency ,  would  probably  constitute 
an  insuperable  objection ;  because,  as  before  sn^ested,  it  is  of  the 
utmost  importance  that  in  a  society  like  that  of  barristers,  who 
in  general  congregate  and  must  be  exposed  to  collision  with 
each  other,  no  objectionable  individual  should  be  admitted ;  and 
although  there  is  in  form  an  appeal  to  the  twelve  Judges,  yet  as 
in  general  two  or  three  of  them  are  benchers  of  the  same  inn. 
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CHAP.  I.  the  appeal  would  be  in  substance  ab  eodem  ad  eumlem,  and  no 
,  ^"^b^ecul"'  instance  of  a  successfid  appeal  can,  it  is  believed,  be  adduced.  (/) . 
pLBADEBs,  &c.  THc  considcratlon  of  these  circumstances  should  deter  parents 
and  friends  from  attempting  to  introduce  an  ill  educated  or  irre- 
gular youth  into  the  higher  departments  of  the  profession,  by 
which  he  would  probably  be  exposed  to  much  mortification,  if 
not  total  disappointment. 

At  present,  except  from  the  r^uladon  and  examination  in  the 
Inner  Temple,  and  from  the  known  necessity  for  general  propri- 
ety of  conduct  during  the  state  of  pupillage,  so  as  not  to  offend 
decorum  or  otherwise  induce  the  benchers  to  refuse  admission 
to  the  bar,  the  principal  benefit  resulting  from  these  institutions 
is  the  forming  an  esprit  de  corps j  and  advantageous  association 
between  the  students,  which  enables  them  to  compare  each 
other's  attainments,  and  sometimes,  as  North,  in  his  life  of  Lord 
Keeper  Guildford,  recommends,  exercise  the  ars  bablafiva,  or 
legal  discussion,  which  is  certainly  promoted  by  legal  students  at 
certain  times  of  the  year,  resorting  to  the  different  inns  of 
court,  and  naturally  enqiuring  and  arguing  upon  the  subjects  of 
their  legal  pursuits,  {g)  Ere  long  it  may  be  hoped  that  public 
lectures  for  students  at  each  of  the  inns  of  court  will  be  revived, 
or  rather  agsdn  instituted,  on  an  improved  system,  as  laudably 
intended  by  the  Law  Institution  as  regards  articled  clerks.  At 
the  same  time  it  will  ever  be  found,  that  substantial  knowledge 
of  the  law  will  be  best  attained  by  assiduous  private  reading  and 
research,  under  the  direction  of  an  experienced  barrister,  special 
pleader,  equity  draftsman,  or  conveyancer. 

In  modem  times  legal  knowledge  has  usually  been  attained 
by  private  study,  assisted  by  two  or  three  years  sedulous  pupil- 
lage in  the  chambers  of  a  special  pleader,  equity  draftsman,  or 
conveyancer,  from  which,  together  with  jinva^e  lectures,  a  party, 
especially  after  a  college  or  other  scientific  education,  may  obtain 
a  just  view  of  the  points  to  be  known,  and  the  outline  of  prac- 
tice. Sound,  and  accurate  legal  knowledge,  and  the  power  of 
ready  reference  to  prior  decisions  (so  essential  to  give  \eg^l 
weight  and  authority  to  all  positions)  can  only  be  acquired  by 
private,  deliberate,  and  assiduous  reading  and  study;  memory 
depends  principally  upon  attention,  and  the  repeatedly  taking 
a  comparative  view  of  the  knowledge  already  acquired,  so  as 
to  ascerttdn  its  accuracy :  and  strength  of  mind  is  not  so  much 
acquired  by  a  continual  and  crowded  accession  of  new  ideas,  as 


(/)  ^nte.  3  &  4.  Giuldford,  1  Vol.  20,  &c. 

Itr)  Sec  North's  Life  of  Lord  Keeper 
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by  accurately  comparing  the  relations  of  those  ideas  which  we     CHAP.  1. 
have  ah-eady  received,  (h)    The  cause  of  failures  at  the  Bar  is  ^'IJ^^J** 
principally  indolence,  and  consequent  ignorance,  or  at  least  want  pt-'ADERs,  ^c. 
of  readiness  and  ability  to  apply  the  small  acquisition  of  know- 
ledge ;  (t)  and  perhaps  above  all  to  the  circumstance  of  young 
men  having  within  these  few  years  commenced  practising  for 
themselves  long  before  they  have  become  qualified  (A). 

But  let  it  be  understood,  that  legsl  knowledge  alone  will  not  other  attain- 
enable  a  barrister,  in  the  present  extended  state  of  general  edu-  JJI^^J******** 
cation^  to  attain  any  eminence  excepting  perhaps  merely  for  legal 
lore  and  chamber  practice.  He  ought,  before  he  even  commences 
the  study  of  the  law,  to  have  acquired  a  competent  knowledge  of 
physics,  mathematics,  mechanism,  and  even  of  the  principal 
accomplishments  and  of  general  literature,  since  so  much  of 
the  time  of  courts  of  justice  is  now  and  increasingly  will  be, 
occupied  in  discussing  questions  relating  to  patents,  and  every 
branch  of  arts  and  sciences.  (/) 


(A)  See  a  fnll  note  on  the  study  of  the 
Law,  1  Bla.  Com.  by  Chittv,  1  Vol.  29, 
37,  note  9. 

(j)  Men  taik  of  hard  sttufyf  but  very 
few  indeed  read  well  for  ewen  four  hoars 
in  the  day ;  «ur  hours  really  well  em- 
ployed might  suffice. 

(A)  It  has  become  the  practice,  al- 
most withont  any  previous  study,  to 
continue  as  a  pupil  in  a  pleader's  or  con- 
veyancer's office  for  a  very  short  time 
(perhaps  scarcely  a  year)  as  if  merely 
to  obtain  the  reputation  of  having  been 
there.  When  at  least  two,  if  not  three 
fear»  close  attention  to  the  practice,  in 
tlie  preceptor's  chambers,  is  essentiaL 
Jt  is  really  scarcely  honourable  to  en- 
danger the  interests  of  clients  by  assum- 
ing to  practise  upon  such  very  slender 
information,  as  of  late  has  been  custo- 
mary. 1  f  this  practice  be  attributable  to 
thft!  amiable  desire  of  stnu  to  relieve  their 
parents  from  expence,  the  kuter  should 
take  care  to  prevent  the  banefiil  in- 
fluence of  any  such  sentiment. 

(/)  See  an  interesting  onUine  of  the 
proper  objects  of  an  enlarged  education. 


1.  Pkjfaic»n 

Mechanics, 

Hydrostatics, 

Hydraulics, 

Pneumatics, 

Acoustics, 

Heat, 

Optics, 

Electricity, 

Astronomy, 

&c. 


in  Dr.  Arnott's  Elements  of  Physics  or 
Natural  Philosophy,  General  and  Me- 
dical, 4th  edition,  introd.  per  tot,  and 
where  he  suggests  the  different  depart- 
ments of  knowledge  essential  to  be  at- 
tained, and  arranges  them  under  four 
heads,  and  in  the  following  order.  A 
student  for  the  law  should,  before  be 
commences,  consider  whether  he  has 
acquired  at  least  a  general  knowledge  of 
all.  or  most  of  the  enumerated  sciences ; 
and  if  not,  then  consult  one  or  more 
eminent  legal  friends,  which,  if  any,  can 
be  safely  dispensed  with,  and  complete 
his  previatu  education  accordingly ;  and 
when  he  has  acquired  the  requisite  gene- 
ral knowledge  he  may,  upon  commenc- 
ing his  legal  career,  ascertain  upon 
which  of  the  same  subjects  it  will  be 
advisable  to  ^  t^  his  leisure  hoars, 
which,  particularly  at  first,  he  may 
subtract  from  legal  study.  But  he  must 
remember  that  the  law  is  a  jealous 
science,  and  requires,  after  a  liberal 
education  has  been  attained,  almost  ex- 
clusive attention  at  least  for  a  few  years  : 


2.  Ckembtry. 

Simple  Substances. 

Mineralogy, 

Geology, 

Pharmacy, 

Brewing, 

Dyeing, 

Tanning, 

&c. 
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The  functions 
of  special 
pleaders,  equi- 
ty draftsmen, 
conveyancers, 
and  barristers. 


Information  got  up  for  the  occasion^  and  not  the  result  of  an 
extended  well  informed  mind,  will  ever  be  clumsy,  and  commu- 
nicated with  embarrassment,  and  lose  its  due  effect  with  a  jury ; 
nor  can  there^  without  a  general  store  of  information,  ever  be 
distinguished  ability  or  power  in  repiy,  (m)  or  of  illustration  in 
argument,  or  brilliancy  of  imagination,  by  which  the  accom- 
plished advocate  so  frequently  captivates  and  carries  away  a 
jury.  Hence  there  should  be  no  limit  to  the  extended  studies 
of  a  barrister  (nz). 

The  professional  occupation  of  a  Special  Pleader  is  to  give 
verbal  or  written  opinions  upon  statements,  which  may  also  be 
verbal  or  written,  and  to  draw  pleadings j  civil  or  criminal,  and 
such  practical  proceedings  as  may  be  out  of  the  usual  course. 
The  Eqtdty  Draftsmmi  confines  his  attention  to  questions^  plead- 
ings and  proceedings  arising  in  equity.  The  Conveyancer  ad- 
vises upon  titles  and  rights  to  property^  whether  personal  or 
real,  and  he  prepares,  in  cases  of  importance  or  difficulty,  deeds, 
contracts,  and  wills,  whether  they  relate  to  the  person,  or  to  per- 
sonal or  real  property.  Tlie  chamber  practice  of  Counsel  is 
the  same  as  that  of  a  pleader ;  but  his  principal  and  more  lu- 


3.  Life. 

Vegetable  Physiology, 
Botany, 
Horticulture, 
Agriculture, 

Animal  Physiology, 
Zoology-, 
Anatomy, 
Pathology, 
Medicine, 


1  cannot  refrain  from  adding  two 
further  suggestions,  for  the  employ- 
ment of  leisure  hours,  and  constituting 
parts  of  the  above  list  of  attainments ; 
J^irstf  to  study  y/natofny^  Physiology^ 
Pathology,  Surgery,  and  Chemistry,  and 
MediceU  Jurisprudence  and  Police.  I 
hare,  in  order  to  assist  in  that  depart- 
ment of  reading,  undertaken  a  work 
expressly  for  the  purpose,  entitled, 
**  Treatise  on  Medical  Jurisprudence  and 
*■ '  Police,  Sfc*  *  Those  subjects  are  prac- 
tically, intimately  connected  with  legal 
proceedings,  especially  in  the  Criminal 
Courts.  But,  secondly,  it  wiU  not  suf- 
fice to  study  the  above  enumerated 
sciences!  for  all  lawyers  should  study 
mankind,  so  as  to  be  able  to  detect,  under 
every  semblance,  the  exact  character  of 
every  individual  with  whom  he  is  to  have 
transactions  in  business.  In  this  respect 
the  Scotch  education  surpasses  the  Eng- 
lish.   It  may  not  appear  a  very  amiable 


4.  Mind. 

Intellect, 

Logic, 

Mathematics, 

&c. 
Motives  to  action, 

Emotions  and  Passions, 

Morals, 

Government, 

Political  Gconomy, 

Theology, 

Education. 

department  of  rNscemment  to  pry  into  the 
characteristics  of  others,  but  it  is  espe- 
cially essential  for  all  whose  avocation 
compels  them  to  discriminate  in  their 
associations  with  mankind,  and  espe- 
cially to  elicit  truth  from  witnesses.  I 
trust  1  shall  be  understood  to  exclude 
so  prying  a  habit  from  the  social  inter- 
course of  friends  and  acquaintance. 

(m)  The  ability  of  an  advocate  is 
more  displayed  in  reply,  whether  upon 
law  or  fact,  than  in  Iris  original  speech 
which  might  be  laboriously  prepared. 
In  reply,  he  may  evince  a  thorough  com- 
prehensive general  knowledge  of  the 
subject,  since  he  could  not  otherwise  an- 
ticipate the  new  views  and  points  that 
might  be  taken  by  his  opponent,  and 
which  would  embarrass  or  confuise  an 
advocate  if  he  be  only  capable  of  oh** 
serving  upon  a  very  limited  store  of 
knowledge,  whether  of  fact  or  law. 
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crative  and  pleasurable  department  is  in  Court,  either  in  Bank  CHAP.  i. 
or  full  Court,  or  at  Nisi  Prius,  before  a  single  judge  and  jury.  '^^'spbciaT*' 
With  respect  to  opinions^  some  counsel  scarcely  do  more  PLEADR«g,  &c. 
than  answer  the  question  in  the  affirmative  or  negative,  and  some-  opinions  and 
times  only  in  the  monosyllable  "yes,"  or  "  no,"  without  assign-  their  requisitce. 
ing  any  reason  or  referring  to  any  authority;  contending  that  the 
sanction  of  their  general  opinion  only  is  required,  and  not  an 
argument  in  support  of  it.  (n)  From  such  individuals,  the  au- 
thority for  their  assertion  may  stand  so  high  as  at  least  to  sanc- 
tion, or  protect  from  censure,  the  solicitor  who  acts  under  it. 
But  such  an  opinion  can  be  of  no  other  utility.  The  scientific 
mode  of  advising  always  observed  by  a  counsel,  who  was  justly 
celebrated  for  his  superior  learning,  was  the  model  which  should 
be  invariably  adopted,  (o)  He  always  gave,  as  far  as  the  state  of  the 
law  would  allow,  first ,  a  direct  and  positive  opinion,  meeting  the 
very  point  and  effect  of  the  question ;  and  separately,  if  the 
questions  were  properly  divisible  into  several,  so  as  to  satisfy  the 
object  of  the  querist,  and  be  intelligible  to  the  meanest  capacity. 
Secondly y  he  succinctly  stated  his  several  recLsons  in  support  of 
such  opinion.  Thirdly ^  he  shortly  referred  to  the  statute,  rule, 
and  decisions  upon  the  subject ;  and  when  advisable,  as  when  they 
were  of  doubtful  application,  shewed  in  what  respect  they  were 
analogous.  Fourthly ^  if,  from  the  nature  of  the  case^  the  facts 
were  obviously  or  probably  susceptible  of  a  small  shade  or  differ- 
ence in  statement,  which  might  have  escaped  the  enquiry  of  the 
9oIicitor,  and  might  lead  to  a  different  result,  he  would  suggest 
the  possibility  of  such  variation,  and  how  it  might  affect  the  re- 
sult ;  so  that  the  solicitor  would  necessarily  perceive  the  necessity 
for  stating  a  further  cose,  or,  which  is  frequently  more  useful, 
have  a  conference,  which  would  lead  to  a  more  certain  ascertain- 
ment of  all  the  facts.  By  this  means,  in  the  earliest  stage  of  litiga- 
tion, and  before  any  considerable  expence  had  been  incurred,  the 
law  and  the  facts  were  quite,  or  nearly  as  fully  ascertained  as 
upon  the  trial,  and  the  result  might  be  justly  and  correctly 
anticipated.  Fifthly,  when  he  was  doubtful  whether  some  im- 
portant fact  did  not  rest  principally  on  the  statement  of  the  party 
interested,  without  having  ascertained  the  evidence,  he  would  sug  • 
gest  the  necessity  for  enquiring  in  what  way  it  was  proposed  to 
prove  each  fact.     Sixthly,  when  he  apprehended  that  the  prefer- 

(n)  The  late  Sir  Vicary  Gibbs  and  **  it  may  be  worth  while  to  try  it." 
Sir  James  Mansfield,  celebrated  for  the  (o)  Mr.  Baron  Bayley.     N.  B.  The 

nnmber  and  accuracy  of  their  opinions,  costs  of  taking  an  opinioo  on  the  case 

nsually  wrote  snch  concise   opinions,  and  evidence  and  of  a  consultation,  are 

and  sometimes  merely  siigpgested,  *'  as  now  allowed  on  taiatioa  between  party 

**  the  question  is  of  considerable  value,  and  party. 
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CHAP.  I.     able  process^  or  pleadings^  might  not  be  adopted  by  the  attorney^ 
SPECIAL   '  or  the  special  pleader,  he  would  even  suggest  what  course  in 

PLEADERS,  &c.  that  respect  should  be  adopted.  Seventhly,  and  lastly,  if  from 
the  nature  of  the  case,  it  occurred  to  him  that  some  useful  pre- 
cautionary measures  should  be  taken,  he  volunteered  the  proper 
suggestions.  After  such  an  opinion,  attentively  observed  by  a 
careful  attorney,  it  was  but  rare  that  the  client  failed  in  his  ac- 
tion or  defence. 

Pleadings.  With  respect  to  Pleadings,  a  scientific  pleader  or  advocate  will 

not  encumber  the  record  with  unnecessary  statements,  or  com- 
plicated counts  or  pleas.  The  late  Mr.  Justice  Dampier  rarely 
suffered  more  than  one  count  to  be  introduced  into  a  declaration ; 
but  then  he  took  care  first  well  to  ascertain  the  facts,  and  he 
already  knew  the  law.  Precedents  should  merely  assist,  and 
never  govern ;  whilst  now,  too  frequently,  as  many  counts  are  in- 
serted as  any  antecedent  printed  or  manuscript  precedent  on  the 
subject  has  ever  contained :  and  if  it  be  asked  why  there  are  so 
many,  the  observation  will  be,  because  if  one  should  be  objected 
to  then  the  answer  may  be,  there  is  another ;  and  if  that  also  be 
deficient,  then  that  there  is  another,  and  so  on  until  it  is  to  be 
hoped  that  the  Judge  may  be  tired  with  the  objections,  and  may 
say.  Well,  amongst  so  many  I  suppose  there  is  probably  one  su£&- 
cient  count,  and  therefore  I  vrill  not  nonsuit.  But  no  one  can 
contend  that  this  is  scientific  pleading,  or  worthy  of  a  liberal  prac- 
titioner ;  as  Dr.  Johnson  apologized  for  writing  a  long  letter 
'^  because  he  had  not  time  to  write  a  short  one — t.  e.  to  consider 
and  compress  ;*'  so  the  circumstance  of  a  declaration  or  other 
pleading  being  very  lengthy,  in  general  indicates  that  it  was 
framed  hastily,  or  that  the  pleader  had  not  sufficient  knowledge 
of  the  law,  or  strength  of  mind,  to  enable  and  embolden  him  to 
compress.  To  these  observations,  however,  there  may  be  excep- 
tions, where  the  facts  or  the  law  are  so  doubtful  as  in  prudence 
to  require  variations  in  the  modes  of  statement,  so  as  to  meet 
whatever  may  even  possibly  be  the  result ;  and  where  a  particular 
Court,  or  even  a  single  Judge,  is  known  to  entertain  a  peculiar 
opinion  upon  a  point  differing  from  others,  the  careful  pleader 
should,  to  avoid  even  discussion,  conform  even  to  such  erroneous 
impression  upon  such  subject,  (q) 


(9)  In  a  well  known*  case  it  singru-  ion  of  each  of  the  Judges  ;  and,  in  oon- 
larly  so  happened,  that  each  of  the  four  sequence,  they  all  concurred  that  upon 
Judges  of  the  Court  of  King's  Bench  the  wkok  record,  on  one  or  other  of  the 
differed  from  each  other  upon  points  of  counts,  the  plaintiff  was  entiUed  to  re- 
pleading. The  discreet  counsel  antici*  cover,  although  neither  could  concur 
pated  the  difficulty,  and  drew  four  vary^  upon  which  particular  count. 
ing  counts,  viz. ;  one  to  meet  the  opin? 
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It  18  gratefiil  to  the  profession^  and  must  be  satisfactory  to  the  CHAP.  I. 
public^  to  observe  upon  the  present  state  of  the  former  with  special  ' 
regard  to  integrity  and  honor.  Formerly y  we  had  a  celebrated  pI'Bapbrs,  &c. 
lawyer^  soon  afterwards  a  Judge^  unblushingly  reporting  of  him- 
self, as  if  it  were  matter  upon  which  he  plumed  himself,  that 
the  Court  had  reproved  him  '^  for  pleading  subtly  and  decep- 
tively, in  order  to  trick  the  Court ;"  (r)  and  so  late  as  A.  d.  1761, 
we  find  an  instance  of  such  malevolent  and  dishonorable  feeling 
in  a  banister,  evinced  in  causes  in  which  he  was  personally  in- 
terested, as  his  boasting  that  he  had  drawn  the  declaration  in  a 
lengthy  and  intricate  way  on  purpose  to  catch  the  defendant,  and 
to  scourge  him  with  a  rod  of  iron  ;  and  that  he  had  so  improved 
the  art  of  pleading  that  the  paper  book  would  amount  to  3000 
sheets,  and  he  would  ruin  his  opponent ;  and  whereupon  the  Court 
directed  the  settling  the  issue  in  a  quarter  of  a  sheet  of  paper,  {s) 
Happily  no  such  degrading  instances  of  contemptible  conduct  have 
in  modem  times  occurred,  {t)  and  the  public  will  find  the  Bar 
universally  as  anxious  for  the  improvement  of  the  law,  and  the 
practice  of  it,  as  any  suitor  of  the  Courts ;  and  even  though  the 
changes  may  demolish  their  respective  incomes,  yet  they  will  still 
ever  be  found  ready  gratuitously,  and  even  with  increased  zeal 
and  energy,  to  advocate  the  claim  of  the  poor  or  the  oppressed. 

(r)  1  Saundera  Rep.  327  (a).  Eq.  Dig^  tit.  Barrister,  p.  184  ;  and  see 

(«)    Yates  V.  Cartutey  1  Bla.  R.  270.  Harrison's  Index,  tit.  Barrister. 

(/)  See   ancient  tnstancesy    Chitty's 
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CHAP.  II. 
]Procesding8 
bbtwbsn  the 
Retainer  and 
Commence- 
ment OF  Liti- 
gation. 


Subjects  of 
this  chapter. 


An  injury  having  been  sustained^  and  cause  of  action  complete^ 
and  a  competent  legal  agent  having  been  retained^  it  next  becomes 
necessary  to  consider  several  points  antecedent  to  actual  litigation* 
We  have  in  the  preceding  volume  suggested  some  preliminary 
precautionary  measures  to  be  taken ;  but,  besides  those,  there 
are,  before  the  actual  commencement  of  litigation,  several  points 
to  be  considered  in  this  chapter,  viz. 

First,  who  was  the  party  in  legal  contemplation  injiu'ed,  or 
who  is  the  party  to  sue  ?  Secondly ,  who  was  the  wrongdoer,  or 
party  liable  to  be  sued  ;  and  if  doubtful,  how  are  the  facts  to  be 
ascertained  ?  Thirdly  y  what  is  the  cause  or  ground  of  complaint  ; 
and  if  doubtful,  how  is  it  to  be  ascertained  ?  Fourthly ,  what  is 
the  evidence  in  proof  of  the  whole  cause  of  complaint ;  and  if 
doubtful,  how  is  it  to  be  ascertained  ?  Fifthly ^  of  bills  of  disco- 
very in  general.  Sixthly y  demand  of  a  sufficient  security  in  lieu 
of  one  that  is  deficient.  Seventhly ,  the  propriety  of  the  attorney 
writing  a  letter  to  the  opponent  before  the  commencement  of 
any  proceedings.  Eighthly^  the  consideration  of  any  offer  of 
apology  or  compromise.  Ninthly^  the  proposal  of  security  on 
obtaining  time,  and  considerations  thereupon.  Tenthly^  notices 
of  tenders  and  demands  on  the  part  of  the  plaintiff.  Eleventhly ^ 
the  demand  in  some  cases  of  a  copy  of  a  warrant.  Iwelfthly, 
the  notice  of  action  to  a  justice.      Thirteenthly,  notice   of 
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the  attorney's  or  solicitor's  lien  or  claim  for  costs.  Fourteenthfyy    chap.  it. 
enumeration  of  the  several  remedies^  and  which  is  to  be  pre-  BCTWEBir*'&c 
ferred.    Fifteentldy^  the  retainer  of  Counsel,  

Firsty  It  would  seem  on  first  view  that  no  difficulty  could  arise  First,  who  is 
in  determining  toho  is  the  party  injured  ?  and  the  answer  would  j  Jred^  or  who 
naturally  and  simply  be,  the  party  who  has  sustained  the  incoft-  ^  »"«• 
venierice.  *  But  this  is  by  no  means  true  in  every  case ;  and  per- 
haps DO  branch  of  the  law  is  occasionally  more  difficult  than  that 
respecting  who  is  to  be  the  proper  plaintiff  or  plaintiffs  at  law? 
Coxxrts  of  Law,  in  general,  only  recognize  /€g^a/ rights,  and  there- 
fore an  action  of  ejectment  cannot,  excepting  against  a  mere 
trespasser  within  twenty  years,  be  sustained  on  the  demise  of  a 
cestui  que  trust,  but  the  dendse  must  be  in  the  name  of  the  trus- 
tees, (a)  And  an  assignee  of  a  bond,  or  chose  in  action,  (ex- 
cepting a  bill  of  exchange  or  promissory  note)  must  sue  in  the 
name  of  the  obligee^  and  cannot  proceed  in  his  own  name.  These 
general  observations  will  here  suffice ;  the  authorities  and  prac- 
tice will  hereafter  be  more  f  uUy  considered,  as  well  as  regards  the 
plaintiff  at  LfOw  as  the  complainant  or  orator  in  Equity.  But 
all  questions  as  regard  the  party  to  a  suit  at  law  require  consider- 
ation in  the  first  instance,  not  only  because  an  error  would  in 
general  be  fatal  on  tiie  trial  of  any  proceeding,  but  also  because 
an  attorney  should  secure  proper  authority  to  proceed^  aa  weU  on 
behalf  of  all  legal  as  well  as  equitable  parties,  the  latter  of 
whom  would  have  to  pay  the  costs ;  and  so  as  to  enable  him  even 
to  write  his  preliminary  letter  upon  the  authority  of  every  person 
legally  or  beneficiallyinterested,andpreventany  offence  onaccount 
of  their  not  having  been  previously  consulted,  which  sometimes 
induceg  parties  afterwards  to  release,  or  otherwise  impede  the 
proceedings.  We  have  seen,  that  as  regards  the  real  or  formal 
claimants  of  property,  they  may  sometimes  be  unknown ;  and 
that  in  those  cases,  it  is  the  proper  course  for  executors  and 
administrators,  before  they  can  venture  to  divide  the  personal 
assets,  to  advertise  for  crediior^i  or  before  they  divide  the  re- 
sidue amongst  remote  kindred,  to  advertise  for  near,  (b)  Those 
instances  will  suggest  the  expediency  of  public  adveriisements 
and  other  pmeeedings  in  various  cases,  to  ascertain  who 
ought  to  be  the  plaintiff  at  Law  or  in  Equity.  It  may  also 
occur,  that  an  agent  or  other  party  who  has  the  possession  of 

fa)  jimtty  Part  1.  pages  6,  7,  8.  notbe  to  the  prqiidioe  of  the  executors  in 

{b)  See  the  utility  of  advertisements  payment  of  legacies  after  a  year.     Greig 

for  creditors.  When  that  has  been  made,  v.  SomerviUef  1  Rusb:  &.  M.  338,  mUe, 

although  the  creditors  may  appear  and  1  Vol.  554. 

claim  at  any  distaace  of  time,  yet  it  will 
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CHAP.  IL  title  deeds,  or  other  documents,  disclosing  the  parties  to  a  title, 
Brnrmw,"^&c.  or  to  a  contract,  or  other  proceeding,  will  refuse  to  produce 
them,  and  in  such  cases,  after  a  courteous  and  proper  formal 
application,  it  may  become  necessary  to  file  a  bill  for  a  dis- 
covery and  production  of  the  document,  in  order  to  ascertain 
the  proper  party  to  sue  and  be  sued,  as  well  as  the  cause  of 
action. 


Secondly,  who      Secondly^  although  in  direct  injuries  it  might  be  supposed 
doCT ilaMeto^'  that  no  difficulty  could  exist  as  to  the  party  to  be  sued,  it  is 
be  sued,  and      sometimes  othemdse;  and  in  cases  pf  malicious  injuries,  they  are 
uin  the  facts,   frequently  on  purpose  committed  so  cautiously  as  to  render  dis- 
covery of  the  real  wrong-doer  exceedingly  difficult.    And  yet 
of  necessity,  in  general,  the  sufficient  discovery  should  be  ob- 
tained before  the  commencement  of  any  proceeding  at  law. 

In  cases,  whether  of  torts  or  contracts,  after  exhausting  every 
other  civil  means  of  ascertaining  who  is  the  party  liable  to  be 
sued,  it  should  seem  that  a  written  advertisement,  stating  the 
injury  and  offering  a  reward  for  the  discovery  of  the  perpetrator, 
but  taking  care  to  avoid  any  libellous  expression,  would  on 
principle  be  legal,  {c) 

In  the  case  of  a  libel  in  a  newspaper,  the  proprietors  are 
obliged  to  disclose  their  names  and  places  of  abode,  by  filing  an 
affidavit  at  the  Stamp  Office;  and  the  act  declares  that  produc- 
tion of  a  certified  copy  thereof  and  of  a  copy  of  the  paper,  shall 
be  received  in  evidence  against  them  of  their  liability,  {d)  But 
that  enactment  does  not  extend  to  any  person  who  is  not  the  pro- 
prietor or  publisher ;  and  therefore  to  connect  the  former  with  the 
publication,  endeavour  should  be  had  to  produce  the  manuscript 
he  delivered  to  the  printer,  (e)  The  Stage  Coach  Act  requires 
the  proprietors  of  a  coach  to  paint  thereon  the  names  of  the 
proprietors,  and  the  inscription  or  plate  is  to  be  evidence  against 
them.  (/) 

If  the  printer  of  a  libel  promptly  give  up  the  original  author, 
or  discover  the  person  who  brought  the  paper  to  him,  this  is 
legally  and  equitably  considered  as  ground  of  mitigation;  (^) 
and  in  general  it  is  advisable,  on  his  payment  of  any  costs 


(r)  jinte,  vol.  i.  453,  4. 

{d)  38  Geo.  3,  c.  78,  a.  1,  2,  &c.  9, 
10,  11.  Rex  y,  Amphktt^  A  Bar.  & 
Ores.  35  ;  6  Dowl.  &  Ry.  125  ;  Cook  r. 
If^orrf,  6  Sing.  409  ;  9  Bar.  &  Ores.  382. 
In  Mm/ne  v,  Fletcher^  9th  May,  a.  d. 
1829.  K.  B.  Jones,  Seijeant,  moved  for 
a  new  trial,  and  th^  Court  held,  that  the 
production  of  any  newspaper  sufficed, 
under  the  1 1th  section  of  the  Act,  with- 


out proof  of  the  defendant's  publication 
thereof;  and  per  Bayley,  J.  It  is  only 
prima  facie  evidence,  and  the  defendant 
may  shew  that  some  other  person  has 
published  a  false  copy.    MS. 

(e)  Adanuy,KeUy,\  Ryan  &  Moody's 
R.  157. 

(/)  2  &  3  W.  4.  c.  120  ;  Barfwd  r. 
Nelson^  1  B.  &  Adolp.  571. 

{g)  ^aoft.  2  Atk.  472. 
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already  incurred^  to  abandon  the  proceeding  against  him,  and  to     CHAP.  IL 
proceed  only  against  the  principal  wrong  doer.  •  In  cases  of  brw^n '*&! 
trespass  or  other  tort,  when  the  name  of  the  wrong  doer  is 
not  known,  nor  can  be  discovered  after  reasonable  diligence, 
perhaps  a  bill  to  perpetuate  the  testimony  of  witnesses  as  to 
the  right  and  injury,  might  be  sustained,  (h) 

In  cases  also  of  Cofitract,  difficulties  frequently  arise  as  to  the 
parties  liable  to  be  sued.  In  these  cases  of  contracts,  as  well  as 
torts,  it  is  advisable  to  address  a  courteous  letter  to  the  party 
supposed  to  be  liable,  stating  the  right  and  injury,  or  cause  of 
action,  and  requesting  him  either  to  make  compensation,  or  if 
he  decline  so  doing,  then  at  least  to  disclose  whether  he  and 
what  others,  requesting  him  to  name  them,  were  concerned  in 
the  injury,  and  intimating  that  in  case  he  should  decline  ex- 
plicit communication,  then  it  will  become  necessary  to  file  a 
bill  of  discovery;  and  that  if,  for  want  of  candour,  that  pro* 
ceeding  should  be  rendered  necessary,  the  costs  thereof  may 
fall  on  him.  (i)  And  in  case  of  his  refusal  or  neglect,  in  some 
cases,  it  may  be  advisable  to  file  such  bill  for  discovery;  and  it 
should  seem,  on  general  principles,  that  unless  the  answer  would 
take  the  case  out  of  the  Statute  of  Limitations,  (k)  or  would  sub- 
ject the  party  to  a  criminal  proceeding,  or  to  a  penalty  or  for- 
feiture, (/)  he  would  be  bound  to  answer,  notwithstandiag  he  might 
thereby  sustain  soxae  pecuniary  loss,  or  otherwise  prejudice  his 
private  interests;  (ira)  and  a  bill  even  for  the  discovery  of  usury 
or  other  illegality  is  sustainable  after  the  time  for  prosecuting 
for  any  penalty  has  expired  ;(n)  and  the  same  rule  prevails  at 
law  whenever  the  time  for  suing  for  a  penalty  has  expired,  (o) 

It  has  been  expressly  decided  that  a  landlord  may,  by  bill  for 
a  discovery,  compel  his  tenant  to  disclose  whether  he  has 
assigned  a  lease  to  an  assignee,  and  to  whom,  in  order  to  enable 
such  landlord  to  sue  the  latter ;  though  if  the  lease  should  con- 
tain any  clause  of  forfeiture  in  case  of  assignment,  it  would  be 
otherwise,  unless  the  forfeiture  be  expressly  waived;  (/;)  and 
such  a  bill  may  also  be  filed  against  the  original  lessee,  to  ascer- 


(A)  See  Moodeley  v.  Moretcn^  1  Mad. 
Cb.  R.  192  ;  1  Bro.  C.  C.  470;  2  Dick. 
34. 

(0  Ante^  vol.  i.  438,  9. 

(A)  Mae  Oregvr  v.  East  India  Com" 
peoKift  2  Simon's  Rep.  452.  In  that  case, 
unless  the  bill  charged  a  written  ac- 
knowledgment within  six  years,  it  would 
be  demnrrable.  Id.  ibid. 

(0  Fleming  v.  St.  Jokn,  2  Simon's  R. 
181. 

(m)  46  Geo.  3,  c.  37  ;  3  &  4  W.  4, 

VOL.  II. 


c.  42,  s.  26.  See  Cox  and  othert^  10 
East,  399.  See  the  cases  when  or  not 
a  defendant  is  bound  to  discover,  1 
Madd.  Ch.  Prac.  214,  />m/,  50,  51. 

in)  Talbot  v.  Smithy  1  Ridgw.  L.  &  L. 
360  ;  WilUam*  v.  Farrmgtan,  3  Bro.  C. 
C.  38  f  2  Cos,  202 ;  Chit.  Eq.  Dig.  664. 

(o)  Robert*  v.  jtUtUt,  Mood.  &  Malk. 
192. 

0^)  Tothill,  71;  1  Yes.  56;  1  Eq. 
Gas.  Abr.  77  ;  1  Mad.  Ch.  Pr.  203. 
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CHAP.  n.     tain  whether  an  old  lease  has  not  expired,  {q)  though  it  is  said 
BOTWMN,*''&c.  *^^*  ^  ^^  assignee  of  a  lease  is  a  purchaser^  he  might  demur  to 
such  a  bill  against  himself,  (r) 

Even  a  bill  lies  against  a  lessee  and  an  equitable  mortgagee 
by  deposit  of  a  lease^  to  compel  the  former  to  execute,  and  the 
latter  to  accept  an  assignment,  so  that  the  lessor  might  safely 
sue  him  at  law,  on  the  principle  qui  sentit  commodum  s&itire 
debet  et  (mus;{s)  though  this  would  in  general  be  unnecessary, 
if  such  equitable  mortgagee  has  taken  possession,  in  which  case 
he  would  be  estopped  from  insisting  that  he  is  not  assignee, 
unless  he  could  prove  that  in  truth  he  was  merely  an  under 
lessee,  (t) 

As  respects  the  right  to  obtain  a  discovery  of  parties  to  be 
made  defendants  in  an  action,  or  of  other  facts,  the  general  rule 
seems  to  be,  that  where  the  discovery  is  immaterial^  («)  or  where 
on  the  face  of  the  bill,  it  appears  there  can  be  no  remedy,  a  disco- 
very would  be  merely  impertinent,  and  would  not  be  enforced,  (ti) 
But  that  where  the  bill  avers  that  an  action  is  brought y  or  where 
the  necessary  effect  in  law  of  the  case  stated  by  the  bill,  ap- 
pears to  be,  that  the  plaintiff  has  a  right  to  bring  an  action,  {w) 
he  is  entitled  to  a  discovery  to  aid  that  action  so  alleged  to  be 
brought,  or  Which  he  appears  to  have  a  right  and  an  intention 
to  bring;  (x)  and  it  is  not  necessary  that  an  action  should  have 
been  brought  previous  to  a  bill  of  discovery,  in  support  of  an 
action,  (y)  though  it  was  in  one  case  said,  that  a  bill  of  dis- 
covery does  not  lie  to  create  evidence  for  a  future  cause.  (2) 
But  it  has  never  been  laid  down,  that  a  person  can  file  a  bill, 
not  venturing  to  state  who  are  the  persons  against  whom  the 
action  is  to  be  brought,  nor  stating  such  circumstances  as  may 
enable  the  Court  to  judge  upon  the  right  to  sue,  but  must  state 
the  circumstances,  and  aver  that  he  has  a  right  to  an  action 
against  certain  named  defendants  or  some  0/ thern.  (a)     Upon 
these  principles  a  demurrer  was  allowed  to  a  bill,  which  did  not 
allege  with  sufficient  certainty,  by  whom  the  duties  claimed  by 


(9)  Totbill,  69 ;  8  Vin.  Abr.  539 ; 
1  Madd.  Ch.  Pr.  203. 

(r)  8  Vin.  Abr.  550  ;  Fonbl.  Treat, 
on  £quity,  2  Vol.  488  ;  1  Madd.  Ch.  Pr. 
203,  ted  puere. 

(«)  Lucas  V,  Comerfordy  3  Bro.  C.  C. 
166 ;  1  Yes.  235,  8.  C.  ante,  1  Part, 
319,  320. 

(/)  Peake's  Law  ETidence,  tit.  Cove- 
nant. 

(tt)  Redesd.  Tr.  PI.  165,  6,  3d  edit, 
and  cases  there  mentioned ,  and  1  Madd. 
Ch.  Prac.  198. 


(v)  Sec  Rondeau  v.  Wyati,  3  Bro.  C.  C. 
154  ;  Finch.  36,  44  ;  Redesd.  Tr.  PI. 
15  ;  1  Mad.  Ch.  Pr.  198. 

(tf)  Afoodaiy  v.  Aforeton  and  East 
India  Company,  2  Dick.  34;  S.C.  1  Bro. 
C.  C.  468  ;  1  Mad.  Ch.  Pr.  198. 

(jr)  French  ▼.  Finch,  2  Ves.  294  ;  but 
see  note  {w) ,  mpra,  and  1  Mad.  Ch.  Pr. 
198,  9,  contra. 

(y)   Id.  ibid. 

(z)  Id.  ibid. 

{a)  Mayor  and  Citizens  of  London  y. 
Levy,  8  Vc8.  404. 


AND    COMMENCEMENT   OF   LITIGATION.  51 

the  city  of  London  under  letters  patent,  in  respect  of  which  a    CHAP.  II. 
discovery  was  prayed  in   aid   of  an  action  were  payable  ;(i)  brt!vben*'*&c. 

though,  if  the  bill  had  stated  that  by  reason  of  combination,  it 

was  so  managed  that  the  plaintiff  could  not  bring  an  action, 
and  therefore  there  ought  to  be  an  account  of  the  fees  in  a 
Court  of  Equity y  such  bill  might  have  been  sustained,  (c) 

Formerly,  in  cases  even  of  trespass  no  inconvenience  resulted 
to  the  pldntiff  from  his  unreasonably  including  too  many  per- 
sons as  joint  trespassers  in  an  action,  for  the  acquitted  defend- 
ants had  no  remedy  for  their  costs ;  and  thence  it  became  the 
practice  perhaps,  without  any  pretence  whatever,  to  proceed 
jointly  against  all  who  might  by  any  probability  have  been  pre- 
sent, and  even  so  as  thereby  unjustly  to  endeavour  to  exclude 
any  adverse  testimony.  But  this  injustice,  as  regarded  actions 
of  trespass,  was  in  a  degree  put  an  end  to  by  the  statute  8  &  9 
W.  3,  c.  11,  which  gives  acquitted  defendants  their  costs, 
unless  the  Judge  shall  certify  that  there  was  reasonable  ground 
for  joining  them  as  defendants,  (d)  But  as  this  act  extended 
only  to  actions  of  trespass,  and  it  had  become  a  practice  to  in- 
clude any  number  of  defendants  in  actions  of  trover,  or  on  the 
case,  and  in  replevin,  and  against  executors,  (e)  the  same  provision 
was  by  the  recent  Law  Amendment  Act  extended  to  all  personal 
actions.  (/)  Since  this  enactment  it  is  certainly  the  duty  of  an 
attorney  to  ascertain  who  are  the  precise  parties  whom  it  is 
at  least  reasonable  to  include  in  the  action. 

In  cases  of  contracts,  until  the  recent  act,  a  claimant  incurred 
the  risk  of  including  too  many  or  too  few  parties  as  defendants. 
In  general,  even  at  the  present  day,  if  he  in  his^rst  action  include 
too  many,  on  their  own  supposed  contract,  the  objection  will,  on 
the  trial,  be  ground  of  nonsuit,  and  entire  failure  in  that  ac- 
tion, {g)  If  on  the  other  hand  he  joined  too  few,  then  any  one  of 
the  defendants  actually  sued  might  plead,  in  abatement,  the  non- 
joinder of  an  omitted  party ;  and,  if  such  plea  were  true,  the 
plaintiff  was  compelled  to  begin  de  novo,  and  if  the  omitted  party 
were  out  of  the  realm,  the  plaintiff  must  have  proceeded  by  spe- 
cial original  and  outlaw  the  absent  party  (though  irregularly 

(&)  Id.  ibid  8  Ves.  39S.  entered  as  to  him  or  them,  or  upon  the 

(c)  Ibid.  8  Ves.  405  ;  1  Mad.  Ch.  Pr.  trial  of  such  acUon,  shaU  have  a  verdict 
199.  pass  for  him  or  them,  every  such  person 

(d)  8  &  9  W.  .3,  c.  1 1,  8. 1 . ;  see  cases  shall  have  judgment  for  and  recover  his 
Tidd.  9tb  edit.  986.  reasonable  costs,  unless  in  the  case  of  a 

(e)  3  &  4  W.  4,  c.  42,  s.  32 ;   see  trial  the  jud^e  before  whom  nuch  cause 
former  cases,  Tidd.  9th  edit.  986.  shall  be  tried  shall  certify  upon  the  re- 

(/)  Section  32,  enacts,  That  where      cord,  under  his  hand,  that  there  was  a 
screral  persons  shall  be  made  defendants       reasonable  cause  for  making  such  person 
in  any  personal  action,  and  any  one  or      a  defendant  in  such  action, 
more  of  them  shall  have  a  nolle  jtrouqui  {g)  1  East  Rep.  52. 
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CHAP.  11.  80,  {g)  before  he  could  proceed  with  effect  against  the  defend- 
BETWBBN,  &c.  ^^^  ^  England,  and  in  which  proceedings  to  outlawry  there 
was  considerable  risk  of  irregularity.  (A)  To  remedy  this  defect 
in  the  law,  a  most  important  new  provision  was  introduced  in 
the  recent  act  for  the  amendment  of  the  law,  which  in  effect 
puts  an  end  to  pleas  in  abatement  when  the  omitted  party  is 
out  of  the  kingdom^  by  requiring  a  party  pleading  nonjoinder  in 
abatement,  to  aver  in  the  plea  that  the  party  omitted  was,  and  is, 
resident  within  the  jurisdiction  of  the  Court;  and  to  state  and 
verify  in  his  affidavit,  the  place  of  residence  of  such  person  with 
convenient  certainty,  (t)  Since  this  act  no  plea  in  abatement 
for  nonjoinder  can  be  effectual  when  the  omitted  party  resides 
out  of  the  kingdom,  and  if  he  reside  here  and  the  plea  be  true, 
the  plaintiff  may  immediately  enter  a  cassetur  and  begin  de  novo 
agsdnst  all  the  proper  parties ;  and  in  such  second  action  he  is 
to  have  a  verdict  against  such  persons  as  he  shall  prove  to  be 
liable,  although  he  fail  as  to  the  rest,  {j) 


Thifdfy,  what  Thirdly,  it  will  next  be  the  duty  of  the  complainant's  attorney, 
ground  of  ac-  Well  to  asccrtfdn  the  precise  cause  of  action  being  the  right  and 
tobe  "*^  ^-^  injury,  whether  independent  of  contract  or  founded  on  contract, 
uioed.  The  particulars  of  these  may  be  ascertained  by  any  means  short 

of  the  breach  of  personal  confidence.  If  they  cannot  be  ob- 
tained by  civil  means  without  legal  measures,  then  a  bill  for 
a  discovery  may  in  most  cases  be  filed ;  as  to  compel  a  de- 
fendant to  admit  or  deny  whether  he  did  not  promise  marriage 
to  the  complsdnant,  and  so  as  to  enable  her  to  sustain  an  action 
for  the  breach;  {k)  or  whether  he  did  not  by  some  memorandum 
in  writing,  signed  by  him,  within  six  years,  effectually  take  the 
case  out  of  the  Statute  of  Limitations ;  (2)  so  a  bill  lies  for  the 
discovery  of  assets,  to  enable  the  plaintiff  to  bring  an  action  at 
law  against  an  executor  or  administrator ;  though  in  this  case^ 
the  bill  must  charge,  that  assets  or  goods  of  the  testator  have 
come  to  his  handsj  (m)  or  the  creditor  or  legatee,  or  next  of  kin, 
may  cite  and  compel  such  personal  representatives  to  exhibit  a 


{g)  Bryan    ▼.     Wagttaf^   5  Bar.  & 
Ores.  314. 

(A)  Tidd.  9th  edit.  128. 

rO  3  &  4  W.  4,  c.  42,  s.  6,  enacts, 
*'That  no  plea  in  abatement  for  the  non- 
"  joinder  of  any  person  as  a  co-defend- 
**  ant  shall  be  allowed  in  any  Court  of 
"  Common  Law^  unless  it  shall  be  stated 
*'  in  such  plea  that  such  person  is  resi- 
"  dent  within  the  jurisdiction  of  the 
**  Court,  and  unless  the  place  of  resi- 
"  dence  of  such  person  shall  be  stated 
"  with  convenient  certainty  in  an  affi- 
"  davit  verifying  such  plea."    And  sec- 


tion 9,  enacts,  '*  That  to  any  plea  ia 
"  abatement  in  any  Court  of  Law,  of  the 
**  nonjoinder  of  another  person,  the 
*<  plaintiiF  may  reply  that  such  person 
*<  has  been  discharged  by  bankruptcy  and 
*<  certificate,  or  under  an  act  for  the 
'*  Relief  of  Insolvent  Debtors.** 

(j)  3  &  4  W.  4,  c.  42,  s.  10. 

(A)  Forrest's  Rep.  42. 

(/)  rbcAv.  IFtfeoci,5Mad.Rep.331; 
MtK  Oregw,  y.  Eatt  India  CoH^tany,  2 
Simons,  R.  454. 

(m)  1  Ch.  Cas.  226  ^  1  Madd.  Ch.  Pr. 
207. 


AND   COMMBNCBMBNT  OF   LITIGATION.  53 

declaration^  or  inventory,  or  account  of  assets  and  expenditure,     CHAP.  ii. 
in  the  Ecclesiastical  Court;  (n)  and  in  cases  within  its  proper  ^^"'^^^^^''^l, 

jurisdiction,  that  Court  has  power  to  compel  a  discovery  as  well 

as  a  Court  of  Equity,  (o) 

It  is  said,  however,  that  a  bill  does  not  lie  in  equity  to  dis- 
cover whether  a  particular  person  exists,  or  where  he  is,  so  as 
to  enable  the  plaintiff  to  make  him  a  party  to  a  bill ;  but  the 
authorities  do  not  agree  upon  that  point,  (p) 

The  statute  6  Ann,  c.  18,  enables  persons  having  an  estate  in 
remainder,  reversion,  or  expectancy,  after  the  death  of  any 
person,  upon  affidavit  of  his  belief  of  the  death  of  such  person 
and  the  concealment  thereof,  once  a  year  to  move  the  Lord 
Chancellor  for  his  order  to  produce  such  person  or  persons,  not 
exceeding  two;  and  if  the  production  be  refused,  and  no  suffi- 
cient evidence  of  the  continuance  of  the  life  be  established  by 
affidavit,  the  person  so  concealed  is  to  be  taken  to  be  dead,  and 
the  person  entitled  in  remainder,  &c.  may  enter  upon  the 
estate,  (q)  A  personal  annuity  payable  during  the  lives  of  seve- 
ral named  persons,  would  not  be  within  this  act ;  and  therefore  it 
would  be  well  for  a  grantor  of  an  annuity  to  stipulate  in  the 
deed  for  the  production,  from  time  to  time,  of  sufficient  evidence 
of  the  continuance  of  the  lives,  in  order  to  avoid  the  necessity 
for  filing  a  bill  of  discovery ;  and  which,  it  is  apprehended,  he 
might  effectually  do.  (r) 

We  have  suggested  the  expediency  of  ascertaining  the  evi-  Fourthfy,  what 
deuce  in  the  first  instance,  before  even  giving  any  intimation  to  J^a  howlriT' 
the  opponent  of  intended  litigation  {s) ;  and  we  have  seen,  that  to  beascer- 
it  is  the  duty  of  an  attorney  to  ascertain,  at  least,  that  there  ^^^ 
will  be  sufficient  evidence  to  sustain  the  proceeding  before  he 
commences  it ;  {t)  and,  if  he  should  proceed  to  trial  without 
seeming  adequate  evidence,  and  the  plaintiff  be  nonsuited,  he 
would  be  liable  to  an  action  for  such  negligence,  (u)      Too  fre- 
quently proceedings  are  commenced  merely  upon  the  client's 
statement;  but  the  safest  course  is,  in  the  first  instance,  to  exa- 
mine, at  least,  the  principal  witnessy  so  as  to  ascertain  that 
probably  the  client  may  safely  proceed,  especially  as  the  evi- 
dence may  affect  even  the  form  of  action^  or  the  pleadings ;  or 
at  least,  the  attorney  should  secure  proof  that  he  has  suggested 

(«)  Anie^  1  Vol.  517,  tit  Executors.  {q)  6  Ann,  c  18,  m.  1,  2,  3,  and  4 ; 

(o)  Dun  V.  Cole*,  1  Atk.  289,   and  see  f^mceiK  y. /amond^^,  1  P.  Woib.  524 ; 

other  ca«»,  1  Mad.  Ch.  Pr.  208.  2Mad.  Ch.  Pr.  716. 

(p)  Chancey  r.  TaAourdm,2  Atk.393,  (r)  Semble,  I  Madd.  Ch.  Pr.  206. 

SfT''/  J^^L  "^^  ^   ^™-   ^^»    "^  W  -^*>  Vol.  I.  p.  440  and  510. 

Redcjd.  Tr.  H.  227,  contra,  cited  1  Mad.  (0  ^m,,  21,  2. 

Ch.  Pr.  209.  („)  4  Bar.  &  Aid.  202. 
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CHAP.  II.    to  his  client  the  expediency  of  an  immediate  examination  of 
BETWEEN,  &c.  *^^  evidence,  and  that  such  client  has,  to  avoid  expense,  or  on 

^  some  other  account,  expressly  dispensed  with  it.     If  the  evi- 

dence be  in  any  respect  doubtful,  then  after  a  proper  written 
application  to  the  defendant,  a  Inll  for  a  discovery  may  be 
filed  against  him ;  or  if  the  death  of  one  or  more  material  wit- 
nesses should  be  apprehended,  we  have  seen  some  instances 
when  it  may  be  proper  to  file  a  bill  to  perpetuate  the  testi- 
mony, {v)  We  have  seen,  that  it  rarely  occurs  that  an  answer 
to  a  bill  will  contain  so  unqualified  an  admission  as  to  enable  a 
plaintiff  to  use  it  in  proof  of  his  case  at  law ;  but  still  there  are 
cases  in  which  it  will  be  expedient  to  endeavour  to  obtain  some 
admission  by  the  defendant,  {tv) 


Fifthijf,  bills  Fifthly y  the  full  consideration  of  bills  for  discovery  more  pro- 
and  costs  there-  perly  belongs  to  ihe  fourth  part,  relating  to  Suits  in  Equity;  (x) 
®^'  but  we  will,  nevertheless,  here  notice  the  principal  points  in 

connection  with  proceedings  at  law.  Upon  a  bill,  praying  no- 
thing but  a  discovery  (and  not  also  relief),  it  has  been  held, 
that  the  plaintiff^  shall  not  have  his  costs,  and  even  that  the 
defendant  is  entitled  to  his  costSy  and  those  even  as  between 
attorney  and  client,  {y)  It  is  presumed  that  this  rule  has  pre- 
vailed upon  the  supposed  principle,  that  it  was  originally  the 
plaintiff* s  own  fault  not  to  secure  evidence,  and  that,  therefore, 
he  ought  to  pay  the  costs  of  any  trouble  he  may  afterwards 
occasion  the  defendant  by  requiring  him  to  communicate  such 
evidence.  Where  there  was  no  privity  between  the  parties, 
that  reason  may,  perhaps,  be  just ;  but  certainly  not  so  where 
there  has  been  any  privity,  and  an  implied  duty  or  contract  at 
all  reasonable  times  to  disclose  the  requisite  information,  as  in 
the  case  of  agents,  (z)  Mr.  J.  Buller  thought,  the  rule  thus 
laid  down  was  too  general ;  and  was  of  opinion  that  if  the  pldn- 
tiff  is  entitled  to  the  discovery,  and  goes  first  to  the  defendant 
to  ask  for  the  accounts  to  which  he  has  in  justice  a  right,  espe- 
cially if  he  goes  in  such  a  civil  manner  as  men  ought  to  observe 


»  Ante,  I  Vol.  733  ;  2  Madd.Ch.  Pr. 
250,  1  ;  but  note  that  the  suit  at  law 
must  have  been  previmisiy  commenced, 
to  sustain  a  biU  to  perpetuate ;  id.  ibid, ; 
so  that,  in  strictness,  this  suggestion 
should  be  introduced  in  a  subsequent 
chapter. 

(tv)  Ante,  I  Vol.  440. 

(x)  See  in  general  1  Madd.  Ch.  Pr. 
196  to  218  ;  and  Chitty's  Bq.  Dig.  tit. 
Pleading,  Answer  3,  4,  5,  page  756  to 
764,  and  778  to  780  ;  id.  88*^ ;  and  id. 
title  Practice,  Costs,  p.  921;. 


(y)  SimmondsY.  Lord  Ki7maird,A  Ves. 
476 ;  Cartwright  r.  Naloly,  1  Vcs.  j. 
293;  Noble  V.  Garland,  1  Madd.  Rep. 
344  ;  Hewart  v.  SempU^  b  Ves.  86  ; 
Retlcs.  Tr.  PI.  164. 

{z)  Semble ;  When  a  defendant  has 
previously  covenanted  to  discover,  and  to 
answer  any  bill,  of  discovery,  he  is  com- 
pellable to  discover,  although  it  might 
endanger  his  pecuniary  or  other  inte- 
rests ;  1  Strange,  168  ;  and  1  Madd.  Ch. 
Pr.  215,  note  (m). 
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in  asking  for  their  rights ;   then  if  the  defendant  refuse^  and     CHAP.  II. 
the  plaintiff  is  thereby  compelled  to  file  a  bill  for  a  discovery,  bbwebn   &c. 

he  (the  defendant)  ought  not  to  have  his  costs;  though  when  a ' 

bill  is  precipitately  filed,  it  may  be  just  that  the  plaintiff  should 
pay  them,  (a)  In  a  case  at  law,  the  counsel  complained  of  the 
hardship  of  a  plaintiff  in  equity  being  obliged  to  pay  the  costs 
of  a  discovery;  upon  which  Lord  Kenyon  observed,  that  he 
bad  once  heard  Lord  Mansfield  say,  he  thought  in  such  a  case, 
the  court  of  law  ought  to  allow  the  costs  paid  by  the  plaintiff 
to  the  defendant  in  equity  as  costs  at  law;  and  that  he  was 
struck  with  the  propriety  of  the  observation,  and  thought  it 
would  be  a  good  rule  to  be  observed,  (b) 


Sixthly,  it  is  essential,  when  the  claim  of  a  client  is  founded  on  sixthly,  de- 
some  written  security ,  to  ascertain  first  whether  it  is  sufficient  in  ^^rityjn^ 
its  terms ;  and,  secondly,  whether  it  is  properly  stamped;  for  if  it  of  one  defec- 
has  been  framed  contrary  to  the  understanding  of  the  parties,  as  a 
joint  security,  when  one  joint  and  several  was  intended,  or  other- 
wise, it  will  be  necessary,  before  any  proceedings  at  law  thereon, 
which  might  be  considered  an  adoption  of  the  security,  to  make 
a  formal  application  to  the  other  party  for  a  correct  contract, 
signed  by  him  and  all  the  other  parties ;  and  if  refused,  then  a 
bill  to  enforce  the  delivery  may  be  necessary;  (c)   and  where 
there  was  an  express  agreement  to  give  a  valid  note,  and  the 
party  gave  one  on  an  improper  stamp,  a  court  of  equity  would 
enforce  the  delivery  of  a  valid  note,(d)  though  it  has  been  sup- 
posed that  in  general  a  court  of  equity  cannot  relieve  against 
a  defect  in  the  stamp,  as  the  parties  acted  illegally  in  accepting 
a  security  not  properly  stamped,  (e)   If  there  were  a  valid  agree- 
ment sufficient  at  law,  then  indeed  the  party,  after  requiring  the 
delivery  of  a  proper  security,  might  sue  at  law  separately  for  not 
giving  it,  and  thereby  avoid  the  necessity  for  any  proceeding  in 
equity.     In  one  case,  under  particular  circumstances,  where  it 
was  the  duty  of  the  defetidant  to  have  got  an  agreement  stamped 
within  twenty-one  days,  but  he  neglected  to  do  so,  in  conse- 


{a)  Weymouth  v.  Boyer^  1  Ves.  j.  4 1 6  ; 
and  1  Madd.  Cb.  Pr.  217,  note  (y), 
wliere  that  author  states  he  had  heard 
Lord  Eldon  approve  that  doctrine  ;  and 
why  ought  not  uplainiiff'to  receive  costs 
where  a  defendant  has  unnecessarily 
compelled  him  to  file  a  bill,  the  same  as 
in  case  of  an  interpleader  bill ;  1  Madd. 
Ch.  Pr.  181 ;  ^Idridge  y.  Mesuer,  6  Ves. 
419.  If  even  a  trustee  refuse  to  join 
in  a  conveyance,  he  may  be  decreed  to 
pay  all  the  coste  of  a  bill  for  specific 
performance  thereby  rendered  neces- 
sary ;  Jones  v.  LewiSy  1  Cox,  199 ;  2 


Madd.  Ch.  Pr.  552. 

(6)  Grant  v.  Jackaon,  Peake  Rep.  203  ; 
but  without  a  contract  express  or  im- 
plied, to  communicate  the  matter  dis- 
covered, and  a  special  count  for  not 
making  the  communication,  and  stating 
the  consequent  necessity  to  file  the  bill 
and  incur  the  costs,  the  latter  could  not 
be  recovered  at  law. 

(e)  Ante,  1  Vol.  710,  711,  859,  860  ; 
Rawstone  v.  Parr,  3  Russ.  424,  529; 
Crosby  V.  Mitldlettm,  Prec.  Chan.  309. 

{d)  Aylett  V.  Bemett,  \  Anstr.  45. 

(c)  Ante,  710. 
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CHAP.  ir.     quence  of  which  omission  the  plaintiff  was  obliged  to  pay  the 
Bvrwm^^&Lc.  ^^*y  and  5/.  penalty,  the  Judge  permitted  the  plaintiff  to  recover 

the  amount  as  damages.  (/)     In  general,  when  an  instrument 

(excepting  a  bill  of  exchange,  promissory  note,  or  receipt)  has 
not  been  duly  stamped,  it  suffices  to  get  the  proper  duty  im- 
pressed at  any  tune  before  the  trial  st  law  or  in  eqxaty;{g) 
and  it  will  be  better  to  delay  that  expense  until  it  has  become 
absolutely  necessary,  as  it  may,  perhaps,  be  prevented  by  com- 
promise or  by  admission  of  a  copy  of  the  document  to  be  read 
in  evidence,  or  sometimes  by  a  Judge's  order,  (h) 


mand. 


Sevmtkfy,  pro-  As  attomies  and  solicitors  should  never  allow  themselves  to 
n^'8  wridnff'a  ^  Contaminated  by  the  angry  feelings  of  iheir  clients,  or  their 
^«"erto  the  in-  quarrels  inter  se,  so  it  is  essential  that  they  should  conduct  all 
ant  before  any  Stages  of  the  suit  with  all  possible  courtesy  towards  the  oppo- 
proceeding,     nent,  and  write  a  civil  letter  to  him  in  sufficient  time  before  any 

and  of  making  '      ^  ^ 

a  proper  de-  proceedings  be  commenced,  so  as  to  enable  him  to  prevent  ex- 
pense ;  unless,  indeed,  it  be  expected  that  he  wiU  abscond  to 
avoid  arrest,  or  keep  out  of  the  way  to  avoid  the  service  of 
process,  in  which  cases  only  the  omisdonof  a  previous  letter 
can  be  excused.  The  omission  of  such  a  letter  generally  ex* 
cites  angry  feelings  towards  the  attorney  as  well  as  the  plaintiff, 
and  induces  the  party  afterwards  to  take  advantage  of  any 
trifling  error,  which  he  would  otherwise  be  ashamed  of  even 
noticing.  Formerly,  on  taxing  costs,  no  charge  for  such  a  letter 
was  allowed  to  an  attorney  for  the  plaintiff  against  the  de- 
fendant; but  the  propriety  of  encouraging  this  preliminary  step 

Tenna  of  aacli  has  of  late  induced  a  contrary  practice,  (t)  The  letter  need 
only  state,  ^'  that  the  attorney  has  been  instructed  by  A.  B.  to 
**  commence  proceedings  against  the  party  for  £■  [or  what- 
^^  ever  may  be  the  subject  of  the  intended  suit],  and  that  unless 
^'  the  same  is  paid  before  a  named  day  (allowing  sufficient  time 
'^  to  raise  the  money),  the  expense  of  proceedings  will  be  in- 
**  curred  without  farther  notice.*'     If  the  pliuntiff's  claim  would 


letter. 


(/)  Esp.  Rep.  But  that  deciaion 
mnat  not  be  brought  into  precedent—* 
See  case  of  a  motion  against  an  attorney 
on  account  of  an  insufficient  stamp. 
2  Smith.  Rep.  155,  6. 

(j()  Chitty*s  Stamp  Acts  ;  where  see 
the  excepted  cases,  and  MiddUton.  y. 
Briscoe,  i  i  Yes.  395. 

(A)  SembU,  under  3  &  4  W.  4,  c.  42, 
8.  15. 

[i)  On  a  trial  before  Sir  J.  Mansfield, 
of  an  acdon  between  an  attorney  and 
his  client,  an  arbitration  was  proposed, 
but  in  consequence  of  some  previous 
high  words  upon'  the  subject  of  such  a 


letter  having  been  written  by  such  at- 
torney without  authority  from  his  client, 
and  his  therefore  refusing  to  pay  it,  the 
attorney  refused  to  refer  the  cause,  un- 
less the  charge  of  3t.  6dL  for  writing  such 
letter  was  at  all  events  paid ;  and  the 
cause  being  in  consequence  about  to 
proceed,  Sir  J.  Mansfield  declared  that 
he  thought  the  charge  legal  and  reason- 
able, and  ought  to  be  paid,  and  actually 
paid  the  %s,  6d,  in  Court  out  of  his  own 
pocket,  in  order  that  the  cause  might 
be  so  setUed ;  but  which  the  attorney  im- 
mediately afterwards  very  properly  re- 
turned to  the  judge's  clerk. 
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CHAP.  II. 

PROCBBDINGS 


by  a  proper  demand  under  the  recent  Act  3  &  4  Wm.  4,  c.  4,  s. 

28,  entitle  the  plaintiff  to  interest y  then,  in  addition  to  the  usual  ,^twIm 'X. 

language  of  the  attorney's  letter,  a  demand  of  interest,  in  the ■ 

subscribed  form,  should  be  added.  {J)  At  law  it  is  not  material 
that  the  demand  should  be  of  the  precise  sum ;  for  if  the 
plaintiff  demand  too  much,  the  defendant  must,  nevertiieless, 
tender  or  pay  into  Court  a  sum  to  cover  what  is  really  due,  and 
pay  costs  to  the  time  of  such  payment ;  but  in  equity ,  it  is  im- 
portant that  the  demand,  or  at  least  the  suit,  be  not  for  too 
large  a  sum ;  for  if  the  claim,  as  in  a  tithe  suit,  be  larger  than 
the  plaintiff  can  support,  the  Court  will  give  costs  against  him 
for  the  excess,  up  to  the  time  of  his  giving  notice  of  abandoning 
any  part  of  tiie  excessive  demand  made  by  the  bill,  {k) 

We  have  in  a  preceding  page  observed  upon  the  propriety  Eigkiiy,  of 
and  mode  of  asking  for  or  proposing  an  apology.  (/)  Many  ^^^^^l^ 
causes  of  action  and  claims  may  vsith  propriety  be  brought  for-  a  oompromiae 
ward  principally,  if  not  entirely,  with  a  view  to  clear  up  cha- 
racter, (/)  or  obtain  explanation,  or  prevent  the  repetition  of 
affront  or  small  injury ;  and  no  sensible  party  would  willingly 
continue  a  suit  which  may  rather  amuse  the  public  than  obtain 
any  substantial  compensation.  Hence  it  is  the  pecuUar  duty 
of  an  attorney  in  such  cases  to  afford  opportunities  for  apology, 
though  it  might  be  injudicious  absolutely  to  ask  it  at  the  risk  of 
contemptuous  rejection.  On  the  other  hand,  no  gentieman  or 
liberal  minded  man  ought  to  require  too  humiliating  an  apo- 
logy, which  would  reduce  even  the  value  and  utility  of  the  ex- 
planation ;  and  if  rejected  on  that  ground,  the  very  circumstance 
of  the  parties  having  insisted  upon  it,  would  probably  reduce 
the  damages  to  the  smallest  coin.  (m). 


{J)  And  i  do  further,  for  and  on  be- 
half of  the  said  ^.  if.,  and  by  his  direc- 
tions and  witbont  prejudice  to  any  prior 
demand  or  right  to  recover  any  antece- 
dent interest,  hereby  according  to  the 
recent  statute  in  that  behalf,  give  you 
notice  that  the  said  ji,  B.  doth  and  will 
claim  interest  on  the  said  debt  and  sum 
oi  ■  L  from  the  date  of  this  demand, 

and  until  the  term  and  time  of  actual 
payment  of  the  said  debt;  and  I  do 
hereby,  as  such  attorney  as  aforesaid, 
demand  and  require  of  you  to  pay  such 
interest  accordingly.  bated,&c. 
Yours,  &c. 
£.  K,  attorney  for  the  plaintiff. 

To  Mr. . 

(A)  WboUfy  y.  BrownMU,  13  Price, 
500;  1  M*Clel.3t7,  S.  C. 

(/)  y^w/r,  1  Vol.  562,  3. 

(»}  In  a  recent  case,  a  collector  of 


poor  rates  had  by  mistake  levied  for  Form  of  a  writ- 
rates  which  had  already  been  paid ;  and  ten  demand  of 
he  wrote  a  letter  explaining  the  circum-  interest  pur-  * 
stances,  and  regretting  the  mistake,  of-  snant  to  3  &  4 
fering    compensation,  and    concluding  W.  4.  c.  42.  s. 
as  follows,  and  which  letter  materially  28,  to  be  added 
influenced  the  judge  and  jury  in  his  in  the  attor- 
favor,  and    against  the  plaintiff,  who  ney's  letter, 
had  taken  no  notice  of  such  letter.  demanding 

*'  I  can  only  repeat  that  1  am  ez-  payment  of  a 
"  ceedingly  sorry  for  any  trouble  or  debt. 
"  inconvenience  the  error  may  have  put 
**  you  to ;  we  are  none  of  us  infallible ;  jgy^g  ^f  ^ 
*'  and  as  there  was  nothing  personal  in-  ^^pqIq^ 
"  tended  on  my  part,  I  trust  you  will  see    *^   **' ' 
"  the  propriety  of  not  making  it  so  on 
'*  yours,  as  I  took  the  earliest  oppor- 
*<  tunity  I  could  of  rectifying  it.    1  am, 
"  Sir,  your  obedient  servant,  C.  I>." 

"  To  Mr.  ^.  B," 
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CHAP.  II.  As  to  compromiseSy  they  may  be  made  and  invited  by  the 
b^^Ikn'T.  attomies  on  each  side ;  and  if  made  either  impliedly,  and  stiU 
"7 : more  if  expressly,  without  prejudice,  they  cannot  be  taken  ad- 

Compromues.  ^.    .     •        ii.       'Ji  .^      ix/     i_  i         .       ^ 

vantage  of  mjunously  by  either  party.  We  have  seen  how  oona 
^de  and  fairly  conducted  must  be  all  negociations  for  a  compro* 
mise.  (n)  The  offer  of  a  compromise  should  be  liberal,  fair, 
and  adequate  to  the  circumstances,  and  not  so  exceedingly 
trifling  or  concerted  as  to  excite  contempt ;  and  therefore,  in 
equity,  where  costs  are  in  general  discretionary,  a  defendant 
having  endeavoured  to  get  the  plaintiffs  to  come  to  an  agree- 
ment with  him  to  take  a  very  small  sum  of  money  in  satisfac- 
tion of  all  his  interest  in  an  estate,  the  Court,  principally  on 
account  of  such  offer,  made  him  pay  the  costs  of  the  suit,  (o) 

On  the  other  hand,  there  is  a  rule  in  equity  important  as 
regards  the  refusal  of  an  offer  of  accommodation,  namely,  that 
if  a  plaintiff  should  be  absurd  enough  to  refuse  a  fair  offer  of 
accommodation,  and  obstinately  persist  in  his  suit,  it  is  -consi- 
dered as  an  aggravation,  and  the  bill  if  dismissed  will  be  so 
with  costs,  although  it  might  have  been  otherwise  if  no  such 
accommodation  had  been  offered  or  rejected,  (p) 

We  have  seen  when  or  not  a  claim  connected  with  a  criminal 
charge  may  be  compromised,  (q)  It  has  been  lately  decided, 
that  a  promissory  note  given  by  a  defendant  in  prison  after 
conviction  for  a  misdemeanour,  and  before  sentence,  in  pur- 
suance of  a  recommendation  of  the  Court  to  compromise,  is 
valid,  although  the  Court  was  not  apprised  of  the  terms  of  the 
compromise,  and  although  the  costs  of  the  prosecution  were  in- 
cluded in  the  note,  (r) 

As  regards  compromises  where  there  are  several  claimants 
and  opponents,  it  is,  at  least  at  law,  considered  that  all  must 
concur,  or  the  suit  must  proceed.  But  a  different  doctrine  was 
recently,  at  least,  established  in  equity  in  one  case,  where  cer- 
tain parties  to  a  suit  beneficially  interested  in  the  subject  matter 
desired  to  compromise  it,  but  other  parties  in  the  same  interest, 
not  insane,  nor  under  age,  objected ;  and  the  Vice-Chancellor, 
after  referring  it  to  one  of  the  Masters,  and  receiving  his  report 
that  the  compromise  was  prudent  and  expedient,  confirmed  the 
compromise  by  his  order,  and  the  Chancellor  on  appeal  refused  to 


I 


(n)  Ante,  23, 4.  Ch.  Pr.  549. 
(o)  Avery    v.    Otbome,    Burr.    349 ;  (9)  Ante,  I  Vol.  17. 

2Chit.  Eq.  Dig.  911.  (r)  KirA  v.  Strickwood,    1    Ner.    & 

iy)  Jiig  y.  Grubb,  2  Atk.  48  \  2  Mad.  Man.  275. 
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disturb  such  order.  ($)     So  when  shipowners  (t)  or  partners  (i<)     CHAP.  ii. 
disagree,   a  court  of  equity  can  effect   any  just  arrangement  ^^^^^^^^^^ 

assented  to  by  the  majority.      Indeed,  the  majority  of  partners  — 

or  tenants  in  common  may,  in  general,  effect  any  just  arrange- 
ment at  law. 

Perhaps  no  circumstance  is  of  more  frequent  occurrence,  than  Nuukgy^  pro- 
the  defendant's  requesting  time  on  his  giving  security,  and  which  ^f^^f^^^^* 
may  be  either  real  or  personal,  or  collateral.     Here  the  attorney  n/y  to  be  re- 
for  the  plaintiff  is  bound  immediately  to  communicate  the  offer  Jepted.^'*^" 
to  his  client,  and  suggest  the  expediency  of  due  inquiry  into  the 
sufficiency  of  the  security,  as  well  in  fact  as  in  law ;  and  if  such 
inquiry  would  be  attended  with  any  expense,  should  require  an 
express    written    agreement  from   the  defendant  to  pay  the 
same,  {v)     If  a  part  payment  from  one  of  several  debtors  be 
proposed,  upon  his  being  released,  such  terms  may  be  safely 
accepted,  provided  there  be  no  instrument  executed  that  would 
operate  as  a  release  to  the  other  debtors,  nor  prejudice  the  claim 
on  a  party  who  is  substantially  only  a  surety ;  the  former  may 
be  effected  by  a  short  deed  reciting  the  part  payment,  and  the 
plaintiffs  covenanting  not  to  sue  the  party  paying,  except  for 
conformity,  (w)     If  indulgence  or  time  is  to  be  given  to  a  prin-    ' 
cipal  debtor,  care  must  be  observed  to  obtain  the  express  signed 
engagement  of  every  surety,  that  the  giving  such  indulgence 
shall  not  prejudice  the  claim  upon  him  at  the  enlarged  time ;   or  ' 

in  case  of  his  death,  even  in  the  mean  time.  If  the  collateral 
security  of  a  third  person  is  to  be  taken,  then  care  must  be  ob- 
served that  it  be  either  framed  expressing  the  consideration,  and 
otherwise  so  as  to  avoid  any  objection  under  the  statute  against 
frauds ;  (or)  or  that  it  be  by  a  legal  biU  of  exchange,  (y)  or,  which 
would  be  safer,  by  express  covenant  imder  seal,  (z)  In  all  cases 
where  there  are  to  be  several  contracting  parties,  care  should  be 
observed  that  the  covenants  be  several  as  well  as  joint,  so  as  to 
secure  a  remedy  at  law  against  the  assets  of  any  party  who  may 
die,  (a)  and  even  to  require  a  stipulation  that  suits  may  be 
brought  against  all  jointly,  or  each  separately ;   or  even  against 


(s)  Brazier  ▼.    Hudtan,  Sittings  in  settled  by  Mr.  Preston,  and  by  the  au- 

Lincoln's  Inn,  20th  August,   1833,  re-  thor,  4  Chitty's  Commercial  Law,  356. 

ported  in  the  Legal  Observer  of  28  Sept.  (x)  29  Car.  2,  c.  3,  s.  4,  ante  1  Vol. 

1«3{,  page  409.  126,  7. 

(0  Anicy  1  Vol.  717,  8.  (y)  Ridaut  y.  Bristow,  1  Tyr.  R.  84  | 

(«)   Ibid.  B50,  1.  1  Cromp.  &  J.  231.  S.  C. 

(v)  See  the  reason,  equally  here  ap-  (z)  Ante,  1  Vol.  823. 

plicable,  antCy  I  Vol.  300,  1.  (a)  Ante^   I  Vol.  121 ;   RawUme  ▼. 

(w)  See  Dean  v.  NewhaU,  8  Term  Parr,  3  Russ.  R.  424. 
Rep.  168 ;  and  see  the  form  of  the  deed 
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CHAP.  11.     any  two  or  more,  where  the  parties  are  nnmerous.  {b)    If  a  depo* 
Byi^RBN,"**.  ®^^  of  goods  is  to  be  made  by  way  of  mortgage  or  limy  care  should 

be  observed  to  stipulate  for  a  power  of  sale,  (c) 

In  the  next  place^  if  a  warrant  of  attorney  or  cognovit  be  of- 
fered, reference  must  be  had  to  the  provisions  in  the  Bankrupt  {d) 
and  Insolvent  Acts,  (e)  which  in  certain  cases  defeat  the  benefit 
of  those  securities,  especially  the  former. 

In  case  of  general  insolvency ,  or  inability  to  pay  all  debts  in 
full,  or  at  all  promptly,  at  the  appointed  times,  to  avoid  a  fiat  in 
bankruptcy,  deeds  of  inspection  or  of  compositioHy  or  letters  of 
license,  are  frequently  proposed  and  accepted.  These  are  ar- 
rangements requiring  a  distinct  consideration.  (/)  We  shall 
here  merely  observe,  that  in  order  effectually  to  protect  the  pro- 
perty assigned  tp  trustees  and  creditors,  the  signatures  of  one  or 
more  of  the  creditors  should  be  immediately  obtained,  (g)  The 
statement  of  the  whole  of  the  official  duties  of  a  solicitor  on  these 
occasions,  would  be  in  effect  a  repetition  of  all  the  steps  to  be 
taken,  considered  in  the  previous  volume. 


Tenihi^y  of  no-  If  the  wrong-doer  should  neglect  to  pay,  or  make  satisfaction, 
**?d**°^d7'  P^^"^^^**^*  *o  the  attorney's  request,  then  before  the  commence- 
on  part  of  ment  of  any  proceedings,  it  will  be  essential  to  consider  whether 
femt  dewrip-*  ^^  ^  necessary  or  advisable  to  serve  upon  him  any/orwio/  written 
tions.  demand,  whether  of  goods,  (A)  or  of  an  account,  (£)  or  of  perform^ 

ance,  (j)  or  the  production  of  a  supposed  justice's  warrant  and 
copy  thereof,  or  other  authority,  under  color  of  which  the  wrong- 
doer may  have  acted.    If  the  slightest  doubt  should  exist  upon 
the  necessity  for  either  of  those  measures,  or  of  the  evidence  of 
their  having  been  adopted,  each  should  be  repeated,  and  this 
even  in  the  presence  of  two  witnesses,  to  avoid  the  risk  of  the 
death  of  one.    One  further  caution  is  here  also  to  be  observed. 
Precaution  in    viz,,  to  keep  duplicates  of  all  notices  and  proceedings,  so  that 
natice^liup^  each  part  be  a  duplicate  of  the  other,  and  in  effect  an  original ; 
neral.  and  also  to  avoid  the  multiplication  of  witnesses,  so  that  the  same 

witness  who  has  written  the  original,  or  the  duplicate,  or  copy, 
and  examined  the  same,  shall  himself  deliver  it  to  the  party  to 


fb)  Scmble,  the  latter  stipulation 
woiild  enable  a  plaintiff  to  sue  accord- 
ingly- 

(c>  Ante,  I  Vol.  491,  2. 

Id)  6  G.  4,  c.  16,  8.  108;  1  W.  4, 
Ses8.  1 ,  o.  7,  8. 7 1  Godson  v.  Sanctuary , 
I  Nev.  &  Man.  52. 

(e)  7  G.  4,  c.  57,  s.  32;  Sharpe  v. 
Thanuu,  6  Bing.  4X6 ;  Herbert  v.  Wilcox^ 
id.  203  ;  Oodton,  v.  Sanctuary ^  1  Nev.  & 
Man.  52;   Wray  v.  Egremont,  4  Bar.  & 


Adol.  122. 

(/)  See  Montague  on  Composition ; 
and  fiilly,  3  Chitty's  Commercial  Law, 
687  to  721  ;  Chitty  on  Bills,  SUi  ed.  96, 
7,  8,  606,  803. 

(g)  Small  T.  Afarwood,  9  Bar.  &  Crea. 
,300  ;  Crewe  v.Dicken^  4  Ves.  j.  97,  ante, 
1  Vol.  303. 

(A)  j4nte,  1  Vol.  566,  497,  496. 

(i)  j^nte,  1  Vol.  497. 

(J)  1  Vol.  496,  498. 
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whom  it  18  addressed^  or  himself  put  the  same  in  the  proper  post     CH AP.  ir. 

PROCEEDING 
BBTWBBN.    Ac. 


ofBce^  vrithout  any  intervening  third  person.  (/)  proceedings 


Whenever  a  party  has  committed  a  trespass,  or  other  injury  Eieoentkfy,  de- 
«  in  obedience  to  "  (that  is,  strictfy  according  to  the  directions  SJlid  co^yTf 
of  a  justice^s  warrant,  and  not  exceeding  what  was  thereby  justice's  war- 
expressly  or -impliedly  directed  to  be  done),  it  becomes  neces-  ™" 
sary  to  dememd  a  perusal  of  the  warranty  and  of  a  copy  thereof; 
and  if  the  request  should  be  complied  with  within  six  days,  then 
if  it  shoidd  appear  that  the  officer  acted  strictly  according  to  the 
justice's  authority,  he  is  protected  in  such  his  obedience,  and 
he  must  not  be  sued ;  and,  in  that  case,  if  the  magistrate  acted 
illegally  in  issuing  such  warrant,  he  should  be  served  with  a 
calendar  month's  notice  of  action ;  (m)  and  after  the  expiration 
thereof,  and  within  six  calendar  months  after  the  injury  was 
committed,  he  should  be  sued.    But  if  the  magistrate  had  juris- 
diction, and  himself  acted  regularly,  but  some  third  person 
maliciously  caused  him  to  issue  the  warrant  when  there  was  no 
just  ground  for  the  same,  as  maliciously  obtaining  a  search 
warrant,  then  the  action  can  only  be  sustained  against  such  third 
person.    The  necessity  for  demanding  an  inspection  of  the  sup- 
posed warrant,  depends  on  the  Oeneral  jictj  24  Geo.  2,  c.  44. 

The  6th  section  enacts,  ''  That  no  action  shall  be  brought 
^'  against  any  constable,  headborough,  or  other  officer,  or  against 

any  person  or  persons  acting  by  his  order,  and  in  his  aid,  for 

any  thing  done  in  obedience  to  any  warrant,  under  the  hand 
''  or  seal  of  'any  Justice  of  the  Peace,  until  demand  hath  been 
^'  made,  or  left  at  the  usual  place  of  his  abode,  by  the  party  or 
*'  parties  intending  to  bring  such  action,  or  by  his,  her,  or  their 
*'  attorney  or  agent  in  writing,  signed  by  the  party  demanding 
*'  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
*'  same  hath  been  refused  and  neglected  for  the  space  of  six  days 
'^  after  such  demand ;  and  in  case  after  such  demand,  and  com- 
^'  pliance  therewith,  by  shewing  the  said  warrant  to,  and  per- 
''  mitting  a  copy  to  be  taken  thereof  by  the  party  demanding 
^'  the  same,  any  action  shall  be  brought  against  such  constable, 
''  headborough,  or  other  officer,  or  against  such  person  or  per- 
"  sons  acting  in  his  aid,  for  any  such  cause  as  aforesaid,  without 
^'  making  the  Justice  or  Justices  who  signed  or  sealed  the  said 
^'  warrant  defendant  or  defendants,  that  on  producing  or  proving 
'^  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give 

(0  rooffey  V.  mUiamt,  Mood.  &  M.  (m)  See fot/,  63,4. 

129 ;  aad  HethaingUm  ▼.  Kemp^  4  Compb. 
193. 
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CHAP.  n.     '^  their  verdict  for  the  defendant  or  defendants^  notwithstanding 

BETWEEN ''*&c.  '^  ^^V  ^^^^^  ^^  jurisdiction  in  such  Justice  or  Justices ;  and  if 

**  such  action  be  brought  jointly  against  such  Justice  or  Justices, 

^'  and  also  against  such  constable,  headborough,  or  other  officer, 
'^  or  person  or  persons  acting  in  his  or  their  aid  as  aforesaid,  then 
''  on  proof  of  such  warrant,  the  jury  shall  find  for  such  constable, 
''  headborough,  or  other  officer,  and  for  such  person  and  persons 
^^  so  acting  as  aforesaid,  notwithstanding  such  defect  of  jurisdic- 
^'  tion  as  aforesaid :  and  if  the  verdict  shall  be  given  against  the 
'^  Justice  or  Justices,  that  in  such  case  the  plaintiff  or  plaintiffs 
"  shall  recover  his,  her,  or  their  costs  against  him  or  them,  to  be 
''  taxed  in  such  manner  by  the  proper  officer  as  to  include  such 
"  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay  to  such 
'^  defendant  or  defendants  for  whom  such  verdict  shall  be  found 
"  as  aforesaid."  («) 

Section  7th  provides,  "  That  where  the  plaintiff  in  any  such 
''  action  against  any  Justice  of  the  Peace  shall  obtain  a  verdict, 
'^  in  case  tiie  Judge  before  whom  the  cause  shall  be  tried  shall 
"  in  open  Court  certify  on  the  back  of  the  record,  that  the  in- 
jury for  which  such  action  was  brought  was  wilfully  and 
maliciously  committed,  the  plaintiff  shall  be  entitied  to  have 
"  and  receive  double  costs  of  suit." 

Section  8th  provides,  ^^  That  no  action  shall  be  brought  against 

any  Justice  of  the  Peace  for  any  thing  done  in  the  execution 

of  his  office,  or  against  any  constable,  headborough,  or  other 

"  officer  or  person  acting  as  aforesaid^  unless  commenced  within 

"  six  calendar  months  after  the  act  conmiitted."  (o) 

Upon  the  6th  section,  requiring  the  demand  of  a  copy  of  the 
warrant,  it  has  been  recendy  decided  that  a  plaintiff  is  not  bound 
to  demand  a  copy  of  a  warrant  before  commencing  his  action,  in 
any  case  where  a  constable,  overseerj  or  other  party,  has  not 
acted  strictly  in  obedience  to  the  warrant ;  nor  in  any  case  where 
the  justice  who  issued  the  same  could  not  be  sued;  for  the 
object  of  the  statute  in  making  a  demand  of  the  warrant  neces- 


ic 


cc 


€C 


u 


(n)  The  form  of  the  demand  of  the 
pernsal  of  a  warrant  is  thus : 
Sir,— 1  do  hereby,  m  the  attorney  (or 
m.n'^nnTi^n    "agcnt"  accordlug  to  the  fact)  of  and 

■table  of  the       ^^  ^-  ^'  ®^»  *?*  ^^^f**'*"?  ^  »*»«  ^nn 
of  the  statute  in  such  case  made  and 

proTided,  demand  of  you  the  perusal  and 

copy  of  the  warrant,  by  virtue  or  under 

colour  whereof  you  did,  on  or  about  the 

— -^  day  of  last,  imprison   the 

said  xl.  B.,  and  carry  and  convey  him  in 

custody  to  and  before  G.  H.,  Esquire, 

one  of  his  Majesty's  justices  of  the 


Form  of  de- 


perusal  and 
copy  of  war 
rant 


peace  in  and  for  the  county  of ,  [or 

seize,  take,  and  carry  away  certain 
goods  and  chattels,  to  wit,  &c/  (naminic 
the  quantities  and  description  of  each) 
of  the  said  ^.  B  ,  of  great  value,  to  wit, 

of  the  value  of /.,  and  did  convert 

and  dispose  thereof  to  your  own  use]. 

Dated,  ic. day  of ,  a.  d. , 

£,  F.,  &c. 

To  Mr.  C.  D, 

(o)  As  to  the  construction  of  this 
section,  mUt^  1  Vol.  772  to  775. 
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sary,  was  that  the  justice  might  be  properly  joined  or  made  a     CHAP.  II. 

PROCEBDir 
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defendant,  (o)     Hence,  therefore,  in  all  cases  when  it  is  certain  bct\vren*'*&c. 


that  a  wrong-doer  has  exceeded  any  authority  that  was  given 
to  him  by  the  terms  of  a  warrant ;  as  if  imder  a  warrant  to  take 
the  goods  of  B.j  or  certain  described  goods,  he  has  taken  the 
goods  of  u^.,  or  goods  of  a  different  description ;  or  has  broken 
open  an  outer  door,  which  the  warrant  did  not  authorize ;  or  has 
taken  an  excessive  distress ;  or  has  been  guilty  of  any  excessive 
force  or  other  irregularity;  then  the  party  injured  may  and 
ought,  without  delay,  to  proceed  only  against  the  immediate 
wrong-doer,  for  the  excess,  unless  indeed  the  issuing  the  war- 
rant itself  was  clearly  illegal ;  in  which  case  it  might  be  prefer- 
able to  proceed  against  the  magistrate  or  the  party  maliciously 
causing  the  warrant  to  be  issued :  the  choice  of  which  remedies 
must  greatly  depend  upon  the  circumstances  of  each  particular 
case,  and  should  materially  be  governed  by  the  answer  to  the 
question^— which  proceeding  will  probably  be  most  productive. 

It  is  well  known,  that  Justices  of  the  Peace,  {p)  and  revenue  Tweiftki^^ 
officers,  whether  of  the  Customs  or  Excise,  {q)  and  many  other  ^^^^omg^"^ 
either  general  or  local  officers  and  persons  are  powerfully  pro-  "eired,  and  re- 
tected  by  several  regulations ;  {p)  as  first,  that  requiring  a  certain  ^^       *"" 
notice  of  action  to  be  duly  served,  in  general  a  calendar  month 
before  its  commencement;  Secondly^  enabling  each  to  tender 
amends  before  action ;  Thirdly,  enabling  each  to  pay  into  Court 
a  sum  sufficient  to  cover  the  damages,  when  he  has  neglected  to    « 
tender  in  due  time ;  Fourthly ,  requiring  the  action  to  be  com- 
menced within  a  short  limited  time  after  the  injury ;  as  against 
Justices,  six  calendar  months;  and  against  custom  and  excise 
officers,  even  three  lunar  months;  Fifthly j  rendering  it  essen- 
tial that  the  venue  be  laid  in  the  proper  county  where  the  injury 
was  committed;  Sixthly ,  enabling  the  defendant  to  plead  the 
general  issue  or  the  tender,  and  give  special  matter  in  evidence. 
We  have  already  considered  some  of  the  constructions  upon 
these  acts,  (r) 

The  principal  statute,  the  construction  of  which  is  most  fre-  Notices  to  Jw- 
quendy  the  subject  of  discussion,  is  24  Geo.  2,  c.  44,  relating  to  c^ar "  ^"'  * 
Justices  of  the  Peace,  and  Inferior  Officers  of  Justice,    ft  en- 


(o)  Stwrch  y,  Clarke,  4  B.  &  Adol.  Stat.;  and  see  CoDBtructions,  on/e,  Vol. 

1 13  ;  and  as  to  the  demand  of  a  copy  of  1,  772  to  775. 

the    warrant  in   general,    see  Kay  ▼.  (q)  Castoms  and  Excise,  28  Qeo.  3, 

Onwer,  7  Bing.  312,  and  Chitty's  Col.  c.  37,  8.  25 ;  6  Geo.  4,  c.  108,  s.  97  ; 

Stat,  tit  Justices.  7  &  8  Geo.  4,  c.  53,  s.  115 ;  ante,  1  Vol. 

(p)  Justices,  24  6.  2.  c.  44  ;  Tidd.  772  to  775. 
ytb  edit.  28,   2y,  30  ;     Chitty's  Coll.  (r;  ^lUc,  1  Vol.  771  to  775. 
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CHAP,  II.     acts,  "  That  no  writ  shall  be  sued  out  against,  nor  any  copy  of 
PROCEEDINGS  j,         proccss,  at  the  suit  of  a  subject,  shall  be  served  on  any 

"  Justice^  for  any  thing  by  him  done  m  the  execution  of  his  offtce, 

**  until  notice  in  writing  of  aucA  intended  writ  or  process  shall 
**  have  been  delivered  to  him  or  left  at  the  usual  place  of  his 
"  abode,  by  the  attorney  or  agent  for  the  party  who  intends  to 
"  sue  or  cause  the  same  to  be  sued  out  or  served,  at  least  one 
«  calendar  month  before  the  suing  out  or  serving  the  same :  in 
^*  which  notice  shall  be  clearly  and  explicitly  contained,  the 
"  cause  of  action  which  such  party  hath  or  claimeth  to  have 
"  against  such  Justice ;  on  the  back  of  which  notice  shall  be 
"  indorsed  the  name  of  such  attorney  or  agent,  together  with 
**  the  place  of  his  abode,  who  shall  be  entitled  to  have  the  fee 
«  of  20*.  for  the  preparing  and  serving  such  notice,  and  no 

"more." 

The  2d,  3d,  4th  and  5th  sections  of  the  act,  enable  the  Justice 
to  tender  amends  and  plead  the  same,  and  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence,  and  to  pay  a  sum 
to  cover  damages  mto  Court;  and  provide  that  the  plaintiflF 
shall  not  recover  unless  he  prove  the  due  service  of  a  notice  of 
action ;  and  that  no  injury,  not  specified  in  the  notice,  shall  be 
proceeded  for.  The  6th  section  relates  to  the  demand  of  the 
copy  of  a  Justice's  warrant,  and  the  joining  him  in  an  action. 
The  7th  section  subjects  Justices  to  double  costs,  when  the 
Judge  who  tried  the  cause  shall  certify  that  the  injury  was  wilful 
and  malicious ;  and  the  8th  section  Umits  all  actions  against 
Justices,  for  what  has  been  done  by  them  in  execution  of  tiieir 
office,  to  six  calendar  months. 
Decisions  on  The  constructions  of  this  act  estabUsh,  that  a  person  ilkgaUy 
the  statutes.  ^^  ^  ^  Justice^  without  legal  qualification,  and  when  sued 
^hin*ti^1S.  for  tiie  penalty  on  that  very  account,  is  not  a  Justice  witiiin  the 
meanmg  of  the  act,  and  consequentiy  is  not  entitied  to  any 

notice,  {s) 

As  respects  the  words  «  donb  in  thb  bxbcdtion  op  bis 
«  OFFICE,"  they  do  not  apply  to  a  Justice  illegally  and  know- 
ingly takmg  a  fee  for  granting  a  Ucense.  {t)  But  it  is  estab- 
lished, that  unless  in  the  clearest  and  grossest  cases  of  wilful 
misconduct,  the  words  of  tiie  act  are  to  be  read  as  if  tiiey  were 
"  bond  fide  under  color,  or  supposed  correct  execution,  of  his 
«  office;"  for,  as  frequentiy  observed,  if  the  act  had  merely 


U)   Wright  V.  Hartm,  Holt  C.  N.  P.  Parsmu  v.  Bimidy,  Wightw.  22 ;  bntif 

AK^  tt^ienhy mistaiey  tee  Greenawayy.Hurdf 

(i\  Mprgan  v.  Palmer,  2  B.  &  C.  729  ;  4  T.  R.  553  ;    a«d  see   Waierkanie   v. 

nndJ^^  V.  im.nl  4  T.  R.  485 ;  A'«n,  4  B.  &  C  200. 
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intended  to  protect  magistrates  when  they  acted  strictly  within     CHAP.  II. 
the  scope  of  their  jurisdiction,  then  the  words  would  be  unneces-  be^veen '"ac 

sary,  as  the  magistrate  would  not  then  require  such  protec- 

tion.  (m)  He  is  therefore  entitled  to  notice  where  he  has  acted 
upon  a  subject  that  arose  locally  beyond  the  limits  of  his  juris- 
diction ;  (v)  or  where  a  statute  required  the  concurrence  of  two 
Justices,  and  (me  alone  acted ;  (w)  and  where  a  lord  of  ^  manor 
was  also  a  Justice,  and  seized  a  gun  within  his  own  manor,  it 
will  be  presumed  that  he  acted  £U9  Justice,  so  as  to  be  entitled  to  a 
notice,  (s) 

As  the  statute  requires  notice  of  the  intended  writ^  the  notice  The  intended 
must  state  the  name  of  the  writ  and  of  the  Court  from  which  ^™"*'^ 
it  will  be  issued;  and  the  subsequent  proceeding  must  corres- 
^nd ;  (y)  and  it  was  decided,  that  a  letter  from  the  plaintiff's 
attorney,  stating  that  he  was  instructed  to  take  legal  proceedings^ 
unless  goods  were  delivered  up,  was  insufficient,  although  the 
local  act  merely  required  notice  of  action.  {%)  But  a^slight  want 
of  technicality  in  the  name  of  the  writ,  as  terming  it  a  precept 
(instead  of  writ^)  called  a  latitat^  will  not  prejudice,  (a) 

This  act  expressly  requires,  that  in  such  notice  shall  be  clearly  what  facts  and 
and  explicitly  contained,  the  cause  of  action,  which  the  party  ^"^^™"'' 
hath  or  claimeth  against  the  Justice  ;  and  further  enacts,  that  no 
evidence  shall  be  permitted  to  be  given  of  any  cause  of  action 
not  contained  in  the  notice ;  and  it  will  be  obvious,  that  as  the 
object  of  the  statute  was  to  enable  the  magistrate  to  know 
the  fiOl  extent  of  the  injury  complained  of,  in  order  that  he  may 
tender  or  pay  into  Court  a  sum  sufficient  to  cover  every  ground 
of  damage,  the  notice  ought  to  communicate  not  only  the  very 
trespass,  or  other  cause  of  action,  but  every  ground  of  special 
damage  intended  to  be  proceeded  for ;  and,  at  all  events,  the 
plaintiff  will  be  confined  to  the  claim  expressed  in  the  served 
notice.  It  was  therefore  held,  that  under  a  notice  of  an  action 
of  trespass  for  sizing  goods^  value  2/.,  in  plaintiff's  dwelling 
house,  he  could  only  recover  to  that  extent  for  the  value  of  the 
goods,  and  nothing  for  the  trespass  in  the  dwelling  house ;  {b) 
and  a  notice  of  action  for  demanding  and  taking  of  the  plaintiff 
toll  for  and  in  respect  of  certain  things  exempted  from  toll,  was 
too  uncertain ;  (r)  and  even  if  a  particular  statute  require  only 

(«)  Greenaway  v.  Hurd,  4  T.  H.  655  ;  (y)   Taylor  v.  Fenwicky  7  T.  R.  635  ; 

Welier  y.  Toke^  tf  East,  364  ;  Morgan  v.  Lovelace  v.  Curry ^  id.  631. 

Palmer,  2  B.  &.C.  734  j  CouA  r.  Leonard,  (z)  Letris  v.  Smith,  Holt  C.  N.  P.  27. 

6B.&G.351.  (a)  Robson  r.   Spearman,    3  Bar.  Si 

(v)  Prettidge  r.  Woodman,  1  B.  &.  C.  Aid.  493. 

12.  (A)  Stringers.  Martyr,  6  Esp.  R.  134. 

{w)   Welier  y,  Toke,  9  East,  364.  (c)  Freeman  v.  Lhu,  2  Chit.  R.  673  ; 

(x)  Briggs  V.  Evelyn,  2  H.  B.  1 14.  Loffl's  Rep.  58,  S.  P. 
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CHAP,  f {.     notice  of  action^  without  saying  coiue  of  action,  still  the  notice 
BrnrEB  "''a^.  ^^^  ^^^^^  ^^  g?ound.  (rf)    But  it  has  been  held,  that  in  stating 

the  cause  of  action,  the  same  precision  and  technicality  that  has 

been  required  in  pleading,  will  not  be  necessary;  and  that  it 
suffices  if  there  be  sufficient  cause  of  action  shewn  upon  the  &ce 
of  the  notice,  so  as  to  apprise  thp  Justice  of  what  is  int^ded  to 
be  proceeded  for ;  and  where  a  local  trespass  on  land  is  raferred 
to,  and  the  particulars  of  which  might  be  ascertained  by  the  Jus- 
tice himself,  on  view,  Mr.  J.  Bay  ley  seems  to  have  considered  it 
sufficient  to  point  the  Justice's  attention  to  the  general  nature 
of  the  injury,  so  that  he  might  go  upon  the  premises  and  himself 
ascei^tain  the  full  extent  of  the  damage,  (e)  Where  a  notice  was 
of  process,  "  for  the  said  imp^sonment  and  sum  of  money,"  and 
the  declaration  i^ms  for  "  an  assault,  battery,  and  imprison- 
ment,'' it  was  held,  that  at  most,  tlie  plaintiff  was  only  precluded 
from  recovering  any  damages  for  the  battery.  (/) 

It  is,  however,  recommended,  that  the  notice  of  action  do  not 
only  state  all  the  facts  complained  of,  in  the  order  in  which  they 
arose,  but  also  the  actual  damages  that  resulted,  whether  they 


Recommended 
form  of  m^- 

fice(^). 


!: 


^ 

N,     ^ 


\ 


Form  of  notice 
of  an  intended 
action  to  a 
Justice  for 


fif)  Ttwtey  V.  mste,  3  B.  &  €.  133. 
[e)  Jmei  ▼.  Bird^  5  B.  &  C.  637. 
(/)  itoftjMi  T.  Spearman,  3  Bar.  & 
Aid.  493. 

(g-)  To  C.  v..  Esquire,  acting  as  one 
of  his  Ma]e9ty*8  justices  of  ue  peace 
for  the  ooimty  of  — . 
Sir, 

I,  A,  B.f  of ,  in  the  county  of 

Esquire,  do  hereby,  according  to 


the  form  of  the  (statute  in  such  case 
false  imprison-  ■''de  and  provided,  give  you  notice  that 
in^nt.  1  shall,  by  my  attorney,  Mr.  £,  /*.,  of 

,  in  the  county  of ,  at  or  soon 

•Aer  the  expiration  of  one  calendar 
month  from  the  time  of  your  being 
served  with  this  notice,  cause  a  furit  of 
woMmam  to  be  sued  out  of  his  Majesty's 
Court  of  King's  Bench  \^  Common 
Fleas  or  ExclMqver]  aft  Westminster, 
against  yoa^  at  my  suit,  and  proceed 
thereupon  accorcUng  to  law.  [Then 
fbflows  the  mliject  matter  of  the  no- 
tice, and  which,  in  case  of  tre^paases 
way  h€  as  follows] .    For  that  you  the 

said  C  />.,  oo  the  •^—  day  of , 

A.  D. ,  with  force  and  arms,  caused 

me  to  be  assaolted,  to  wit,  at  ,  in 

the  cooAty  ^ \  and  aieo  «heii 

caused  me  to-be  apprehended  And  seized 
and  laid  hold  of,  and  to  be  forced  and 
compelled  4o  go  into,  through,  and 
along  divers  public  highways,  streets 
and  places,  to  a  certain  police  office, 
situate  and  being  at  »  in  the  conn* 
ty  of ,  and  to  be  unlawfully  im- 
prisoned and  kept  and  detained  in  pri* 


son,  in  a  certain  dark  and  n]nrha]e«> 
some  prison  or  place,  without  any  rea- 
sonable or  probable  cause  whatsoever, 
for  a  long  space  of  time,  to  wit,  for  the 
space  of hours,  then  next  follow- 
ing, contrary  to  the  law  and  custom  of 
this  realm,  and  against  the  will  of  mt 
the  said  A,  B. ;  whereby  I  the  said  A.  M, 
was  then  not  only  gready  hurt  and 
injured,  bat  was  also  thereby  greatly 
exposed  and  injured  in  my  credit,  cha- 
ncter  and  circomstaaoes.  And  ateo  for 
that  you  the  said  C  Z>.,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  &c. 
caused  another  assault  to  be  made  upon 
me  the  said  A.  B.,  to  wit,  at afore- 
said, in  the  county  aforesaid,  and  caused 
me  to  bethen  beat,  iU-^rested,  and  appre- 
hended and  imprisoned,  and  kept  and 
detained  in  prison,  without  any  reason-* 
able  or  probable  cause,  ^imr  a  long  time; 

to  wit,  fur  the  space  of hours  then 

next  following,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the 
will  of  me  the  said  A,  B, ;  and  other 
wrongs  to  me  the  said  A,  B*  then  lid, 
to  my  damage  of  100/.,  and  against  the 
peace  of  our  Lord  the  now  King.  Dated 
tjfcis  — 4ay^         ,  A.  B.  — . 

Yours,  Ike.  A.  B,  of ^  in  the 

parish  of »  in  the  county 

of . 

[K.  B.  To  be  indorsed  as  follows  :] 
•'  JB.  #:,  of  No.  10,  in street, 

in  the  town  of ,  in  the  countf 

of ,  attorney  for  the  within 

named  A,  B:' 
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W€te  the  Beeessaiy  or  natiffa^  conBequenceg  of  the  illegal  act,  and     chaf.  if; 
pko  special  and  particular  damage,  however  remote,  so  that  in  B«Twtw«***&c. 

the  declarati<Hi,  and  on  the  trial,  the  plaintiff  may  have  the  fullest ■ — 

latitude  in  proof  and  argumeiit  to  the  jury,  to  increase  the  da* 
mages ;  and  it  will,  in  general,  be  found  most  convenient  to 
let  the  notice  be  nearly  in  the  form  of  a  subsequent  declaration^ 
pud  in  effect  similar  to  the  subscribed  form,  (g)  more  especially 
m  BO  unnecessary  technicality  can  be  pbjected  to ;  (A)  unless 
iftdeed^  it  should  mislead,  (i) 

It  seems  to  be  established  to  be  sufficient  to  state  th^e  facts  Legal  objec- 
complained  of,  and  their  prejudicial  consequences,  without  sug-r  ^  n^^ced  "*** 
gseting  any  point  of  law  or  legal  ground  of  offf'ection,  upon 
which  it  is  inten4ed  to  be  insisted  that  the  conduct  of  th^  Justice 
waa  iilef  aL  (i) 

It  has  been  expressly  decided,  that  although  the  pame  of  the  Toxm  of  actum 
furit  must  be  stated,  still  the  form  of  the  action,  a^  whether  it  g^|*2d"**'  ^ 
is  intended  to  be  trespass,  case,  trover,  or  detinue,  need  not  be 
disclosed;  but  that  if  the/orm  of  action  b§  unnecessaplv  stated, 
fmd  yet  be  misdescribed,  and  the  subsequent  declaration  vary 
^om  the  notice,  then  the  latter  will  be  con^dered  insufficient.  (/) 
And  a  notice  coi^plaining  of  a  distress,  as  made  under  a  warrant 
fiirected  to  ^.  £.,  when  tb^  warrant  afterwards  appeared  to  have 
been  directed  to  Q*  2>.,  was  faeid  a  fatal  misdescription,  because 
it  was  calculated  to  miidead.  (m) 

Although  the  act  requires  notice  to  the  Justice,  of  the  intended  To  whom  no« 
writ  to  be  served  upon  Aim,  it  has  nevertheless  been  holden  in  J^^^  *d  o 
the  Court  of  Exdieqiier,  ^nd  on  the  circuit,  that  it  is  not  neces^  whom  aerved. 
sary  to  name  in   the  nptice   all  the   parties  intended  there- 
after to  be  included  as  defendants  in  such  writ,  or  to  express, 
where  several  parties  arp  named  in  the  notice,  whether  it  i^ 
intended  to  suie  theJustice  and  t^^em  jointly  or  severally,  {n)  But 
where  a  notice  of  action  was  served  upon  a  person  who  acted 
as  a  clerk  to  two  bodies  of  public  officers,  and  the  notice  was 
addressed  to  him  ^  cleyl^  of  one  body,  but  the  cause  of  action 
accrued  in  reapept  of  somethUig  done  by  the  other  body,  such 
^otioe  was  heM  kisufficiept.  {4) 


■*"^^rww— »••" 


■  >»    wmi  tn    I 


WK'IIH    tit     •*'      M       IP 


(g)  Sec  note  (g),  p.  66. 

{A)  Gmbtri  v.  Oipt^,  1  U*C^.  & 
ToQiig,  469. 

(0  ^Ji«<fT.5fodb,  1  Moore,  &?.  346  ; 
4  Biog.  5^9. 

tf )  Se*  T.  ^Mttic€f  of  JiX^im,  IVL.Sf. 
S.  412. 

{i^  Saimr,  DeBatrgh,  2  Campb.  196  ; 
Strirkland  v.  fFoxif.  7  T.  K.  631  $  4  JA. 
4  JRflr*  3a0,  p  1^  i  ^at  seie  Chit.  Col. 


fitttt.  647,  note  («). 

(m)  ^Mr.Siodtt,XMooTe8i?M6i 
4Bing  509. 

(n)  Aer  r.  JoneSy  6  Price  R.  l€% ; 
$•  P.  00  Home  Circuit,  Maidstone,  a.  p. 
1824  ;  and  see  ^g4f  ▼•  Morgan  and 
ethers  y  2  Price  R.  126  ;  Jouet  r.  Simpton 
and  another^  1  Tjrv,  R.  32 ;  1  Cromp. 
&  J.  174. 
(o)  Uihr  V .  D  trre     U,  1  Taunt.  383, 

?  2 
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PROCEBDINGS   BETWBBN    RBTAINBR 


CHAP.  IL 

PBOCBBDIMOS 
BBTWBBN,    &C. 

Indonement 
on  notice  of 
attorney's 
libodp. 


Other  peenliar 
protections  in 
different  sta- 
tutes. 


The  very  object  of  requiring  the  notice  of  action  was  to  enable 
the  Justice  to  know  to  whom  he  might  apply  before  the  com* 
mencement  of  an  action,  and  tender  amends ;  it  was  therefore 
required,  that  on  the  back  of  the  notice  shall  be  indorsed  the 
name  of  the  attorney  or  agent  for  the  intended  plaintiff,  toge- 
ther with  the  place  of  his  abode.  The  24  Geo.  2,  c.  44,  does 
not  also  require  the  place  of  the  plaintiff's  abode  to  be  stated^ 
but  only  that  of  the  attorney ;  that  being  considered  sufficient  to 
enable  the  Justice  to  go  and  make  a  tender.  But  the  Custom 
and  Excise  Acts  expressly  require  the  abode  of  the  plaintiff  to 
be  stated.  (;>)  It  has  been  held  sufficient  if  the  surname  of  ihe 
attorney  be  stated,  although  only  the  initial  of  his  Christian 
name  be  given,  {q)  And  although  acts,  in  protection  of  public 
officers,  are  generally  to  be  construed  strictly,  yet  it  lias  been 
holden,  that  if  the  name  and  place  of  the  attorney's  abode  be 
stated  in  the  body,  it  suffices,  although  the  statute,  in  terms, 
requires  an  indorsement  of  the  same,  (r)  It  usually  suffices, 
to  describe  the  place  of  abode  of  the  attorney,  as  generally  of  a 
particular  town,  however  considerable,  as  "  of  Birmingham  ;** 
but  this  does  not  extend  to  such  a  metropolis  as  London;  («)  and 
at  least  *'  of  London,"  when  the  residence  was  in  Westminster, 
was  considered  insufficient;  (/)  and  certainly  the  preferable 
course  is  to  name  the  number  of  the  house,  and  the  street,  and 
the  part  of  the  town  where  the  street  lies,  when  there  is  the 
least  risk  of  there  being  several  streets  of  the  same  name. 

Under  the  Customs  and  Excise  Acts,  which  require  the  place 
of  the  intended  plaintiff's  abode  to  be  stated  in  the  notice,  his 
abode  at  the  tune  of  serving  the  notice  must  be  stated  distinctly; 
and  therefore  it  was  held,  that  a  notice  of  action  agfdnst  a 
Custom-house  officer  for  breaking  the  plaintiff's  house  in  Cable 
Street,  &c.,  was  not  a  sufficient  description  of  the  plaintiff's 
then  abode,  for  he  might  have  removed  since  the  trespass  was 
committed,  or  he  might  have  had  two  houses,  (k) 

The  constructions  upon  this  principal  act  are  in  general  equally 
applicable  to  all  other  enactments  in  pari  materia  and  passed 
with  the  same  object,  as  in  the  instance  of  officers  of  Customs  and 
Excise,  and  other  public  officers;  and  in  doubtful  cases,  therefore, 
reference  should  always  be  had  to  such  decisions,  but  with  this 
general  precaution,  that  in  each  particular  case  every  varying 


(p)  Stcin/ra, 

Tg)  Mojfhew  y.  Lorke,  7  Taunt.  63 ; 
2  Marsli.  377,  S.  C.  $  and  James  v. 
Swift,  A  B.  &Cre8.  681. 

(f)  Crooke  T.  Cwrry,  Tidd.9th  ed.  30, 
7  T'^Rt  634|  in  note ;  ted  ^re. 


(«)  See  Ward  v.  FoUiott,  3  Bos.  & 
Pul.  551 1  Siears  r.  Smith,  6  Esp.  R.  138; 
6  Bing.  90. 

(0  AfiUt  r.  CoUett,  2  Man.  &  Ryl, 
Mag.  Cases.  262. 

(»}  WiOUmu  r.  Burgm,  3  Taimt.  127« 
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word  in  the  general  or  local  act,  must  be  particularly  examined,     CHAP.  £1. 
in  order  to  ascertain  whether  it  could  lead  to  a  conclusion  differ-  bctweew   &c. 
ent  to  that  recognised,  as  relates  to  the  general  statute  respect-  "" 
ing  Justices;  as  for  instance,  the  enactment  relating  to  Justices, 
requires  that  the  notice  of  action  shall  state  even  the  name  of  the 
intended  process ;   whereas  the  statute  relating  to  the  Customs, 
does  not  perhaps  even  virtually  require  that  specification,  (u) 

The  act  requires  '^  at  least"  one  calendar  month's  notice,  and  When  tbe 
therefore  it  would  seem  that  the  day  of  service  of  the  notice,  "^"^    «»pu«* 
and  that  on  which  it  expires,  ought  to  be  excluded,  but  it  has 
been  decided  otherwise.  (*) 

In  all  cases,  where  the  wrong  complained  of  may,  by  any  Genenl  pre* 
possibility,  have  been  committed  under  color  of  some  local  act,  <*"**o'»«' 
great  care  must  be  observed  to  comply  with  its  regulations,  as 
well  as  those  of  any  general  act,  before  the  commencement  of 
any  action  or  other  proceeding* 

In  cases  where  the  ability,  as  well  as  the  probity  of  the  client  thhrttenthfyi 
are  doubtful,  it  is  prudent,  however  unpleasant  and  obnoxious,  attorney 


or 


to  give  the  defendant  an  early  notice  that  such  attorney  requires  solicitor  to  op- 
the  latter  to  pay  or  give  security  for  the  debt  and  costs  to  such  cure  his  lien, 
attorney,  and  not  to  his  client ;  nor  otherwise  to  prejudice  his 
general  or  particular  lien;  and  further  requiring  that  no  compro- 
mise shall  take  place,  or  security  be  delivered  or  taken,  or  ar- 
rangement made,  unless  with  the  express  concurrence  of  the 
attorney  or  solicitor,  for  otherwise  the  latter  may  lose  such  lien 
or  security ;  (v)  and  where,  no  such  notice  having  been  given, 
the  plaintiff,  pending  the  suit,  compromised  it  with^  the  defend- 
ant without  consulting  the  plaintiff's  attorney,  it  was  held,  that 
the  latter  could  not  afterwards  proceed  in  the  action  to  recover 
his  costs;  (w)  though  it  would  be  otherwise  if  he  could  establish 
that  there  was  an  actual  fraudulent  agreement  to  cheat  him  of 
his  costs,  {x)     But  in  general,  if  after  such  a  notice  has  been 

(«}  Tidd.  Prac.  ^i\x  ed.  27  ;    Chitty's  9m  t.  WiUtm,  6  fiing.  568 ;  Chariwood  y. 

Col  SUt.  263,  note  (i),  and  646,  note  Berridgty  1  Esp.  R.  345,  accord.  Where 

(0*  the  debt  bas  been  paid  after  the  com- 

(*)  In  3  T.  R.  633,  and  2  Caropb.  mencement  of  an  action,  without  the 

294,  the  day  of  service  was  included  ;  costs  and  without  any  express  agreetnent 

but  see  4  Man.  &  Ry) .  300,  note  6 ;  3  B.  to  f^Yf  up  the  costs,  the  action  may  in 

&  Aid.  581 ;  5  Ring.  339.  Tht  six  numths  general  be  proceeded  in,  if  tbe  costs  be 

are  reckoiied  excbuioe  of  the  first  day;  not  paid,  after  notice  of  the  intention  to 

see  Hardy  r.  lUfle,  9  B.  4  Ores.  603,  proceed ;  Toms  v.  PoweU,  6  East,  536  ; 

senMe  over-ruling  4  Moore,  465.  6  Esp.  R.  40,  S.  C. ;  CoU  v.   lieanettf 

(«)  JSx  parte  Bart,  I  B.  &  Adolph.  6  Price,  15. 
660;    Wetsh  y.  Hole,  1    Dough   238;  (x)  Swam  y.  Levate,  2  Bos,  SlV.  new 

Bead  v.  Ihipper,  6  T.  R.  361  ;  Chi^man  Rep.  99  ;  Graves  v.  Eades,  and  A^elson  v. 

▼.  Haw,  1  Taunt.  34 1 .  Witson,  supra,  note  {w) ;  Martin  y.  Fran-^ 

{»)   Graves  y.  Eadesy  5  Taunt.  429 ;  cis,  2  B.  &  Aid.  402 ;  1  Chit.  R.  241, 

1  Marsh,   113,  S.  C. ;  Rooke  v.  f9^a^,  S.  C* 
6  Bing.  190 ;  2  Moore  &  P.  304  ;  Net- 


CHAP.  II;     giten  the  defendant  should  pay  the  plaintiff,  be  would  oontimid 
B^^^vl^&c,  ^^^W^  ^  P^y  *^  attorney  the  amount  of  hi»  lien^  (y)  Mid  a  col- 

lusive  release  would  be  inopei*atiTe.  {z)     An  exception  to  this 

rule  seems  recently  to  have  been  established,  where  the  damagem 
^  are  purely  unliquidated,  as  for  an  ^cessiv^  distresd,  and  in  which 

it  was  held,  that  pi^vided  there  was  nd  actual  fraud,  a  releacMf 
might  be  effectually  given  and  executed,  after  notice  not  to  com« 
promise,  (a)  The  same  rules  also  previul  in  equity ;  and  there- 
fore where  a  plaintiff's  solicitor,  with  notice,  suffered  the  de- 
fendant to  make  a  collateral  arrangement  fof'  satisfying  the 
plaintiff's  demand,  without  taking  effectual  security  for  th^  pay^ 
inent  of  his  costs,  as  by  suffering  his  client  to  take  from  thd 
defendant  his  undertaking  to  th^  plaintiff,  instead  of  to  his  soli- 
citor, to  pay  the  costs,  the  Couil;  would  not  suffer  him  to  pro- 
ceed in  the  suit  {Igttinst  the  defendant  for  recovefy  of  them.(i) 

Fourieenthfy,        The  already  enumerated  precautionary  measures  having  been! 

Ic^d^ewip-  considered  and  taken  when  necessary,  and  sonde  description  of 

tions,  and        litigation  having  become  necessary,  the  hnportant  question  theif 

wieh  to  select  ^yj  ^^  which  of  several  remedies  must  or  should  be  preferred. 

The  least  hostile  is  an  arbitration;  the  most  esipeditlous  and 

less  expensive^  a  summary  prodeedifig  before  Justices  $  or  inf 

some  inferior  Court,  as  of  Requests;  or^  lastlyj  as  t^gardg  pro^ 

ceedings  in  Courts  of  Common  Lofw^  an  action  j  or  In  Criminal 

Courts,  a  prosectitlon  by  information  or  indictments 

With  respect  to  arbitrcttxon^  it  is  sometimes  compuhofy^  and 
inust  be  adopted;  but  it  is  in  general  optional^  and  wiH  be  con-* 
sidered  in  tJie  ne^t  chapter.  For  smalt  bijuries^  whether  to 
the  person  df  to  perwrnal  of  teA  property,  when  not  Indtcliftble^ 
and  whet«  the  damages  do  not  exceed  bL^  modeni  act«  enabkf 
the  patty  injut^d  to  proceed  before  one  ot  two  justices  of  thc^ 
peace^  tSiough  in  forfid  rather  for  punishment  than  compen- 
sation, and  leave  the  party  injured  the  option  of  proceeding  by* 
action.  Other  statutes  punish  small  offences  by  pecuniary 
penalties,  the  proceeding  before  justices  for^hlch  also  operatejir 
as  preventive  for  the  repetition  of  similar  injuries,  rather  than' 
as  private  satisfaction.  These  will  be  considered  in  the  fourth 
chapter. 

The  remecBes  foV  donsiderable  injuries^  or  for  any  injury 
where  an  important  or  permanent  right  is  in  question^  are  in 


•*A*i<^B^HkAak^ata^a«iA«M*_^ia«^ 


(y)  Bs  parte  ffart,  1  B.  tt  Adolph.  380,  S.  C. 

660;    fVeMv,  HitU,   1  Dbugl.  23S;  («)  iS«>0rfe  Abr/,  1  D*  St  Allot.  6S0, 

Itead  T.  Dnpper,  6  T.  R.  361 ;  Chapman  ted  yiMPre. 

i\HttWy  llViunt.841.  {b)  Mortey,  Gooke^  I  M'CM.  211  r 

[z)  Ormcrod  T.   Tate,    1  East,  Afi4\  Md  13  Price,  473|  8.  C. 
Gouidv.DavUfCromp.8L  J,  Alb  i  ITyr. 
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general  by  actum  in  one  of  the  superior  Courts,  the  practical     CHAP.  Q. 

PR0CBBDIIV08 

modes  of  conducting  which  in  the  superior  Courts  will  consti-  betwben,  *c. 
tutc  the  principal  subjects  of  inquiry  in  the  fifth  and  subsequent 
chapters  of  this  part  of  the  work. 

We  have,  in  some  preceding  pages,  adverted  to  the  impor- 
tance of  a  judicious  choice  of  a  remedy  proportioned  to  the 
nature  of  the  right  and  of  the  injury.  The  intelligence  and 
judgment  of  an  attorney  cannot  be  more  strikingly  eidnced  than 
in  this  part  of  his  professional  conduct,  (c) 


ImmeiEiately  after  it  has  been  resolved  that  proceedings  by  FyikentAfy^ 
and  against  certain  parties  shall  be  instituted  in  any  particular  ^^'^?^ 
Court,  and  where  there  is  a  probability  of  a  trial  or  hearing  on 
any  particular  circuit,  or  at  any  particular  sessions,  it  is  the 
duty  of  the  attorney  to  consult  with  his  client  as  to  the  counsel 
to  be  retained  on  his  behalf,  and  which  should  be  effected 
without  the  least  delay,  so  as  not  to  be  anticipated  by  the 
opponent,  (d)  Such  counsel  should  be  retained  who  will  be 
certain  to  attend  at  the  place  of  trial  or  hearing,  {e)  and  whose 
knowledge  and  eitperience,  either  generally  or  on  the  particular 
subject,  will  render  them  most  able  to  conduct  the  cause.  In 
choosing  counsel,  care  must  be  observed  that  their  interest  ot 
particular  opinions  are  not  calculated  to  interfere  with  the 
interest  of  the  client.  In  general,  when  there  is  a  strong  pre-^ 
ponderance  of  law  and  fact  in  favour  of  the  client,  his  cause 
would  probably  succeed,  whoever  may  conduct  it;  but  unques- 
tionably where  the  merits  are  nearly  balanced,  the  "height  of 
superior  talent  of  a  particular  counsel  would  probably  turn  the 
scale ;  and  therefore  it  is  always  the  duty  of  the  attorney,  in 
every  cause  that  will  be  substantially  defended,  to  secure  the 
best  counsel.  In  causes  of  any  difficulty,  and  where  there  are 
two  or  more  witnesses  for  the  party  on  whose  behalf  the 
brief  is  to  be  delivered,  briefs  even  to  three  counsel  may  be 
allowed  on  the  taxation  of  costs  between  party  and  party,  and 
sometimes  there  shoidd  be  as  many  retainers.  (/) 


ji^ 


'  '' 


(c)  ^nie,  1  Vol.  15  to  31,  as  to  the 
cboice  of  one  of  aeveral  proceedings, 
and  in  particular^  page  23,  as  to  actions 
in  the  Superior  Courts  for  small  in*- 
juries^ 

(d)  In  prudence,  where  resistance!^ 
anticipated,  counsel  should  be  retained ^ 
even  before  Uie  plaintiff 's  attorney  has 
written  his  letter  to  the  defendant  as 
sdTised  in  the  foUowing  section. 

it)  Before  retaining  counsel,  it  should 


be  resolved  in  which  Cotart  the  action  is 
to  be  brought,  and  in  what  coanty  the 
tfemte  will  be  laid,  and  the  cause  tried, 
and  in  whith  Court  a  motion  for  a  new 
trial  would  be  made ;  and  it  should  be 
well  considered  whether  the  leading 
C(5an8el  will  attend  on  each  occasion ; 
see  postf  *•  Venue." 

(/;  1  Chitty's  R.  544  ;  Tidd,  9th  ed. 
799,  See  regulations  in  Equity,  5  Kus-< 
sell  R.  23. 
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CHAP.  II.  But  in  taxing  costs  only  the  retainer  of  the  leading  counsel 
mw^vl^^c,  ^  allowed  against  the  opponent,  it  being  considered  most  pro- 
"-'"^~""~~"  bable  that  abundant  counsel  will  be  found  upon  the  circuit  or 
sessions  competent  as  juniors,  and  that  therefore  there  could 
be  no  absolute  occasion  for  retaining  more  than  a  leader. 
When  on  behalf  of  an  expected  plaintiff  or  defendant  it  is  not 
quite  certain  who  will  be  the  exact  parties,  it  is  usual  to  deliver 
a  general  retainer,  which  secures  the  counsel  for  the  client  in 
all  matters  that  may  arise  during  the  life  of  the  party  on  whose 
1)ehalf  it  is  given,  so  that  he  do  not  omit  to  offer  to  the  counsel 
retained  a  brief  in  every  case  where  he  could  hold  the  same. 
But  the  cost  of  a  general  retainer  is  nevei  allowed  on  taxation 
between  party  and  party. 
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However  imperfect  and  objectionable  may  be  the  mode  of 
deciding  upon  facts  by  a  jurt/j  it  seems  difficult  to  suggest  a 
more  satisfactory  tribunal.  The  best  informed  individuals  so 
frequently  differ  in  opinion  upon  questions  of  fact,  and  even 
upon  the  clearest  questions  of  ethics,  tliat  we  cannot  ever  anti- 
cipate a  certain  just  and  correct  decision  upon  any  subject,  by 
one  or  two  individuals,  even  admitting  that  they  are  free  from 
prejudice  and  from  indulgence  of  resentment,  and  are,  in  every 
sense  of  that  term,  just ;  and  hence,  men  naturally  prefer  an 
open  trial  by  jury,  with  the  chance  of  a  new  trial,  and  of  an 
appeal  to  a  superior  tribunal,  to  a  private  decision  by  an  arbitra- 
tor. If  the  justice  of  this  reason  be  doubted,  let  any  one 
read  the  reports  of  the  decisions,  even  of  the  Superior  Judges, 
and  especially  those   relating  to   criminal  cases^  where  each 


CHAP.  in. 

OrREFEREffCE» 
TO  ARBITRA- 
TION, &C. 

Fint^    PRELI- 
MINARY  OBSER- 
VATIONS as  to 
Reffr«nce§  to 
ytrbitraHoMtand 
when,  and  un- 
der what   cir- 
cumstances, 
they  are  cxpe* 
dient. 


(a)  See  a  clear  practical  summary, 
Tidd's  Practice,  9th  ed.  819  to  846;  see 
in  general  Kyd  on  Awards  ;  Caldwell  on 
Arbitrations;  Watson  on  Arbitration  ; 
2    Madd.  Ch.  Prac. ;   Com.  Dig.;  and 


Rac.  Abr.  tit.  Arbitrement ;  3  Chitty*8 
Com.  Law,  68,  fui7  to  H67.  It  is  sin- 
gular that  many  of  the  principles  of  the 
law  of  nations,  in  Vattel.  Law  Nat.  2/4 
to  289,  will  be  found  applicable. 
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CHAP.  III.  Judge  is  neoeBsarily  most  anxious  to  decide  for  the  best ;  an^ 
^To  A RBiTitl?*  ^here  it  will  be  found,  that  not  unfrequently,  upon  apparently 
•now,  &c.  easy  questions,  eight  will  be  of  one  opinion  and  seven  of  ano- 
ther.(c)  Besides,  if  the  proposed  arbitrator  hare  not  had  a 
professional  education,  he  will  be  insnflEiciently  acquainted  witfar 
the  principles  of  law  and  of  evidence,  and  will  consequently 
frequently  err,  even  if  wholly  uninjSuenced  by  any  unjust  par- 
tiality or  prejudice ;  and  if  he  be  a  Barrister,  he  will  probably 
not  have  had  great  experience,  because  those  who  are  in  great 
jifractice  cannot  spare  the  time  to  devote  several  continuous 
hours,  as  is  essential  to  a  speedjf  conclusion  of  a  reference,  and 
titimerous  meetings  frequently  adjourned  to  distant  periods,  and 
^rhaps  of  not  two  hours'  duration,  and  attended  by  counsel  on 
each  side,  are  even  more  expensive  than  a  trial.  It  is  therefore 
a  natural  desire  of  litigating  parties  not  to  trust  their  case  to 
the  decision  of  a  single  arbitrator,  or  even  of  three  f  for  if  Judges 
will  doubt,  and  sometimes  misapprehend  the  law  or  the  facts,' 
what  confidence  can  be  justly  reposed  in  the  opinions  of  meir 
naturally  supposed  to  be  of  inferior  talent.  As,  therefore,  trial 
^  j^^y  has  long  been  considered  every  Englishman's  birth- 
right, it  is  not  surprising  that  hitherto  any  attempt  'generally 
to  take  away  that  right,  and  force  arbitration,  even  under  th^ 
reconimendation  of  a  Judge,  has  been  ansuccessM.  {d) 

The  principal  instances  of  sticccessful  attempts  to  compel  ar- 
bitrations, will  be  found  in  the  Friendly  Society  Act,  {e)  and 
the  Saving  Bank  Act,  (/)  and  those  relating  to  Labourer^ 
and  Jierhonts  in  certdn  trades ;  (g)  in  regard  to  which,  respec- 
tivel}rj  acts  have  been  passed  presjcrribing  that  remedy*  So, 
dispiites  respecting  Seamen's  wages  were  to  be  awarded  upony 
or  settled  by,  a  magistrate ;  (A)  and  certain  claims  for  Salvage 
Are  to  be  settled  by  the  award  of  magistrates,  (f )  The  first  clasd 
of  these  cases  relates  to  persons  little  able  to  sustain  the  ex- 
pense of  formal  litigation ;  and,  therefore,  it  was  even  mercy  to 
them  to  compel  them  to  adopt  a  summary  mode  of  settling  the 
dispute ;  and  as  to  salvage,  as  ships  might  be  detained  whilst 


4*> 


(c)  dee  RiUB.  &  Ry.  Crown  Cases ;  tery,  8  Bing.  394 ;    shewing,  that  in 

Moody's  Cases,  per  iot*      As  upon  a  fucn  caee  no  acHam  can  be  snpporled  t 

qinestion  whether  an  ofutbuiUling  is  part  .  and  see  the  present  Act,  10  Geo.  4, 

of  a  dwelliog-lioiise :  whether  thertS  can  c.  56. 

he  a  uinimd  withont  the  continuity  of  the  (g)  5  Geo.  4,  c  96;  and  see  Bom.  J. 

skin    being   broken ;     Burrpw's    ctuey  tit.  Scrranti 

Mood.  C.  C.  2H  ;  Wooti'*  aue,  id«  278.  (A)  bi)  Qto*  ii  c.  58 ;  Minerva^  1  Haggi 

{d)  Ante,  i  Vol.  '2 1 ,  22.  Rep.  54. 

(e)  iOGeo.4.  cSe.  8ect27.  (i)   1    &  3  Oeo.  4,   c.    75 1    Jongi 

(/)  See  former  Saving  Bank  Adt,  9  I^t^icheUms,  1  tfagg.  20  li 
Geoi  4)  c.  ii'2i  sect.  45 ;  Criap  xt  tiitn* 


AND   PROCBBDINOS  TflCBBOIf.  ^& 

b  fanndl  8Qtt  in  the  Admiralty  was  deciding,  a  more  expedi*  CitAK  ill. 
tioua  remedy  for  the  service  became  essential  for  the  interests  ^  arbitea* 
of  shipping  and  commerce*  tiow,  Ac. 

The  instances  in  which  an  arbitration  should  be  adopted,  in  When  a  refer- 
preference  to  any  litigation^  are  principally  those,  when  from  *"**  "  proper. 
the  yery  nature  of  the  subject,  it  would  ultimately,  by  a 
judge  and  jury,  be  properly  considered  d  case  un/ii  to  be  tried 
in  Court,  as  in  cases  of  long  imd  intricate  Accounts ;  and  where^ 
to  obtain  a  clear  understanding,  it  would  be  necessary  to  refer 
to  numerous  documents,  and  make  or  esefllain  calculations,  and 
through  which  each  of  the  twelve  juroifs  in  the  jiiry  box  could 
not  conveniently  proceed,  so  as  to  fofm  his  own  judgment. 
In  such  and  the  like  cases,  eVen  days  might  be  consumed  on  a 
trial,  without  even  the  probability  of  the  jury  arriving  at  a  just 
conclusion,  and  the  party  persisting  in  a  formal  trial  would 
inevitably  so  predispose  a  jui^  against  him  as  probably  to  tsoSet 
In  the  result.  In  such  a  case,  the  whole  caiise  should  be  re- 
ferred, in  the  Jirst  instwice,  or  the  party  should  agree  to  refer 
the  matters  of  figure,  and  try  the  cause  upon  one  or  more  dis- 
tinct points  of  fact  that  may  be  readily,  and  within  a  convenient 
time,  disposed  of  by  the  jury.  Thus  consenting  to  relieve  the 
jury  from  too  embarrassing  an  investigation,  they  will  perceive 
that  the  parties  are  disposed  to  try  the  cause  fairly,  and  will, 
consequently^  give  the  single  disputed  point  full  and  just  con- 
sideration. Othel'  cases  fit  to  be  referred,  are  frequently  those 
where  it  would  bit  impracticable  or  di£BK;ult  to  collect  or  keep 
together  several  witnesses,  so  as  to  attend  upon  a  fixed  day  at 
Nisi  Prius ;  of  disputes  between  neighbours,  respecting  sup- 
posed nuisances  by  buildings  or  otherwise,  to  ancient  lights  or 
watercourses^  ways  or  other  property,  where  not  only  the  rights 
of  the  parties  may  be  referred,  and  the  damages,  but  also  the 
question  whether,  upon  any  and  what  terms,  and  subject  to 
what  modifications,  the  alleged  nuisance  shall  or  not  be  con- 
tiniied.  So^  as  an  award  upon  a  title  to  land  is  binding  on  all 
the  parties,  it  would  be  proper  in  questions  of  right  to  small 
property,  to  refer  the  matter  to  some  competent  person. (A) 
So,  subjects  of  delicacy,,  unfit  to  be  exposedto  public  investi- 
gation, especially  between  near  relations,  should  be  referred, 
unless  some  injury  to  character  has  been  occasioned. 

But,  on  the  other  hand,  in  cases  of  calumny,  requiring  public  When  •  ^efer- 
tontradictiony  or  open  apology,  it  would  not  be  proper  to  refer  ^^  "■  ""J^"*' 
to  arbitration ;  nor  should  a  claim  for  compensation  for  Crimi" 


{k)  Dm*  V.  Amimii,  3  East,  II  ;  Promr  ii  Gorhige,  3  Taunt.  42(»/ 
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CHAP.  in.  nal  Conversation  be  so  referred,  because  the  House  of  Lords 
require  the  verdict  of  a  jury  antecedent  to  a  divorce  a  vinculo 
matrittionii.  If,  however,  the  husband  have  no  intention  to 
seek'  such  a  divorce,  a  reference  may  be  made«(/)  We  have 
seen,  in  a  preceding  page,  that  in  general  matters  of  a  criminal 
nature  cannot  be  legally  or  effectually  referred  to  arbitration, 
unless  by  permission  of  the  Court,  (m)  Again,  when  one  or 
more  witnesses  to  an  important  fact  would  require  strict  cross 
examination  in  public,  before  a  judge  and  jury,  so  as  to  elicit 
truth,  it  might  be  dangerous  to  refer  to  arbitration,  when  the 
witnesses,  if  so  disposed,  would  probably  swear  without  appre-* 
hension  of  consequences.  So,  where  sureties,  or  bail  in  an 
action  or  replevin  suit,  are  responsible,  a  reference,  without 
their  concurrence,  will,  in  some  cases,  although  not  in  all,  dis- 
charge them  from  liability,  (ri) 
Kot  wbenade-      When  the  plaintiff  or  defendant  resolves  to  stand  upon  some 

j^  u^im!^  ®*"^*  ^^S^^  ^'?^*  ^^  objection  that  may  not  accord  with  the 
under  qualified  equity  or  justice  of  the  case,  then  it  would  be  injudicious  to 
refer,  at  least  without  expressly  stipulating  that  if  any  legal 
objection,  either  to  the  evidence  or  to  the  result,  should  be 
token,  then  absolutely,  the  party  shall  have  the  benefit  of  it, 
and  negatively^  that  it  shall  not  be  in  the  discretion  of  the  ar- 
bitrator to  deny  effect  to  it ;  for,  unless  expressly  controlled  in 
this  respect,  some  arbitrators  will  exclude  a  legal  ground  of 
defence,  such  as  usury,  (o)  or  a  forfeiture  between  landlord 
and  tenant,  and  make  their  award  according  to  what  they  con- 
sider is  the  justice  of  the  case ;  and  such  award  would,  unless 
eapressly  provided  otherwise,  be  sustained,  and  consequently 
the  client  prejudiced.  (;>)  In  such  a  case,  the  submission  and 
rule  of  Court  must  be  express ;  not  that  the  arbitrator  shall  be 
at  liberty  to  state  the  facts  or  objections  specially,  but  that  he 
shall  state  the  same,  if  requested  by  the  party,  so  as  to  be  pe^ 
remptorily  compulsory  upon  him  ;  and  even  then,  sometimes  he 
might  come  to  a  conclusion,  that  no  legal  objection  was  raised 
by  the  evidence  ;  so  that  in  each  particular  case,  it  will  be  es- 
sential to  be  cautious  in  the  terms  of  the  reference,  {q) 


(I)  SoUUux  V.  Herbst,  '2  Bos.  &  Pul. 
444. 

(«i)  j¥nte,  1  Vol.  17,  and  1  Ncv.  & 
Man.  275. 

(«)  ^rcker  v.  Hale,  4  Bing.  464  ;  ^U 
drulgtv.  Harper y  10  Bing.  118. 

{o)  Dtlver  y,  Bame»,  1  Tannt.48,  and 
other  cases  in  next  note,  H  Taunt.  254. 

(p)  Per  Lord  Tburlow,  in  A'wox  v. 
Sinimomhf  1  Ves.  369  ;  per  Holroyd,  J. 


in  Rkhardstm  v.  Nourse,  3  B.  &  Aid.  240 ; 
Wohterdmrgh  v.  Lageman,  6  Taunt.  234 ; 
Price  V.  HoUiSy  1  Maule  &  S.  103  ; 
BoHtilleg  Y.  Thick,  1  Dow.  &  Ry.  366  ; 
Cramp  v.  Synumi,  7  J.  B.  Moore,  434  ; 
1  Bing.  104,  S.  C. ;  fVood  v.  GriJitA, 
1  S\ranst.  ft9 ;  Aimley  v.  Goff^  Kyd  on 
Au-ards,  351;  and  Watson  on  Arbitration, 
162. 
(y)  See  form,  po»t,  «7,  88,  90. 
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Secondly y  who  may  refer.    An  Infant  or  married  womati,    CHAP.  I(L 
cannot  effectually  refer  to  arbitration  ;  and,  although  in  general   ^^^  arbitra- 
the  party  contracting  with  them  would  be  bound  to  perform  his     tiqn,  &c> 
part  of  the  contract,  there  are  exceptions  to  that  rule  as  res-  SecowUy,  who 
pects  references,  on  account  of  the  want  of  mutuality,  (r)     One  '"^^  ^  ^' 
of  several  Partners  may  bind  himself,  but  not  the  others,  by 
his  submission,  even  of  matters  arising  out  of  the  business  of 
the  firm,  (s)    With  respect  to  Agents,  in  general,  they  must 
have  express  power  to  refer ;  but  a  power  of  attorney,  *^  to  act 

on  his  behdf  in  dissolving  a  partnership,  with  authority  to 

appoint  any  other  person  as  he  might  Uiink  fit,"  authorizes 
the  agent  to  submit  the  accounts  to  arbitration,  {t)  At  law,  a 
Counsel  or  Attorney  may  bind  his  client  by  his  consent  to  an 
order  of  *Nisi  Prius,  referring  a  particular  case;  nor  will  the 
Court  allow  the  party  to  avoid  the  reference  upon  affidavit 
that  it  was  wholly  against  his  will,  or  even  express  prohibi- 
tion, (u)  And  an  attorney  has  equal  power  to  consent  to  an 
enlargement  of  the  time  for  making  the  award,  {v)  But  it.  was 
held,  in  an  old  case,  that  in  equity  a  solicitor  cannot  bind  his 
client  by  agreement  to  refer,  without  express  authority.  (t(^) 
Nor  at  law,  should  counsel  or  an  attorney  take  upon  himself  to 
refer  a  cause  unless  he  have  express  authority  or  direction  to 
act  generally  for  the  best,  or  the  client  refuses  to  communicate 
upon  the  subject ;  in  either  of  which  cases,  he  would  be  jus- 
tified in  acting  according  to  the  best  of  his  judgment.  The 
prudent  course  is  always  to  have  the  client  in  Court,  and  let 
him  decide  for  himself. 

Executorsy  we  have  seen,  should  not,  when  claimants,  refer  Hy  executors, 
to  arbitration  without  the  concurrence  of  creditors,  legatees,  ■"*"**•» 
and  next  of  kin.  {x)    When  defendants,  they  would  incur  the 
risk  of  an  award,  subjecting  them  personally  to  liability,  imless 
by  the  terms  of  the  reference  the  power  so  to  award  be  care- 
fully guarded  against  (y)     Assignees  of  a  bankrupt  (z)  or  of  an 


(r)  BiddU  ▼.  Dmvte,  6  B.  &  Ci-es.  255, 
orermlmg  Dow9e  v.  C'oire,  3  Bing.  20,  us 
to  infants;  and  ante^  1  Vol.  82'). 

(#)  Sitad  T.  Salty  3  Bing.  101  and 
500  ;  4  J.  B.  Moore,  340 ;  Stran^tirfi  v, 
Grt^  2  Mood.  228;  Mudy  v,  Otain, 
Utt.  Rep.  30 ;  15  East,  209. 

(/)  Hemley  v.  Stoker,  8  B.  &  Crcs.  \f*  | 
and  see  Dver,  216,b;  CaykUl  y.  ftta- 
gerald,  1  Was.  2&y  58.  The  agent,  in  such 
a  caae,  most  take  care  that  the  submis- 
sion do  not  make  him  personally  liable ; 
Baeam  v.  Duiarry,  1  Lord  Raym.  246 ; 
and  see,  as  to  an  agent's  power,  Gcdnm  r. 
BrooJke,  4  Campb.  163 ;  3  Taunt.  486, 
378;  IM.  &S.719. 

(a)  Fiimer  r,  Deibar,  3  Taunt.  486, 
)  Salk.    86;    1  Chit.  R.  193,  accord: 


5  Taunt  628 ;  but  see  6  B.  &  Cres. 
255,  and  Tidd,  9th  ed.  820. 

(r)  Btx  y.  Hill,  7  Price,  644. 

\w)  ColweUy,  Child,  1  Chan.  Cas.  86  ; 
1  Chan.  R.  104 ;  Chit.  £q.  Dig.  Solicitor 
and  Client,  1238.  sed  qudtre. 

(x)  Ante,  1  VoL  532  ;  see  notes,  Bac 
Ab. ;  Arbit.  C. ;  Com.  Dig.  Administra- 
tion, L.  1.  and  Assets,  C. 

[y)  PeoTMn  ▼.  Henry,  5  T.  R.  6  ;  Bar- 
ry y.  Rush,  1  T.  R.  691 ;  Worthrngtim  y, 
Barlow,  7  T.  R.  453;  4  Dow.  &  Ry. 

814  ;  Bobttm  v. .  2  Rose,  50 ;  and 

in  matter  •/  Joteph  and  Wtbtter,  I  Russ. 

6  M.  496.    Post,  91,  form. 

(s)  6  Geo.  4,  c.  16,  s.  88;  1  &2  W. 
4|  c.  56, 8.  43. 
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CAAP-tU.  insolvent  debtor  are  expresdy  prohibited  from  refSeiviB^  to^ 
TV  AftRiTRA.  arbitnation,  unless  with  the  consent  of  the  major  part  in  yaiae 
Tiow,  Ac.  of  cf^ditors  present  at  a  duly  convened  meeting,,  or  of  the 
oomipissioners  testified  in  writing,  in  case  less  than  one*third 
in  value  of  the  creditors  should  neglect  to  attend;  (a)  and  there 
is  a  provision  nearly  to  the  same  effect  in  the  Genera}  Insolvent 
Act.(ib)  But  Assignees  and  Trustees  should,  in  their  submis- 
sion tQ  reference,  expressly  guard  against  personal  liability,  the 
same  a§  executors^  or  they  may  be  personidly  liable,  (c) 

TTtirdfyy  fug'        In  aid  of  an  object  recently  declared  by  the  Legislature  to  be 
oTajreference   <^onducive  to  SPBBDT  justice  and  (timinution  of  expense^  arbi* 
to  find  facts  for  trations  may  with  propriety  be  greatly  extended  in  practice, 
the  Court^  °    ^«  ^  having  the  focti  stated  concisefy  by  the  arbitrator,  and 
then  obtaining  the  opinion  of  the  Court  thereon  vnthotU  the 
expense  of  pleadings  or  trial*    The  recent  acts  for  the  further 
amendment  of  the  law  enable  parties  to  any  action  or  informa- 
tion, but  not  until  after  issue  joined,  by  consent  and  by  order 
of  any  of  the  Judges  of  th^  superior  Courts,  to  state  the  facts 
of  the  case  in  the  form  of  ^  spj^cial  cask  for  the  opinion  of 
the  Qourt^  (but  without  the  power  of  feigning  a  special  verdict) 
und  to  agree  that  a  judgment  shiill  be  entered  for  the  plaintiff 
or  defendant  by  confession  or  of  nolle  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise,  as  the  Court  might 
tiiink  fit.  {d)    Before  that  enactment,  no  such  special  case  could 
be  stated  until  after  the  expense  of  a  trial  had  been  incurred, 
and  it  was  considered  culpable  in  any  practitioner  even  ta 
attempt  to  obtain  the  opinion  of  the  Court  by  a  pretended 
special  case,  {e)    But  at  all  times  since  the  statute  9  &  10  W. 
3,  c.  15,  or  when  a  submission  has  been  made  a  rule  of  Court, 
an  award  may  find  facts  specially,  subject  to  the  opinion  of  the 
Court,  and  who  will,  after  argument,  determine  upon  the 
same;(/)  and  consequently,  ^or«  issue  joined,  and  before  even 
the  commencement  of  an  action,  parties  may,  by  any  memo- 
randum in  writing,  submit  their  differences  to  arbitration,  with 
an  express  clause  that  such  submission  shall  be  made  a  rule  of 
Court,  and  that  the  arbitrator  shall  by  his  award  find  the  ftiets, 
and  state  any  objection  or  point  of  law  arising  upon  the  evidenceL 

- *■ ■■■■*■       ■      ■      ■  ■■  ■  ■        f  I  .      .  f  ,       .  I. an.        11 

(a)  6Geo.4,  c.  16»  e.  6S$  andlA  if)  j^uierir.  Maze,2  Bos.  A  PhI. 

3  W.  4.  &  56,  s.  43.  372,  where  the  Court  approTcd  of  the 

(H)  7  Geo.  4,  £.  57,  b.  1M.  coone  taken  to  state  the  fincts  for  the 

(c)  BoUm  ▼.  — ^  2  Rose'B  Bank-  qpiiuon  of  the  Co«rt;  aad  aee  die  form 

mptqr  Caaes,  50.    A«  to  7Vmv/<«<,  see  presentif  stated;  see  atoo  ^ma  v.  Mil- 

im  re  WScauionmgh^  8  Chit.  ft.  41  ^  post,  wmnl,  S  Taimt-  637  ;  2  J.  B.  Moon, 

91 ;  but  see  Tidd,  836,  temple  anUra.  ^^3,  S.C  ;  /i»  re  WAb^  8  Tmmt.  443  i 

(rf)  3  &  4-  W.  4.  c.  42,  8. 25.  2  J*  B.  Moore,  500,  &  C.                      ^ 

(e)  lU  Eltam,  3  B.  &  Cras.  b$7. 
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specially,  and  make  Us  award,  so  that  the  opinion  of  the  Court    CHAP.  III. 
may  be  thereupon  obtained  without  the  expense  of  any  process  ^  asbitra- 
or  plea£ng6;  and  sudi  a  proceeding  is  strongly  recommended     tiow,  Ac. 
to  parties,  who  may  justly  repose  confidence  in  a  barrister's 
futhfully  stating  the  facts  with  his  opinion,  subject  to  the  de- 
cision of  the  four  Judges,  atthougfa  they  might  not  dioose  to 
be  bound  by  the  opinion  of  any  single  individual. 

Ftmrthfyy  agreements  to  refer  to  arbitration  are  either  at  FtmrtJOy, 
commtm  law  or  under  the  siatuiet  9  &  10  W.  3,  c- 16,  and  J^t^^^'^fer^ 
1  &  2  W.  4,  c.  42,  s.  30,  40  &  4L    Those  at  common  law  may  moMatCom- 
be  either  Tcrbal,  or  in  writing  not  under  seal,  or  by  specialty,  ^^dertht  ito- 
/either  bond  or  oorenant,  or  by  a  rule  or  order  of  a  Judge  of  ^**n- 
the  Court  in  which  an  action  is  depending,  and  which  was  not 
unfreqnent  even  before  the  tbave  first  enactment. 

An  award,  when  made  before  revocation,  was  equally  binfing 
upon  the  parties  at  common  law^  whether  it  were  made  under 
^  verbal  or  written  authority.    And  it  has  been  recently  de*- 
that  an  award  so  far  changes  the  nature  of  an  original 
when  for  unliquidated  damages^  that  it  precludes  a  party 
previously  entitled  to  sue  for  the  same  from  afterwards  so 
jdoing,  and  compels  him  to  confine  his  remedy  to  an  action  for 
the  non-observance  of  the  awaid;  and  therefore  it  was  held, 
that  in  an  action  for  unliquidated  damages^  or  in  trespass  for 
damages,  a  plea  of  a  reference  and  award  is  a  valid  answer, 
without  aairerring  performance  of  the  award ;   but  that  in  an 
action  of  indetitaUu  assumpsit  for  tolls  or  any  other  debty  a 
plea  of  a  reference  and  umpirage  to  pay  13/.  is  insuificient, 
unless  it  aver  performance  by  payment  of  the  sum  awarded ; 
for  in  the  latter  case  the  original  demand  being  for  a  debt,  the 
award  only  fixed  the  amount,  and  the  plaintiff  was  at  liberty  to 
sue  either  for  the  original  debt  or  upon  the  award;  and  in  the 
ferm^  ease,  to  treat  the  debt  as  s(ill  for  t<^s,  and  produce  the 
award  in  evidence  of  the  just  amount  of  his  claim,  (g) 

But  it  is  settled  at  common  law,  that  unless  the  parties  be 
bound  by  submission  made  a  rule  of  Court,  they  may,  if  no 
arbitrators  have  been  named,  refuse  to  appoint  them,  although 
they  have  expressly  covenanted  to  refer  to  arbitrationj  (A)  or 
may  at  any  time  before  an  awavd  has  been  made,  countermand 
the  arbitrator's  authority,  so  as  to  render  a  subsequent  award 


U)  -^Ueu  T.  MUtety  2  Cromp.  A  Jer.       Tkompsim  r,  CAamock,  B  T.  R.  139  i 
47 ;  2  Tyrw.  R.  113.  Street  v.  Rigfy,  6  Ve».  815,  8il  :  2  Voi. 

'  (A)  KUi  v.   Hohter,    1   Wils.  129  ^      J.  136. 
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CHAP.  III.     after  notice  of  the  revocation  €i  nullUy  ;  (t)  and  the  agreement 

^^Tj^AiiwTBA™  *^  ^^^^  ^^  "^  ^^  ^  ^^  action  at  law  or  suit  in  equity ;  {k)  and 
Tiow,  Ac.      although  an  action  may  certainly  be  supported  for  the  breach 
of  the  agreement  to  refer,  (A)  yet  the  damages  therein  might 
-be  merely  nominal^  and  not  equivalent  to  the  sum  that  might 
have  been  awarded,  imless  indeed  there  has  been  a  very  explicit 
agreement,  as  is  advisable,  to  pay  a  named  sum*  equal  to  the 
sum  claimed  as  stipulated  damages,  and  not  as  a  penalty;  (/) 
and  we  have  seen  that  in  general  a  -Court  of  Equity  will  not 
compel  specific  performance  of  a  covenant  to  refer,  (m) 
The  obligBtion       Hence  when  parties  considered  it  probable  that  an  arbitration 
arbitration!  in"  ^ovld  tum  out  unfavourable,  they  refused  to  appoint  arbitra- 
pursuance  of     tors ;  or  when  appointed,  revoked  their  authority.    To  remedy 
&  10  w.3,and  these  defects,  the  statutes  now  to  be  considered  were  passed, 
42*  ^^40  ^'  ^'^^^J  especially  the  recent  act,  take  away  the  power  of  revo- 
41.  '     '    '    cation  where  the  reference  has  been  by  submission  to  be  made 
a  rule  of  Court,  or  under  a  rule  of  Court  or  Judge's  order,  or 
order  of  Nisi  Priusy  in  the  first  instance,  and  requires  the  arbi- 
trator to  proceed  ex  parte,  and  compels  the  attendance  of  wit- 
nesses, and  subjects  them  to  an  indictment  for  perjury  if  they 
swear  falsely,  (/i)     But  still,  where  the  deed  or  agreement,  as 
frequently  has  occurred  in  partnership  deeds,  does  not  contain 
any  stipulation  that  the  covenant  to  refer  shall  be  made  a  rule 
of  Court,  there  is  no  perfect  mode  of  enforcing  the  covenant, — a 
defect  which  should  be  guarded  against  in  future  stipulations  of 
that  nature.     When,  however,  a  proceeding  by  arbitration  and 
award  is  enjoined  by  a  public  act,  then  it  may  be  enforced  by 
mandamus;  (o)  and  if  an  act  direct  that  a  claim  shall  be  ad- 
justed only  by  reference  and  award,  the  party  proceeding  by 
action  would  fail.(p) 
'"'\®°"n  i.         The  statute  9  &  10  W.  3,  c.  15,  intituled  ^*  An  Act  for  deter- 

ments  in  9  &  ^  ^ 

10  W.  3,  c.  15.  "  mining  Differences  by  Arbitration,"  recites  that  "  it  has  been 


(i)  Monk  y.  Bulteel,  5  B.  &  Aid. 
507;  2  Chitty's  R.  316;  Atton  t. 
George,  2  B.  &  Aid.  395  ;  2  Saund. 
133,  d. 

(k)  In  Taitersair.  Groote,  2  Bos.  & 
Pul.  131,  it  seems  to  have  been  doubt- 
ed whetber  an  action  could  be  supported 
for  refusing  to  refer  according-  to  cove- 
nant, uhUu  U  appeared  that  there  was  a 
/air sulffect of  arbitration;  but  undoubt- 
edly such  an  action  might  be  sustained, 
and  sometimes  efficiently,  so  as  to  re- 
cover an  equivalent  in  damages  to  the 
fiill  extent  of  what  it  can  be  shewn 
would  have  been  awarded;  and  see  2 
Keb.  10,  20,  24  ;  Chamley  v.  Wtnttanley, 
5  Baat,  i66 ;  see  soggestionsof  Parke,  J. 


in  10  B.  &  Cres.  484  ;  5  Taunt.  453 1 
Tidd,  9th  ed.  824.  Suppose  a  nar/y 
joined  in  the  co^'enant  to  refer,  and  his 
principal  refused  to  proceed,  there  can 
be  no  doubt  that  the  surety  would  be 
liable  to  pay  to  the  full  extent  of  the 
sum  which  it  can  be  shewn  would,  or 
ought  to  have  been  awarded  in  case 
the  arbitrators  had  proceeded. 

(/)  As  to  stipulated  damages,  atticp 
872,  see  the  suggested  form  in  note  {q), 
pott,  92. 

(m)  j4nte,  1  Vol.  851, 2,  829  to  831. 

(»)  3^4  W.  4,  c.  42,  s.  39,  40,  41. 

(o)  Ante,  1  Vol.  792  :  Re  Wiuhbrooke, 
7  Dowl.  &  R.  221. 

(p)  Crisp  V.  Banbury,  8  Bing.  394. 
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^  found  by  experience  that  references  made  by  rule  of  Court    CHAl>.  111. 
"  have  contributed  much  to  the  ease  of  the  subject  in  determin-*  ^^'o  ARBixaA- 
**  ing  of  controversies^  because  the  parties  become  thereby  ob-     tion,  &c. 
liged  to  submit  to  the  award  of  arbitrators,  under  the  penalty 
of  imprisonment  for  their  contempt  in  case  they  refuse  sub- 
mission :  Now  for  promoting  trade  and  rendering  the  awards  \ 
'^  of  arbitrators  the  more  effectual  hi  all  cases  for  the  final 
^'  determination  of  controversies  referred  to  them  by  merchants 
'^  and  traders  and  others  concerning  matters  of  account  or 
^  trade,  or  other  matters,  it  is  enacted,  'lliat  it  shall  and  may 
^^  be  lawful  for  all  merchants  and  traders,  and  others  desiring 
*'  to  end  any  controversy,  suit  or  quarrel,  controversies,  suits 
^  or  quarrels^  for  which  there  is  no  other  remedy  but  by  personal 
^^  action  or  suit  in  eqiuty,  by  arbitration  to  agree  that  their  sulh- 
^  mission  of  their  suit  to  the  award  or  umpirage  of  any  person  or 
persons  should  be  made  a  rule  of  any  of  His  Mqjesty^s  Courts 
of  Record  which  the  parties  shall  choose,  and  to  insert  such 
their  agreement  in  their  stibmission,  or  the  condition  of  the 
bond  or  promise  whereby  they  oblige  themselves  respectively 


t< 

€< 

t( 

^  to  submit  to  the  award  or  umpiri^  of  any  person  or  persons, 
*^  which  agreement  being  so  made  and  inserted  in  their  sub- 


^^  mission  or  promise  or  condition  of  their  respective  bonds, 
*'  shall  or  may,  upon  producing  an  affidavit  thereof  made  by 
^'  the  witnesses  thereunto^  or  any  one  of  them^  in  the  Court  of 
*^  which  the  same  is  agreed  to  be  made  a  rule^  and  reading  and 
'^  filing  the  said  affidavit  in  Court,  be  entered  of  record  in  such 
'^  Court,  and  a  rule  shall  thereupon  be  made  by  the  said  Court 
that  the  parties  shall  submit  to  and  finally  be  concluded 
by  the  arbitration  or  umpirage  which  shall  be  made  concern-^ 
ing  them  by  the  arbitrators  or  umpire  pursuant  to  such  sub- 
^  mission :  And  in  case  of  disobedience  to  such  arbitration  or 
umpirage,  the  party  neglecting  or  refusing  to  perform  and 
execute  the  same^  or  any  part  thereof,  shall  be  subject  to  all 
the  penalties  of  contemning  a  rule  of  Court  where  he  is  a 
*'  suitor  or  defendant  in  such  Court,  and  the  Court,  on  motion, 
shall  issue  process  accordingly,  which  process  shall  not  be 
stopped  or  delayed  in  its  execution  by  any  order,  rule^  com- 
*^  mand  or  process  of  any  other  Court,  either  of  law  or  equity^  un- 
^'  less  it  shall  be  made  appear  on  oath  to  such  Court  that  the 
^^  aridtraiors  or  umpire  misbehaved  themselves^  and  that  such 
*^  awards  arbitration  or  umpirage  was  procured  by  corruption  or 
'^  other  undue  means." 

The  second  section  enacts,  ''That  any  arbitration  or  umpirage 
procured  by  corruption  or  undue  means  shall  be  judged  and 

VOL.  II.  o 
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CHAP.  III.    ^^  esteemed  void  and  of  none  ^ece«  and  accordinirly  be  set  aside 

0PREPBRBNX8S  ^ ^  i  i-i       _^      i?  t  ¥:«        •.  .    T  -  ' 

TO  ARBiTRA-       "7  ^^Y  ^^^t  of  LAW  OT  Jb^quity;,  so  as  complaint  of  such  cor- 
TioN,  &c.      «  Tuption  or  undue  practice  be  made  in  the  Court  whei«  the 
'^  rule  is  made  for  submission  to  such  arbitration  or  umpirage 
'^  be/ore  the  last  day  of  the  next  term  after  such  arlritratian  or 
'^  umpirage  made  and  published  to  the  parties/' 
The  enacts  The  3  &  4  W.  4,  c.  42,  8. 39,  after  reciting  '^  that  it  is  expe- 

yr.\  c.  42. 8.  ^^«ot  to  render  references  to  arbitration  more  effectual,'"  enacts^ 
'69, 40, 41.       that  the  power  and  authority  '^  of  any  arbitrator  or  umpire 
'^  appointed  by  or  in  pursuance  at  any  rule  of  Court,  or  judge's 
^^  order,  or  order  of  Nia  Prius,  in  any  action  now  bronghl^  or 
^'  which  shall  be  hereafiber  broi^t,  or  by  or  in  pursuance  of 
^  any  sukmiesion  to  reference  containing  an  agreement  thai 
^^  mich  submiisUm  shmU  be  made  u  rule  of  any  of  his  Migesty's 
^  Courts  of  Reoordysiiallna^  be  revocable  by  any  party  to  such 
''  reference,  without  the  leave  of  the  Court,  by  which  such  role 
^  or  order  shall  be  made,  or  which  shall  be  mentioned  in  such 
^^  suboiission,  or  by  leave  of  «  Judge ;  and  the  arbitrator  or 
*^  umpire  shall  and  may,  and  is  hereby  reguired  to  proceed  with 
^^  the  reference,  notwithstanding  any  such  revocation,  and  to 
^^  make  such  award,  although  the  person  making  sndi  revocation 
'^  shall  not  afterwards  attend  the  reference ;  and  that  the  Court 
or  any  Jodge  thereof,  may,  from  time  to  time,  enlarge  the 
term  for  amy  such  arbitrator  making  his  award/' 
Section  40  enacts,  ^Hhat  when  any  reference  shall  have  been 
**  made  by  any  such  rule  or  order. as  aforesaid,  or  by  any  mb- 
"  mission  eontainmg  such  agreement  as  aforesaid^  it  shall  be 
'^  lawfid  for  the  Court  by  whidi  such  rule  or  order  shall  be 
'^  made,  or  which  shall  be  mentioned  in  such  agreement ;  or  for 
^^  any  Judge,  by  rule  or  order  to  be  made  for  that  purpose,  to 
*^  comnuand  the  attendance  and  examination  of  any  person  to 
*^  be  named,  or  the  production  of  any  documents  to  be  men- 
^'  tioned  in  such  rule  or  order;  and  the  disobedience  to  any 
*^  such  rule  or  oMkr  shall  be  deemed  a  contempt  of  Court,  if  in 
^  addition  to  the  service  of  such  rule  or  order,  an  appointment 
^^  of  the  time  and  place  of  attendance  in  obedience  tliereto, 
^^  signed  by  one  ait  least  of  the  arbitrators^  or  by  the  umpire 
^^  before  whom  the  attendance  is  required,  shall  also  be  served^ 
''  either  together  with  or  after  the  service  of  such  rule  or  order ; 
'^  provided  always,  that  every  person  whose  attendance  shall  be 
'^  so  required,  shall  be  entitled  to  the  like  conduct  money  and 
'^  payment  of  expenses,  and  for  loss  of  time,  as  for  and  upon 
^^  attendance  at  any  trial :  Provided  also,  that  the  application 
*^  mftde  to  such  Court  or  Judge,  for  such  rule  or  order,  shall  set 
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"  forth  the  county  where  such  witness  is  residing  at  the  time,    chap.  ni. 
"  or  satisfy  such  Court  or  Judge  that  such  person  cannot  be  ^to^'sitha-* 
^^  found  :  Provided  also,  that  no  person  shall  be  compelled  to     tiok»  Ac. 
**  produce  under  any  such  rule  or  order,  any  writing  or  other 
'*  document  that  he  would  not  be  compelled  to  produce  upon  a 
^^  trial,  or  to  attend  at  more  than  two  consecutiye  days,  to  be 
^'  named  in  such  order/' 

Section  41  enacts,  that  ^*  when  in  any  rule  or  order  of  refer- 
''  enoe,  or  in  any  submiman  io  arbitration  containing  an  agrte*^ 
"  ment  thai  the  submission  shall  be  made  a  rule  of  Court,  it 
^^  shall  be  ordered  or  agreed  that  the  witnesses  upon  such  refer- 
'^  ence  shall  be  examined  upon  oathy  it  shall  be  lawful  for  the 
^'  arbitrator  or  umpire,  or  any  one  arbitrator,  and  he  or  they 
^^  are  hereby  authorised  and  required  to  administer  an  oath  to 
^^  such  witnesses,  or  to  take  their  affirmation  in  cases  where 
^  affirmation  is  allowed  by  law,  instead  of  oath ;  and  if  upon 
^'  such  oath  or  affirmation,  any  person  making  the  same  shall 
**  wilfully  and  corruptly  give  any  false  evidence,  every  person  so 
*^  offending,  shall  be  deemed  and  taken  to  be  guilty  of  perjury^ 
*'  and  shall  be  prosecuted  and  punished  accordingly/' 


In  selecting  an  arbitrator,  it  is  scarcely  necessary  to  suggest,  Fifthfy^vfho 
that  he  should  be  free  from  interest  or  even  bias,  and  in  general  ^^^^^i^* 
not  a  near  relative,  not  merely  from  any  apprehension  that  he  Arbitmton. 
would  award  in  frtvour  of  his  interest  or  relative,  but  to  avoid 
the  converse  5  for  sometimes  the  desire  to  avoid  any  supposed 
partiality  will  too  strongly  influence  an  honourable  mind  in 
deciding  to  the  contrary.    With  respect  to  direct  interest,  if 
the  parties,  fully  aware  of  the  objection,  constitute  a  party  so 
interested  thdr  arbitrator,  they  will  be  bound  by  his  decision ; 
as  where  Mr.  Sergeant  Hards,  by  rule  of  Court  at  the  assizes, 
referred  a  question  of  deodand  of  a  horse,  which  he  claimed,  to 
the  Archbishop  of  Canterbury,  who  was  the  owner,  and  who 
awarded  against  tiie  Sergeant,  and  the  Court  refused  to  inter- 
fere; (q)   although  it  would  have  been  otherwise  if  the  Arch- 
bishop had  been  a  judge  constituted  by  legal  authority,  and  the 
parties  had  not  been  aware  of  the  interest  of  the  arbitrator;  (r) 
because  one  of  the  great  ends  of  the  institution  of  civil  so- 
ciety is  to  prevent  men  from  being  judges  in  cases  wherein 
they  are  concerned,  and  to  remit  the  decisions  of  adverse  hi- 


(c)  See  MMiihew  ▼.  OUertfm^  4  Mod.      3  Bk.  Con.  299|  Hob.  87. 
226 ;  Comb.  2l8 ;  Hard,  44  ;   and  Bee  (r)  Id.  ibid. 
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CHAP.  III.    terestfi  to  those  who  can  have  no  interest  in  the  detertmnation 

^^^'«*'^^^«  of  any  such  cases.  (*) 

TO  ARBITRA-*  /  \    / 

TioN»  &c.  If  the  question  in  dispute  be  entirely  matter  of  account^  or 

^^  a  question  of  damages,  then  proper  valuers  may  be  appointed ; 

but  m  general,  as  it  is  difficult  to  anticipate  that  some  question 
of  law,  either  as  respects  the  admissibility  of  evidence  or  other- 
wise, will  not  arise,  it  has  been  found  that  a  reference  to  a 
barrister  is  more  certain  and  satisfactory ;  for  he  may  hear  and 
be  properly  influenced  upon  all  questions  of  value,  by  compe- 
tent witnesses,  although  he  could  not  delegate  his  decision  to  a 
third  person,  (/)  and  he  will  be  ready  at  all  times  to  decide  on 
the  propriety  of  admitting  the  evidence ;  and  his  very  habit  of 
attending  courts  of  justice,  will  better  enable  him  to  decide 
upon  all  questions  of  general  reasoning,  with  more  facility  and 
correctness  than  most  oth^r  individuals. 

It  has  been  suggested  by  a  very  sensible  and  generally  ac- 
curate author,  that  as  regards  the  power  of  compelling  the 
attendance  of  witnesses,  the  expression  in  the  40th  section  of 
3 &  4  W.  4,  c.  42,  "signed  by  one  at  least  of  the  arbitrators, 
"or  by  the  umpire,"  would  import  that  such  power  did  not 
apply  where  there  is  only  one  arbitrator ;  (m)  and  if  so,  it 
would  be  prudent  to  appoint  at  least  two  arbitrators  with  an 
umpire ;  but  it  is  submitted  that  the  enactment  clearly  extends 
to  the  case  of  a  single  arbitrator,  (v) 
Precautionary  When  time  will  allow,  it  is  always  advisable,  before  the  agree- 
proyisions  for   ^ignt  or  rule  or  order  of  reference  is  concluded,  to  ascertain 

another  arbi-  ' 

trator.  whether  the  arbitrator  will  accept  the  office,  or  at  least  to  pro- 

vide for  the  contingency,  by  specifying,  "  or  his  nominee  or 
"  nominees,  until  an  award  has  been  perfected;"  or  "  such 
"  other  person  as  shall  be  appointed  in  that  behalf  by  the  said 
^^  Court  or  any  Judge  thereof."  This  is  essential,  because  it 
has  been  held  that  the  condition  of  a  recognizance  to  abide 
the  award  of  D.  cannot  be  varied  by  a  rule  of  Court  substitut- 
ing M.  for  D. ;  (w)  and  although  the  difficulty  might  unques- 
tionably be  remedied  by  a  new  agreement  of  reference,  it 
frequently  occurs,  that  at  a  subsequent  time  one  of  the  parties 
will  not  concur. 
How  to  act  if  In  case  the  appointed  arbitrator  should  refuse  to  accept  the 
fase^topro^.  reference,  or  at  any  time  refuse  to  proceed  further,  then  unless 


rtMi^ 


(«)  Per  Lord  StoweU,  in  case  of  2\t/o  Observer  for  October,  1853,  p.  492. 
Friends,  1  Rob.  Rep.  282.  (v)    See    also    section    41,     wluch 

('/}  HopcTo/t  y.  Hickman^  2  Sim.  &  speaks  of  only  on^  arbitrator,  or  of  sere- 

Sta.  130  ;  ante^  \  Vol.  830.  ral,  as  reganb  the  swearing  a  witnen. 

(ti^  Mr.  Theobald's  obsenrations  on  (y)\Re9 '^,  Bh^gham^  1  Cromp.  &  J. 

the  act  3  &  4  W.  4,  e.4  2  $  and  Legal  245. 


AND    PROCEEDINGS  TIIRRKON.  86 


the  appointment  of  another  arbitrator  has  been  provided  for^  as  CHAP.  III. 
suggested,  the  only  course  will  be  to  proceed  in  the  action  or  ^j" YRBrnw^ 
prosecution  as  if  no  reference  had  taken  place ;  (x)  and  the  tiqn,  &c« 
Court  of  Chancery  has  refused  to  compel  an  arbitrator  to  pro- 
ceed, although  he  had  accepted  the  reference,  and  in  part  heard 
the  case,  (y)  But  where  a  verdict  has  been  taken  subject  to  a 
question  of  law,  and  the  damages  to  be  settled  by  a  named 
barrister,  and  the  Court  had  decided  the  question  of  law  in 
favour  of  the  plaintiiF,  and  the  barrister  afterwards  refused  to 
assess  the  damages,  because  he  had  advised  for  one  of  the 
parties,  and  one  of  the  defendants  refused  to  consent  to  the 
appointment  pf  another  barrister ;  the  Court  on  motion  ordered 
t^at  the  plaintiff  should  be  at  liberty  to  issue  execution  for  the 
sum  found  by  the  verdict,  unless  the  defendant  would  consent  to 
refer  to  another  arbitrator  within  a  named  time,  (z)  And  when 
a  verdict  has  been  taken  absolutely  for  the  plaintiff,  and  the 
amount  of  damages  only  referred,  the  Court  have  supplied  a 
defect  attributable  to  accident,  and  allowed  execution  for  the 
amount  of  the  verdict,  unless  the  defendant  will  consent  to  a 
completion  of  the  reference,  (a)  But  in  general,  where  a  re- 
ference has  become  abortive  without  fault  of  the  defendant,  the 
Court  will  not  assent ;  and  if  he  refuse  to  consent  to  a  perfect 
appointment  of  an  arbitrator,  the  only  course  is  to  proceed  in 
the  cause,  unless  the  appointment  of  a  fresh  arbitrator  has 
been  originally  provided  for. 

Having  resolved  upon  an  arbitration  and  an  arbitrator,  the  Sixthly,  the 
next  consideration  is  the  practical  mode  of  conducting  it,  and  l*JJ|^'^*  ^'"* 
which  may  be  arranged  under  the  following  heads  :**1.  The 
submission.  2.  The  affidavit  of  its  execution.  3.  Of  making 
the  submission  a  rule  of  Court.  4.  The  arbitrator's  appoint- 
ment of  another  arbitrator  or  umpire.  5.  Of  the  meetings 
before  the  arbitrator,  and  his  written  appointment  thereof— 
notices  thereof. — 6.  Enlargement  of  time. — 7*  Proceedings  be- 
fore the  arbitrator,  &c.,  including  the  examination  of  witnesses 
and  evidence,  and  of  the  parties.  Of  revocations  in  fact  or  law. 
Of  the  award  and  its  publication,  and  the  subsequent  proceed- 
ings to  set  aside  or  enforce  the  award. 

The  terms  of  submission  or  reference,  whether  by  agree-  ist,  The  terms 
ment^  bond,  deed,  order,  or  rule  of  Court,  require  more  care  ^^^*  **  ""^ 
than  has  been  usually  observed;  and  they  should  be  considered 

{x)  Crawie^r,  CoOhu,  1  Wils.  Ch.  C.  (s)   WoUey  v.  Kelly  and  others,  1  B, 

31 ;  3  Svranst.  90.  &  Cres.  68. 

(y)  3  Swaas.  90;  2  Mad..Ch.  Pnc.  (a)  Taylor  y,  Gregory,  2  B.  &  AdoL 

713.  774. 
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CHA?.  III.  even  before  they  will  be  proposed  in  Court,  especially  when  the 
^To  AawTRA^  P^^y  interested  would  wish  any  deviation  from  what  are  called 
Hon,  &c.  ^^  the  usual  temiSy*  which,  at  Niri  JPrius,  are  a  reference  of 
^*  the  cause  and  all  matters  in  difference  (or  the  former  alone) 
'^  on  the  usual  ttrmsy*  which  means,  that  the  costs  of  the  cause 
shall  abide  the  event,  and  that  the  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  arbitrator ;  and  in  speciml 
jury  causes  it  is  usual  to  provide  expressly  ^^  that  the  costs  of 
'^  the  special  jury  shall  be  in  the  discretion  of  the  arbitrator/' 
The  terms  ^^  abiding  the  event"  mean,  that  if  the  arbitrator  shall 
award  that  the  verdict  shall  be  for  the  plaintiff,  then  he  shall 
have  the  costs  of  the  action,  and  vice  versa  as  regards  the  de* 
fendant ;  and  that  as  regards  the  costs  of  the  reference  and  the 
award,  the  arbitrator  may  direct  dther  party  to  pay  the  whole, 
or  each  pay  half;  or,  to  avoid  the  trouble  and  expense  of  tax* 
ation,  that  eadi  party  shall  bear  and  defray  his  own  costs  of  tlie 
reference,  and  pay  half  the  expenses  of  the  arbitrator  and  of  his 
award.  In  general,  when  the  plaintiff  or  defendant  was  dearly 
right  in  his  proceeding  or  resistance  of  the  daim,  it  would  fol<- 
low  that  he  should  be  entirdy  indemnified  from  any  expenses, 
by  awarding  that  the  whole  shall  be  paid  by  the  opponent. 
But  where  each  party  has  been  in  a  degree  to  blame,  as  by  suf- 
fering accounts  to  become  intricate,  or  by  unnecessarily  delaying 
or  increasing  the  expenses  of  the  arbitration,  then  with  pro- 
priety each  party  ought  to  bear  a  proportion  of  such  expense ; 
and  in  general  the  award  should  be  framed  accordingly.  Parties, 
when  submitting  to  a  reference,  shoidd  calculate  upon  such  pro* 
bable  result,  and  if  they  would  object,  must  stipulate  acoord- 
ingly,  and  expressly  control  the  arbitrator's  powers. 

Matt  itipiiUte  The  principal  point  .to  provide  for  in  agreements,  bonds,  and 
Mu^misMum  shall  dceds  of  reference,  is  against  the  power  of  revocation,  for  which 
^  c^  "^^  purpose  the  statute  9  &  10  W.  3,  c,  15,  s.  1,  requires  that  there 
be  an  agreement  in  writing  to  refer  the  controversy^  suit  or 
quarrd,  to  the  award  or  umpirage  of  some  person  or  persons ; 
and,  secondljfy  that  such  agreement  or  condition  of  the  bond  do 
also  stipulate  that  the  submission  of  the  parties  shall  be  made  a 
rule  of  a  Court  of  Record.  The  3  &  4  W.  4,  c.  42,  s.  39,  we  have 
seen,  is  to  the  like  effect.  If  it  be  not  in  writing,  the  agree- 
ment is  not  within  the  act ;  (a)  and  an  agreement  not  stricdy  of 
reference,  but  as  regards  any  other  matter,  is  not  within  llie 
acts;  {b)  and  unless  there  be  an  express  stipulation  incorporated 

(«)       ■  ■    I  ■  ▼.  WUlt,  17  Ves.  421.  7  Moore,  4U,  S.  C. 

(b)  Steen  Y.  Harrou,  1  Bing.  133  ; 
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for  making  the  sabKU88io&  a  rule  of  Court,  the  statutes  would 
not  apply^  and  the  referenee  would  be  valid  only  at  comiiKm 
hiw»  aud  therefore  revocable.  But  a  consent  that  the  atuard 
shall  be  made  a  rule  of  Court  has  been  c€>iisidered  as  equivalent 
to  an  agreement  that  the  nttnnission  shall  be  so  made.(cr)  And 
if  such  a  stipulation  has  originally  been  introduced,  then  at- 
thougb  advisable,  yet  it  is  not  strictly  necessary  that  it  should 
be  again  introduced  in  an  agreement  to  extend  the  time,  it  being 
preaumed  that  the  parties  therein  intended  to  enlarge  the  ori- 
ginal power  with  all  its  incidents.  (cQ 


CHAP.  111. 

OFRBPBR£NCC« 

TO  ARBITIU- 

TION,  &C. 


If  the  submission  is  to  be  by  on  agmit  or  person  acting  on  be-  Submission  by 
half  of  another  party,  care  must  be  observed  that  the  submission  ^,^^^^  ^^^ 
be  framed  accordingly,  and  so  as  to  avoid  personal  liability  on  to  be  framed, 
the  part  of  the  ag&tt,  (e)  But  where  the  reference  is  by  an  agent 
in  the  character  of  treasurer  for  a  company  under  an  act  of 
Parliament,  he  will  not  in  general  incur  personal  lialnlity  to 
perform  the  award ;  (/)  and  it  hm  been  considered  that  persona 
referring  as  trtt^ees,  are  not  ta  be  personally  liable ;  but  that 
must  depend  on  the  terms  and  object  of  the  reference,  (g) 

If  executors  should  refer,  we  have  seen  that  the  submission  Submission  by 
should  be  so  framed  as  to  protect  them  from  personal  liability,  S'^^'&c"" 
unless  they  have  assets.  (A)  So  assignees  of  a  bankrupt ,  when 
they  refer  a  claim  upon  the  estate,  should  take  care  to  provide 
thai  the  sum  awarded,  whether  for  debt  or  expenses,  shall  be 
only  payable  out  of  the  assets,  and  not  by  them  personally; (A) 
and  if  several  parties  have  distinct  interests  or  liabilities,  then 
although  they  may  concur  in  one  reference,  yet  it  should  be  ex- 
pressly provided  that  each  shall  only  be  separately  liable  for 
his  own  default,  and  not  also  for  other  parties.  (Q 

If  it  be  intended  to  limit  the  powers  of  the  arbitrator y  and  Power  of  arbi- 
prevent  him  from  making  ^general  award,  and  to  require  him  '™*^*™*^* 
to  state  any  facts  or  point  of  law,  care  must  be  observed  to  in- 
troduce express  words  in  the  submission  to  that  effect;  and  it 
should  not  state  merely  that  the  arbitrator  shall  be  at  liberty j 


(c)  3  East,  ffOd;  2  Bos.  k  P.  444; 
1  Ld.  Raym.  674  ;  1  Salk.  72 )  Beames, 
5&.  mceord. ;  2  Stra.  1 178,  contra, 

(<l)  frEast,  189;  8  East,  16,  accord,; 
and  8  T.  R.  87,  contra. 

{e)  Bacon  ▼.  Dubarry,  1  Lord  Raym. 
946;  as  thus:  «That  the  said  j1,  B. 
**  as  agent  for  J?.  K,  duly  autliorized,  but 
*'  not  in  any  respect  to  subject  him  the 
**  said  jt,  B.  to  any  liabUity  whatever, 
*'  agrees  that  all  differences  between  the 
**  said  B.  F.  and  G,  H,  shall  be,  and  the 


«< 


same  are  hereby  referred  and  sub- 
<'  mitted  to  the  arbitrament,  &c." 

(/)  Corpe  y,  Giynn,  3  B.  &  Adolph. 
801. 

ig)  3  Esp.  R.  101 ;  Tidd.  9th  ed.  836 ; 
but  see  2  Chitty's  Rep.  40;  ante,  7S, 
note  {c) 

(A)  BuddeU  v.  Suiton^  5  Bing.  200, 
antCy  77. 

(k)  AiUt,  77, 78. 

(/)  MuMeU  T.  Burred^e,  7  Term.  R. 
352 ;  Gttmer  t,  ThUer,  3  Lev.  24. 
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CHAP.  III. 
OPREFERENCKS 
TO  ARBITRA- 
TION. &C. 


Other  suggest- 
ed tenns. 


but  peremptorily  that  he  #/ia// state  what  is  required ;  {k)  and  if 
it  were  merely  tiiat  he  shall  state  any  point  of  law  that  may  be 
raised^  it  would  suffice  if  his  award  merely  state  the  abstract 
questions  of  law  without  reference  to  any  particular  state  of 
facts,  and  to  certify  that  he  has  overruled  them,  and  the  Court 
would  refuse  to  direct  him  to  set  forth  the  focts;  and  therefore 
the  submission  should,  in  a  case  of  this  nature,  peremptorily 
require  a  specific  statement  of  the  facts.  (/)  But  ^'  the  words 
shall  or  may  state,'*  &c.,  have  been  considered  imperative  on 
the  arbitrator  to  comply. 

The  other  terms  of  reference  are  entirely  matter  of  particular 
agreement,  but  frequently  require  much  precaution  and  conside- 
ration. In  the  subscribed  note  a  few  stipulations  are  stated  so  as 
to  guard  agsunst  inconveniences,  which,  it  seems  firom  different 
decisions,  have  occurred  for  want  of  proper  terms  having  been 
inserted  in  the  agreement  or  order  of  reference;  and  such  of 
them  as  may  be  applicable  to  each  particular  case  may  readily  be 
adopted,  and  the  rest  rejected,  (m) 


(k)  Anie,  76,  78,  end  see  Form  in  note,  poH^  90. 
(/)  Jag  V.  Byles,  3  Moore  &.  Scott,  86,  and  ante,  76,  78 ;  see  forms  of  snUmb- 
sion,  poit,  90. 


Agreement  of 
reference  not 
under  seal. 


The  like  by 
erofls  bonds. 


Indenture  of 
reference. 

Recital  of  ge- 
neral or  parti- 
cular g^ev- 
ances. 


(m)  ''  llemorandam  of  an  agreement  made  this  — —  day  of- 


A.  D. 


Stipulation  to 
abide  by  award. 


Power  to  en- 
Urge. 


between  ^.  B,,  of ,  and  C  D.,  of ,  as  follows  ;  viz."  Ac.  [state  recitals 

and  terms  as  below,  or  proceed  at  once  to  the  statement  of  the  agreement  to  refer, 
as  below  ;  but  to  bind  iein,  and  afford  a  preference  in  the  administration  of  asNlB 
by  an  executor  or  administrator,  a  reference  by  deed  or  bond  is  preferable.] 

If  the  submission  be  by  cross  bonds,  the  obligatory  part  is  to  be  in  the  form  of  a 
common  money  bond  ;  and  then  the  condition  shoidd  recite  the  dilFerences,  and 
the  agreement  to  refer,  as  in  the  following  indenture  ;  and  the  ccndUim^  should  be, 
for  abiding  by  the  award  to  be  made,  in  substance  as  in  the  indenture. 

**  This  indenture,  made  the day  of ,  a.  d.  — ,  between  Jl,  B.,  of  — , 

and  C.  D.,  of  — .  Whereas  difflerences  and  disputes  have  arisen  and  are  depend- 
ing between  the  said  W.  B,  and  C,  D."  [if  these  be  special,  and  it  ia  important  ex- 
Sressly  to  limit  the  power  to  award  upon  one  or  more  particular  points,  tiien  It  may 
e  advisable  here  to  specify  them,  and  afterwards  to  limit  the  power  expressly  to 
the  recited  diffierences ;  but  if  the  reference  be  general  of  all  matters  in  dtfierencey 
then  no  specification  will  be  necessary,  and  the  agreement  or  deed  should  imme- 
diately proceed  thus]  :  '*  Now  this  indenture  [or  agreement]  wUnetuth  that  the  said 
A,  B.  and  C.  Z>.  do,  and  each  and  every  of  them  doth,  each  for  himself  severally 
and  respectively,  and  for  his  several  and  respective  A«trr,  executors,  administrators, 
and  assigns  respectively,  covenant,  promise  and  agree  to  and  with  each  other,  his 
heirs,  executors,  administrators  and  assigns,  well  and  truly  to  stand  to,  obey, 
abide  by,  observe,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament  and 

final  determination  of  G.  H,j  of ,  of  and  concerning  the  premises  aforesaid,  or 

any  thing  in  anywise  relating  thereto  ;  and  also  of  and  concerning  all  and  all  man- 
ner of  action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  special- 
ties, covenants,  contracts,  promises,  accounts,  reckonings,  sums  of  money,  judg- 
ments, executions,  extents,  quarrels,  controversies,  trespasses,  damages  and  de- 
mands whatsoever,  both  at  law  and  in  equity,  at  any  time  heretofore,  up  to  and 
upon  the  day  of  the  date  hereof,  had,  made,  moved,  brought,  commenced,  sued, 
prosecuted,  committed,  or  depending  by,  or  between  the  said  parties,  or  any  of 
them,  and  in  particular  of  and  concerning  a  certain  cause  now  depending  between 

the  said  ^.  B.  and  C.  D.  in  the  Court  of ,  and  all  other  matters  in  difference 

between  them,  up  to  the  day  of  the  date  hereof,  inclusive  hereof,  so  as  the  said 
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If  the  reference  be  directed  by  a  rule  or  order  of  the  Court    CHAP.  ill. 
or  a  Judge^  it  maybe  amended  by  inserting  such  omitted  matters  ofrkferwice* 

_  etc 

award  of  the  said  G.  H,  be  made  under  his  hmd^  on  or  before  the day  of ofsubmi«rion 

next,  or  sncb  farther  time  or  times  as  the  said  G,  H.  shall  from  time  to  time  appoint  . 

^ "  *  -  "        Agreementtfaat 


suant  to  the  sUtute  in  such  case  made  and  provided  :  Also  that  the  said  parties  or  'W"  "d 
either  of  them  and  their  witnesses  may  be  examined  on  oath  before  the  said  arbl-  ^^esses  to  be 
trator :   Abo  that  aU  the  costs  and  charges  of  the  said  action  shall  abide  the  erent,  <»^iwd  on 
bat  Uiat  the  costs  and  charges  attending  the  present  arbitration  and  award  to  be  ^'^- 
thercupon  made,  shall  be  in  the  discretion  of  the  said  arbitrator.    In  witness  ^^^l?"  ■**^ 
whereof  they  hare  hereunto  set  their  hands  and  seals  respectively,  the  day  and  year  ^  ■'*"  ^^ 
•bore  written.  i—       /*  /         /        ^^^^^    ^^ 

"  Signed,  sealed,  and  delivered,  being  >  A,  tt.      (L .  S.)      *>*^  ««»  « 

first  duly  stamped,  in  the  presence  of  ua  i  C.  D."   (L.  S.)      d>«wetion  of 

the  arbitrator. 

**  And  that  the  award  of  the  said  arbitrators,  or  any  two  of  them,  whether  ez-  Proviso  that  an 

pressed  to  be  made  by  all  or  some,  but  signed  only  by  two,  shall  be  binding  oo  award  ttgntd 

thesaid  parties.'*    Tkommt  v.  Httmqr,  1  Sim.  (k  Stu.  524.  by  two  or  three 

aibitratort  to 

sofflce 
'*  And  that  the  said  arbitrators  or  the  major  part  o   them  shall,  either  before  or  power*  to  ap- 

after  they  have  disagreed,  or  become  unable  to  make  their  award  in  the  premises,  ndini  f lesh  ar- 
ehoose,  nominate,  and  appoint,  in  writing  under  their  hands,  one  or  more  other  bitratore  or 
arbitrators  or  umpires  or  umpire,  in  the  premises ;  and  that  provided  such  fresb  mnpire  and 
arbitrator,  umpires  or  umpire  shall  have  attended  the  meetings  or  parts  of  meet<  power  for  the 
logs  before  the  said  arbitrators,  as  shall  in  the  judgment  of  such  fresh  arbitrators,  latter  to  award 
umpires,  or  umpire,  be  sufficient,  with  the  assistance  of  the  minutes  of  evidence  without  a  fur- 
taken  by  the  said  arbitrators,  or  any  one  of  them,  to  enable  such  umpires  or  um-  (j^f  meeting, 
pire  to  make  a  just  and  correct  award ;  then  it  shall  and  may  be  lawful  for  them 
and  him,  to  malEe  their  or  his  award  or  umpirage  accordingly,  after  having  had  or 
without  having  had,  any  further  meeting,  and  at  any  time  within  one  month  after 
the  said  arbitrators  shall  have  declined  proceeding  further  in  the  matter  of  the 
said  reference,  or  within  such  further  time  as  the  said  fresh  arbitrators,  umpires 
or  umpire,  shidl  in  writing  signed  by  them  or  him  appoint"    Batet  ▼.  Cl»k,  9  Bar. 
and  Cies.  407. 

"  On  or  before  tiie  —  day  of ,  or  on  or  before  such  further  or  ulterior  Extenslvepow- 

day  or  days  as  he  the   arbitrator  shall  or  may  from  time  to  time  appoint,  in  ertoenlaige. 
writing  signed  by  him,  and  indorsed  on  this  agreement  [or  'order,']  or  upon 
any  nile  or  order  made  thereupon  before  the'  time  so  limited  shaU  have  ex 
pired,  whether  or  not  auT  further  rule  or  order  shall  have  been   made  there- 
upon ;  or  at  any  time  before  he  shall  have  certified  in  writing,  signed  by  him, 
that  he  declines  proceeding  any  further  upon  the  said  reference,  or  at  any  time 
within  one  month  next  after  notice  in  writing,  signed  byone  of  the  parties,  that  he 
wOl  not  consent  to  any  further  delay  in  making  the  award,  unless  the  Court  or 
a  Judge  diall  tiiink  fit  to  direct  that  the  time  shall  be  extended  for  a  further  * 
time  named  in  the  rule  or  order  for  that  purpose.    Provided  nevertheless,  that 
the  said  arbitrator  shall  not  enlarge  the  time  for  making  hix  award  in  the  pre- 
mises beyond  the day,  without  a  Judge's  order  for  that  purpose  having  been 

obtained  on  or  before  that  day.'*  See  necessity  for  or  use  of  these  stipulations, 
Matmv.  Wallu,  10  B.  &  Ores.  107  ;  and  see  haUen  v.  GkMcod,  5  B.  &  Aid.  390 ; 
^^g^fif  V*  FhUay,  6  Bing.  255  ;  1  Young  &  J.  16.  Too  frequentiy  the  terms  of 
sabmission  very  unnecessarily  require  the  expense  of  a  rule  or  successive  rules, 
and  from  want  of  attention  in  obtaining  the  rule  or  order  in  time,  the  arbitrator's 
power  is  determined.    The  best  course  is  to  avoid  the  pecessity  for  any  rule. 

'*  To  whom  the  cause  and  all  matters  in  difference  between  the  said  oarties  are  Power  to  regu- 
referred,  with  liberty  and  power  to  the  said  arbitrator  to  regulate  the  future  en-  late  or  fix  the 
joyment,  management,  care,  and  cleansing  of  a  certain  stream  or  watercourse  lerms  on  which 

called f  or  by  some  other  name,  by  the  said  parties  or  either  of  them  ;  and  a  nuisance  may 

also  with  Hlierty  and  power  to  the  said  arbitrator,  in  case  he  shall  find  tiiat  any  be  continued, 
matter  complained  of  by  either  party,  hath  been  or  is  illegally  erected  or  placed, 
or  continued,  then  he  shall  or  may  award  when  and  in  what  manner,  and  by 
whom,  and  at  whose  expense,  the  same  or  any,  and  what  part  thereof,  shall  be 
abated  or  removed,  or  shall  or  may  be  permitted  to  continue  either  in  part  or 


90  OF   BKPJBRBNCB8  TO  ARBITRATION, 

CHAP.  III.    as  were  inddent  to  the  substaDce  of  the  agreement  of  the 
^toawtra!"  parties; (n)  but  not  to  substitute  A.  for  B.  as  an  arbitrator. (o) 


TION,  Ac. 


in  the  whole^  and  for  what  time,  and  on  what  terms."    Bkoda  r.  Hmttgkf  2  B. 

and  Cres.  346. 

Order  of  T«fer-      **  ^^^  ^^  ^^  ^^  arbitrator  shall  determine  that  there  has  been  a  nuisance,  and 

enoe  of  an  in-    *^*^^  ^  ^^  opinion  that  the  prosecutors  are  entitled  to  costs  ;  then  the  said  de- 

dicCment  for      fendant  agrees  to  consent  to  a  verdict  of  guilty,  and  to  pay  the  costs  of  the  said 

nvisance.  prosecutors,  and  also  of  the  said  reference  and  award ;  and  that  it  shall  also  be 

in  the  discretion  of  the  said  arbitrator,  to  determine  and  direct  that  the  said 

defendant  shall  pay  the  costs  of  the  special  jury,  and  if  he  shall  so  award,  then 

the  said  defendant  agrees  to  pay  the  same."     See  necessity,  B.  v.  Moaie,  3  B. 

and  Adolp.  237. 

Stipulation  *'  And  it  hereby  agreed  that  in  case  of  the  death  or  bankruptcy,  or  marriage,  ow 

against  revocac  any  illness  or  malady  of  the  said  parties,  or  either  of  them,  it  shall  be  lawful  for 

tion  by  death,    the  said  arbitrator,  nevertheless,  to  proceed  and  make  his  award  in  the  premiwrs, 

marriage,  and  that  the  vame  shall  be  binding  on  the  survivor  or  survivors,  and  also  upon  the 

bankruptcy,       heir,  executor,  or  administrator,  and  representative  of  each  party,  and  also  on  his 

ftc.  assignee,  trustee,  or  committee,  so  far  as  the  same  can  or  may  be  by  law ;  but  so 

far  only  as  to  affect  any  assets  legally  applicable  to  the  satisfaction  of  any  sum  or 

costs  awarded,  and  not  to  bind  or  affect  any  snch  heir  or  rejpresentative  pefsoaally* 

or  other  person,  or  to  subject  either  of  the  said  parties  to  liability  from  which  no 

would  have  otherwise  been  discharged."    3  B.  &  Cres.  144  ;  6  B.  &  Cres.  255.    ik 

nuater  Joteph  v.  Webtter^  1  Russ.  &  M.  496 ;  see  also  put  102,  3. 

Stipulation  thai      "  ^^'^  it  is  hereby  agreed,  that  in  case  the  said  arbitrator  shall  die,  or  become 

the  death  of      vAahle,  or  shall  decline  to  proceed  in  the  'said  reference,  the  power  to  arbitrate 

the  arbitrator    ^^  ^^  premises  shall  not  thereupon  abate  or  determine,  but  that  it  shall  be  lawful 

shall  not  re-       ^^^  ^®  Court  of or  one  of  the  Judges  thereof,  or  the  Clerk  of  the  Rules  thereof 

voice,  &C.  ^'^  ^^  ^^^^"'^  being,  to  nominate  and  appoint  one  or  more  arbitrators  to  award  upon 

the  premises,  in  lieu  of  the  said  hereby  named  arbitrator,  and  that  the  agreement 
and  the  awwrd  thereupon  shall  extend  and  apply  in  all  respects  as  if  audi  person 
had  been  the  original  arbitrator."  Seepoi/,  103,  n.  (k) 
Power  to  exa-  «  With  liber^  to  the  said  arbitrator  to  examine  the  said  parties  and  their  wit- 
mine  parties  ncsses  npon  oath,  or  otherwise,  as  he  shall  think  fiu"  Wante  v.  BtymU,  ZB.  6t 
and  witnesses  Cres.  590.  See  the  necessity  for  this,  3  &  4  W.  4,  c.  42,  s.  41 ;  «ile,  83. 
on  oath.  «  And  it  is  hereby  agreed,  that  each  of  the  said  parties  shall  and  will,  at  least  two 

Stipulation  to    ^3^  before  the  first  or  any  subsequent  meeting  appointed  by  the  said  arbitrator, 
state  a  candid    prodoce  and  deliver  to  him  a  full,  true,  lust,  candid,  and  clear  account  or  state- 
and  explicit  ac-  ™^^  >°  writing,  of  all  and  every  item  of  his  claim,  or  set  off,  or  advance,  or  pav* 
countof  claims,  ^"^^  ^^  deduction,  and  shall  and  will  thereby  and  therein  admit  such  items  on  the 
and  produce       other  side  as  he  knows  to  be  correct,  and  endeavour  to  reduce  the  enquiry  before 
documents.        ^  <<^  arbitrator  to  as  few  items  as  may  be  possible ;  and  that  in  default  of  either 
of  the  Said  parties  so  doing,  then  that  the  said  arbitrator  shall  and  may  award  snch 
costs  or  sum  of  money,  as  stipulated  damages  in  lieu  of  costs,  to  be  paid  by  the 
party  guilty  of  neglect  in  the  premises,  as  he  may  think  fit.    And  fiirther,  that 
each  of  the  said  parties  shall  and  will,  at  each  and  every  meeting  before  the  said 
arbitrator,  without  an^  previous  notice  so  to  do,  produce,  and  leave  in  the  poa- 
session  of  the  said  arbitrator  until  he  has  made  his  award,  all  and  every  docnment 
whatever,  that  directly  or  indirectly  relates  to  the  matters  in  difference." 
Stipulation  that      '*  And  for  the  more  explicitly,  satisfactorily,  and  permanently  adjusting  and  de- 
the  arbitrator     termining  all  and  every  matter  of  dispute  or  difference  between  the  said  parties  that 
ahall  expressly,  shall  or  may  be  brought  before  the  said  arbitrator,  it  is  hereby  agreed  Uiat  the 
upon  the  fiice    said  arbitrator  shall,  at  the  request  of  the  said  parties,  or  either  of  Uiem,  when 
of  his  award,     reasonably  required  so  to  do  by  writing  signed  by  the  party,  and  delivered  to  the 
m4jm4ictUe  Hpa-  said  arbitrator  at  least  twenty-four  hours  before  he  shall  make  his  award,  in  and 
mitljf  upon         by  hia  said  award,  state  and  separately  adjudicate  upon  every  claim  made  by  or  on 
each  claim.        the  behalf  of  either  party,  and  state  whether  he  allows  or  disallows  the  same." 

Stipulation  that  «  And  it  is  hereby  expressly  declared  and  agreed  that  the  said  arbitrator  shall,  at 
the  arbitrator  the  instance  and  request  of  either  of  the  said  parties,  state  in  expBcit  terms,  upon 
«Aatf  if  required  the  face  of  his  award,  the  exact  eouUnct  ami  /aetg,  in  respect  whereof  either  of 
state  the  evi-  the  said  parties  shall  think  fit  to  state  or  raise  any  legal  objection  or  question, 
dence  and  whether  npon  the  admissibility  or  competency  of  any  evidence  or  witness,  or  upon 

points  of  law  ^ 

on  the  face  of 

his  award.  («)  5  Taunt.  662 ;    4  Taunt.  254  ;      245.     As  to  a  submission  obtained  by 

but  see  2  Chit.  R.  29  5  5  Moore,  167.  fraud,  see  Sacieit  v.  Owen,  2  Chit.  R.  39. 

(•)  IUm  v.  Bingkemy  I  Cromp.  &  J. 


AND  PROCBBDINGS  THKRKON.  91 

Although  in  order  to  make  the  submisBion  a  rule  of  Court,  an    CHAP.  iir. 
affidavit  of  its  execution  may  be  made  at  any  time  after,  and  the  ^^^  arbitra- 
making  of  such  affidavit  may  be  enforced,  (p)  yet  it  is  in  general     tion,  &c 
most  prudent  to  obtain  the  same  ai  or  immediately  after  the  Seamdfy,  The 

affidavit  of  the 
"  execution  of 

any  question  of  law  touching  or  in  any  wise  relating  to  the  interests  of  either  partp,  the  agreement 
respecting  which  his  the  said  arbitrator's  award  is  to  be,  or  might  or  ought  to  be  ^^  °^^  of  re- 
made, together  with  the  said  arbitrator's  opinion  thereupon,  and  in  so  dear  and  f*Brence* 
distinct  a  manner  as  to  enable  both  or  either  of  the  uid  parties  to  obtain  the  opinion 

of  the  Court  of ,  touching  such  question  or  point  of  law,  or  the  due  effect  to 

be  given  to  such  evidence,  or  to  the  opinion  or  decision  of  the  said  arbitrator,  or 
the  result  and  validity  of  his  award  in  the  whole  or  in  part."  See  the  necessity  for 
this  stipulation,  Jong  v.  ByUt,  3  Moore  and  Scott,  86;  ante  87,  88. 

"  And  it  is  hereby  further  agreed,  that  if  either  party,  by  affected  or  unreasonable  Power  to  award 
delay  or  otherwise,  shall  hinder,  prevent  or  impede,  or  endeavour  to  hinder,  pre-  costs  of  delay, 
vent  or  impede  the  said  arbitrator  from  or  in  making  bis  awnrd  so  soon  as  he 
ought,  or  otherwise  might  do,  he  or  she  shall  pay  such  costs  or  sum  of  money  as 
the  said  arbitrator  or  tSa  said  Court  shall  award  or  adjudge  right  and  just."    Wat- 
son, 24  ;  Attan  v.  George.  2  fi.  &  Aid.  3<)5  ;  1  Chit.  R.  204,  S.  C. 

*' And  it  shall  and  may  be  lawful  for  the  said  arbitrator,  at  any  appointed  meeting  Power  to  pro- 
or  hearing  by  him  had  to  proceed  at  and  upon  the  appointed  time,  ex  partem  to  ceed  ex  parte, 
subject  the  party  thereupon  absent,  or  not  adducing  reasonable  evidence  sufficient  in  case  of  ah- 
to  occupy  the  time  of  a  meeting  of  two  hours  duration,  to  any  reasonable  expences,  sence,  or  not 
the  amount  of  which  he  shall  or  may  by  his  award  fix  and  direct  to  be  paid,  or  he  bringing  fbr- 
may  direct  that  the  same  shall  and  may  be  taxed  by  the  proper  officer  of  the  ward  evidence. 
Court,  and  to  be  paid  by  such  party  when  so  taxed."    The  3  &  4  W.  4,  c.  42, 
a.  39,  expressly  requires  the  arbitrator  to  proceed  ex  parte  after  revocation,  and 
declares  that  the  award  shall  be  valid. 

'*  And  it  is  further  agreed,  that  if  either  of  the  said  parties  shall  fail  or  neglect  Power  to  pro- 
to  attend  before  the  said  arbitrators  or  umpire,  at  any  meeting  appointed  by  them  oeed  exparte^ 
or  him,  after  three  days'  previous  notice  shall  have  been  given  or  sent  to  the  said  jn  ^  fuller 
parties  thereof,  then  the  said  arbitrators  or  umpire  shall  be  at  liberty  to  proceed  form, 
from  time  to  time  exparte^  and  to  make  their  or  his  award ;  and  that  the  party  absent 
shall  at  most  be  entitled  at  any  subsequent  meeting  to  require  the  arbitrator  to  state 
to  him  the  substance  of  the  evidence  adduced  when  he  was  absent,  and  in  case  he 
shall  desire  to  cross-examine  any  witness  who  has  giren  any  evidence  whilst  he  was 
absent,  he  shall,  at  his  own  expence,  obtain  the  attendance  of  such  witness ;  but 
tlie  opponent  shall  nerertiidess  give  him  facilities  In  obtaining  the  presence  of  such 
witness,  and  the  absent  party  shall,  at  all  events,  pay  every  expence  and  increase 
of  charge  occasioned  by  his  absence." 

' '  As^  it  is  hereby  agreed  that  the  said  — ^  shall  not  be  personally  liable  to  pay  any  >^irreement  to 
•am  of  money  or  costs,  under  or  by  virtue  of  the  award  to  be  made  by  the  said  p^yent  an  ex- 
arbitrator,  fhrtber  or  beyond  the  assets  he  hath  or  shall  or  may  have,  as  the  ex-  Q^ytor  from 
ecttior  of  Mr.  <— — —  and  legally  applicaUe  to  the  satisfaction  thereof;  nor  unless  '^^^^  liable 
Uie  said  arbitrator  shall,  by  hk  awa^,  expressly  find  and  decide  that  after  paying  all  ^{(iiout  assets. 

debts  of  a  higher  nature  or  degree,  the  said hath  assets  in  his  hands  suffi* 

cient  to  pay  the  su:n,  if  any,  found  due  by  the  said  award,  or  some  and  what  part 
thereof,  together  with  the  costs  of  the  said  action  and  of  the  reference  and  award, 
to  be  paid  as  the  said  arbitrator  shall  direct"  See  necessity  for  this  qualification, 
tnUe:  and  Ruddell  v.  Sutton,  5  Bing.  200.  in  maiter  Joaeph  and  Wekaer,  1  Russ.  & 
M.  496.    In  re  Wanthonmgk,  2  Chit.  R.  40. 

"  And  it  is  hereby  sgreed  that  the  said  arbitrator  may  award  and  direct  such  pro-  pomer  toawarf 
eeedings  either  as  relate  to  pleading  or  practice,  or  the  executing  of  a  warrant  of  ..i^   mi^t  of  a 
attorney  to  confess  judgment,  or  signing  a  cognovit,  to  be  had,  and  such  judgment  .    .  J^  ^ 
to  be  entered,  as  he  shall  think  fit,  to  secure  the  payment  of  all  sums  and  costs  by  •"*~~^ 
him  awarded  to  be  paid,  and  that  each  of  the  said  parties  will  adopt  such  messures  q^* 
as  sliall  be  necessary  or  proper  in  that  behalf,  so  as  to  observe  such  direction  as 
nearly  as  may  be."    See  Hutchnuon  v.  B/ackwell,  8  Bing.  331 ;  1  M.  &  S.  513.    A 
aubmission  to  refer  a  cause  and  the  issue  therrin  to  a  barrister,  does  not  authorise 
him  to  award  a  verdict  to  be  entered  :  and  aembk,  that  unless  a  jury  has  been  eni'* 
panelled  and  sworn,  it  would  be  improper  to  award  a  feigned  verdict  to  be  entered, 
and  that  the  only  course  would  be  to  award  that  judgment  be  entered  by  confSession, 
and  reHcta  verificatiane  of  the  plea,  or  nolle  prosequi  against  a  plaintiff. 


(p)  Post,  92,  note. 
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CHAP.  III.    instrument  has  been  signed^  and  the  subscribed  form  is  proper 
TO  AEBiTBA-   ^^^  ^^®  purpose;  {q)  and  there  should  be  a  duplicate  affidavit 
TioN,  dec      annexed  to  each  part  of  the  instrument  of  reference,  and  tsiwom, 
so  that  each  party  may  hare  one  to  use. 


mrd/yyOt 
making  the 
Bubmission  a 
raleofCoart. 


As  the  statute  speaks  only  of  Courts  of  Record,  it  has  been  con- 
sidered that  the  Court  of  Chancery^  which  is  not  in  strictness  of 
record,  is  not  within  the  act;  (r)  but  the  second  section  of  the 
9  &  10  W.  3,  c.  15,  imports  that  the  Legislature  intended  to  in- 
clude the  superior  Courts  of  Equity ;  and  in  practice.  Courts  of 
Equity  have  long  assumed  concurrent  jurisdiction,  {s)  And  in 
equity  as  well  as  at  law,  a  submission  to  reference  may  be  made 
a  rule  of  Court  as  well  after  the  award  has  been  made  as  be- 
fore. (/)  It  may  also  be  made  a  rule  of  Court  in  vacation  as  well 
as  in  term,  (ti)  But  when  the  reference  is  by  agreement  or  deed, 
it  is  advisable  to  make  it  a  rule  shortly  after  the  agreement  has 
been  altered  into ;  because  as  an  affidavit  of  the  due  execution 
of  the  agreement  is  required  in  order  to  make  the  same  a  rule 
of  Cotui;,  death  or  absence^  or  refusal  of  the  witness  to  make 
the  requisite  affidavit,  might  occasion  at  least  delay,  if  not 
difficulty  (f  ^)  Besides,  when  the  parties  and  witnesses  know  that 
they  are  to  act  and  give  evidence  imder  a  rule  already  obtained. 


Stipulated  da- 
mages to  be 
paid  in  case  of 
unreasonable 
delay  by  eitlier 
party. 


**  And  in  eaae  either  of  the  aud  parties  shall  by  any  unreasonable  delay  in  proceed- 
ings or  otherwise,  hinder  or  prerent  the  8«d  arbitrator  from  making  his  award,  on 

or  before  the  said day  of ,  or  any  time  enlarged  by  him,  then  he  shaU 

pay  to  the  other  the  sums  following,  that  is  to  say ;  if  the  said  defendant  shall  occa- 
sion such  hindrance  or  prevention,  then  he  shall  pay  to  the  said  plaintiff  the  sam  of 
It  as  being  the  estimated  and  stipulated  and  hereby  agreed  amount  of  the  sura 
daimed  by  the  said  plaintiff,  together  with  the  costs  which  the  said  plaintiff  has  and 
probably  wUl  incur ;  and  if  toe  said  plaintiff  shall  occasion  such  hindrance  or 
prevention,  then  he  shall  pay  to  the  said  defendant  the  sum  of  /.  ,  being  the 
estimated,  stipulated,  and  hereby  agreed  amount  of  the  expencea  and  costs  which 
the  smd  defendant  hath  and  probably  will  incur  in  his  defence  of  the  premises. 
And  that  it  shaU  and  may  be  lawful  for  the  said  arbttrator  to  award  within  any  rea- 
sonable time  hereafter,  that  the  said  sum  shaU  be  paid  accordingly ;  and  also  to 
award  and  direct  what,  if  any,  judgment  shall  be  caused  to  be  signed  or  entered,  to 
secure  the  due  payment  thereof. 


Form  of  affi- 
davit of  signa- 
ture to  the 
agreement  of 
r^rence  by 
attesting  wit- 


(y)  In  the  Court  of . 

jf,  J5.,  of,  &c.  clerk  of  G,  H,,  of , 

attorney,  maketh  oath  and  saith,  that 
he  was  present  at  the  time  of  the  signing 
the  agreement  hereunto  annexed  [or  of 
the  signing,  sealing  and  delivery  of  the 
bond  *'  or  deed  "  hereunto  annexed]  ; 

and  that  C.  /).,  of ,  and  JB.  F.,  of 

,  therein  mentioned,  did  duly  sign 
[or  teal,  and  as  bis  and  their  act  and  deed 
deliver]  the  said  agreement  [or  bond  or 
deed]  in  the  presence  of  this  deponent; 
and  that  the  names  of  C  7).  and  E.  /*., 
set  and  subscribed  to  the  said  agree- 
ment [or  bond  or  deed]  are  respectively 
the  proper  himd-writing  of  the  smd  C 


D,  and  S,  F.y  and  that  the  name  of 
^.  R,  set  and  subscribed  as  the  witness 
thereto,  is  of  the  proper  band-writing  of 
this  deponent.  A.  B, 

[Sworn,  &e.] 

(r)  Ttdd.  9th  ed.  S2I ;  but  citing  % 
Mad.  Ch.  Pr.  71S. 

(«}  2  Mad.  Ch.  R.  713, 4.  Poai. 

[t)  CAeede  v.  Lequame,  2  Yes.  315 ; 
Pownal  V.  King,  6  Yes.  10  ;  Syme*  v. 
Smithy  5  Mad.  Rep.  74,  overruling 
Speliinge  v.  Carpader,  3  P.  Wms.  361. 

(at)  5  B.dc  Aid.  217  $  Tidd.  836. 

(v)  1  Stra.  1 ;  10  Mod.  322,  S.  C. ; 
Barnes,  58;  1  Price,  308;  i  Chit  R. 
743. 
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and  which  might  be  promptly  acted  upon  by  attachment,  they   CHAP.  IIT. 

may  be  the  more  disposed  to  act  correctly.    Where  four  actions,  ^to^mtt^-* 

tiiree  in  the  Exchequer  and  one  in  the  King's  Bench,  were  re-     tiow,  Ac; 

ferred  by  an  agreement  of  reference,  which  had  been  made  a 

rule  of  the  King's  Bench  under  a  clause  therein,  empoweripg 

the  parties  to  make  it  a  rule  of  the  King's  Bench  or  Exchequer, 

the  Court  refused  to  allow  the  agreement  to  be  made  a  rule  of 

that  Court;  and  that  Court  appears  to  have  considered  that 

the  statute  9  &  10  W.  c.  15,  only  authorizes  the  making  an 

ifpreement  to  refer  a  rule  of  one  Court,  and  not  of  more  than 

one.  {w) 

If  the  arbitrators  hare  power  to  appoint  another  arbitrator,  or  Fturtkfy^  Ap- 
an  umpire,  in  case  they  should  disagree,  they  may  immediately,  ^J^f°'  ^^ 
and  before  any  disagreement,  appoint  their  umpire ;  {*)  and  it 
seems  better  to  make  the  appointment  before  disagreement,  as 
they  are  more  likely  to  concur  in  a  judicious  choice  before  than 
after  disagreement,  and  after  which  they  might  not  be  able  to 
concur,  and  by  which  any  award  might  be  prevented.  It  has 
been  ftirther  held,  that  in  such  a  case  the  circumstance  of  the 
arbitrator,  or  even  of  a  stranger,  joining  with  the  umpire  in 
making  the  award,  did  not  prejudice,  (y)  The  reftisal  of  one 
umpire  to  accept  the  appointment,  does  not  predude  the  arbi- 
trator from  appointing  another  within  the  time  limited ;  (z) 
and  although  an  umpire  cannot  in  general  make  his  award  until 
after  the  original  arbitrators  have  refused  to  proceed,  yet  he 
may  do  so  at  any  time  after  they  have  declared  that  they  will 
not  make  an  award,  (a) 

In  genend,  the  appointment  of  another  arlntrator,  or  of  an 
umpire,  must  be  the  result  of  the  exercise  of  sound  discretion, 
and  not  of  chance,  as  tossing  up  or  drawing  lots ;  (ft)  and  this 
idthough  the  original  arbitrators  had  each  chosen  and  named  a 
proper  person  as  an  umpire,  and  then  tossed  up  whose  nominee 
should  be  appointed;  for  both  ought  menfalfy  to  have  concurred 
in  the  selection,  (c)  The  form  of  appointing  an  umpire  may 
depend  on  the  terms  of  their  power,  but  may  in  general  be  as 
subscribed,  (d) 

(w)  Wtrnpcmuf  ▼.  iXs/er,  2  Cromp.  ft  East,  51. 

Jenrit,  379 ;  aod  ptmt^  as  to  Courtt  of  (c)  Id.  ibid  ;  YaimgrMilbr,  3  B.  and 

Equity.  Ores.  407.                                                 _          .    ^. 

(*)  Baiet  v,  Cooike,  9  B.  ft  Ores.  407.  («0                                   f  ^.  B.         Form  of  arbi- 

(y)  And  tee  4  Taunt.  232.  Between^    and           trators  ap- 

(•)  1 1  East,  369,  note  («) .  Ic.D,          pointinent  of 

{«)  3  M.  ft  S.  559.  We   O.  H.   and   /.  K,  the  within-  «  umpire. 

[6)  Ford  r,  Joiut,  3  B.  ft  Adolph.  n^med  arbitraton,  do  by  yirtne  and  in 

248  ;  Yow^  t.  Midler,  3  B.  ft  Cres.  407 ;  pnnnanee  of  the  powers  within  con- 

In  re  CtmtU,  4  Man.  ft  Ryl.  555 ;  16  tained  and  in  vs  rested,  hereby  nominate 
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CHAP.  HI. 

QTKRFRRRNCtt 
TO  ARBITRA- 
TION ,  &C. 

FIfthfyy  The 
meetings,  and 
lecnring  the 
attendance  of 
witneases. 

Necessity  or 
expediency  of 
written  ap- 
pointments of 
meetings. 


a 


(I 


(C 


Hearing,  and 
production  of 
endenoe  at  the 
Jb-it  meeting. 


The  principal  difficulty  incident  to  references  to  a  barrlBtef, 
especially  when  they  are  to  be  attended  by  counsel  for  each 
party,  is  the  securing  the  punctual  attendance  of  all  requisite 
parties  during  a  meeting  of  useful  duration^  so  a^  really  to  dis- 
patch with  effect  some  considerable  portion  of  the  case. 

It  was  always  advisable,  and  since  the  enactment  in  3  &  4 
W.  4,  c.  42,  8. 40,  would  be  necessary,  in  order  to  bring  a  party 
or  witness  into  contempt  for  his  non-attendance  before  an  arbi- 
trator, to  serve  upon  him,  t(^;ether  with  a  rule  or  order  therein 
mentioned,  ^^an  appointment  of  the  time  and  place  ci  attend- 
ance, in  obedience  to  such  rule  or  order,  signed  by  one  at  least 
of  the  arbitrators,  or  by  the  umpire  before  whom  the  attend- 
ance and  production  of  documents  is  required."  Upon  the 
acceptance  of  the  reference,  the  arbitrator  should  be  required  to 
appoint  the  first  and  sometimes  even  subsequent  meetings ;  and 
as  adverse  witnesses  cannot  be  required  to  attend  at  more  than 
two  consecutive  days,  the  appointment  and  order  for  their  at- 
tendance should  be  framed  accordingly.  («)  The  form  of  the 
appointment  of  the  first  or  subsequent  meeting  may  be  to  the 
subscribed  effect,  fixing  the  precise  time,  to  prevent  any  suppo- 
sition that  it  is  only  nominal,  as  occurs  in  some  descriptions  of 
meetings;  and  all  duplicates  of  the  appointments  should  be 
signed  by  the  arbitrators  and  delivered  to  the  respective  attor- 
nies.  If  the  appointment  should  be  after  and  pursuant  to  a 
Judge's  order  or  rule  requiring  the  attendance  of  a  witness^ 
then  it  should  refer  to  the  order  and  the  statute. 

If  it  be  expected  that  there  will  be  more  than  one  meeting, 
then  it  may  be  advisable,  unless  death  or  absence  is  to  be  appre- 
hended, not  to  produce  adverse  or  expensive  witnesses  at  the 
first  meeting,  but  principally  documentary  evidence,  and  wit- 
nesses who  may  be  in  attendance,  and  whose  testimcmy  and 


Arbitrator's 
appointment 
of  the  first  or 
other  meeting. 

And  also  a 
fonn  of  a  pe- 
renuttbry  and 
final  meetlqgf 
and  of  the  in- 
tention to 
proceed  ex 
pmrte. 


aRd  appoint  Mr.  L.  M.,  of  — ,  the 
third  person  ot  arbiU^tor  [f  "umpire"] 
within  mentioned,  he  having  been  se- 
lected and  clioeen  by  as  for  that  par- 
pose,  to  act  and  award  and  decide  as 
within  directed.   Witness  our  hands  this 

—  day  of ,  A.  D. 

G.H. 
LK. 
(e)  Sect.  40  of  3  &  4  W.4,  c.42. 

CA,B, 
Between  <     Sl 

I  appoint  Monday,  the day  of 

— «  instant,  at  serea  o'clock  in  the 
evening   precisely,  at   my  Chambers, 

No. ,  Paper  Buildings,  Temple,  for 

proceeding  on  this  reference.     Dated 


thU 


day  of 


-  A.  D. 

G,  U^  Arbitrator. 
To  Mr.  A,  B,  and  C.  D., 
and  their  respective  Attomies. 

CA.B. 
\<     & 


I  appoint 
instant,  at- 


l}etween< 
-,  the 


day  of 


-o'clock  in  the  evening 
-^fpertm^torify  to  prooeed 
upon  and  conclude  this  reference ;  and 
1  hereby  give  notice  that  in  case  of  the 
non-attendance  of  either  party,  I  shall 
nevertheless  proceed  and  immediately 
make  my  award  according  to  the  atatale 
in  that  case  made  and  provided.  Dated 
this  «•«— day  of  — -  a.o*  — • 

O,  N.,  Arbitrator. 
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cross-examination  will  be  short  and  rapidly  disposed  of.    Be-    CHAP.  ill. 
ca^c  at  such  finrt  meeting  «imi«ion8  may  be  made  and  other  ^nSTaf 
arrangements  entered  into  so  as  to  dispense  with  the  attend-     tiok,  &c> 
ance  of  adverse  or  expensive  witnesses.    The  attornies  for  each 
party  should  examine  and  arrange  their  evidence  and  witnesses 
before  the  first  meetuig^  in  the  manner  hereafter  directed  to  be 
observed  in  preparing  for  trial,  and  should  evince  before  the 
arbitrator  as  much  candour  as  justice  may  admit,  and  never 
make  technical  objections  unconnected  with  the  equity  of  the 
case,  unless  where  by  the  terms  of  the  reference,  it  will  be  im- 
perative on  the  arbitrator  to  give  them  effect.  (/) 

For  the  sake  of  the  parties,  and  to  avoid  the  increase  of  ex-  Meetings  to  be 
pense,  when  once  a  meeting  has  been  fixed,  it  is  the  duty  of  the  fectJ].  ^  ^ ' 
arbitrator  to  proceed,  unless  serious  illness  should  prevent,  and 
the  attornies  on  both  sides  should  so  arrange  that  an  adequate 
number,  and  yet  not  too  many  witnesses  or  evidence  should  be  at 
hand,  so  as  to  prevent  any  meeting  from  being  abortive ;  and  in 
case  the  counsel  for  the  parties  should  be  unable  to  attend  at  the 
appointed  time,  the  attorney  himself  should  be  fully  prepared  to 
proceed  at  least  with  documentary  evidence,  if  not  with  the 
examination  of  witnesses.  There  is  a  strong  moral  duty  in  this 
respect  to  avoid  the  increase  of  fees  and  other  avoidable  expense, 
which  constitutes  one  serious  ground  of  objection  to  references. 
The  3  &  4  W.  4,  c.  42,  s.  40,  contidns  ample  powers  to  enforce 
the  attendance  of  witnesses,  and  care  should  be  observed  to  take 
all  proper  measures,  and  in  due  time,  to  secure  their  attendance  at 
such  meeting,  and  in  tiie  manner  directed  by  the  statute,  viz.  by  ob- 
taining a  proper  rule  or  order  of  a  Judge,  commanding  the  attend- 
ance of  a  party  and  the  production  of  documents  which  must  be 
described  in  the  rule  or  order,  and  by  further  obtaining  a  written 
appointment  of  the  time  and  place  of  attendance,  signed  at  least 
by  one  of  the  arbitrators,  if  several,  or  the  umpire,  and  that 
each  of  them  be  served  in  reasonable  time  before  the  meeting. 
There  must  also  be  a  due  tender  of  expenses,  and  the  witnesses 
cannot  be  required  to  attend  more  than  two  consecutive  dajrs, 
to  be  named  in  the  Judge's  order. 

To  avoid  all  pretence  of  mistake,  it  will  be  advisable  for  the  Notices  of  the 
attorney  of  the  party  whose  interest  it  is  to  press  forward  in  ^^Jjj^ 
the  reference,  besides  the  notice  usually  ^ven  by  the  arbitrator 
of  his  appointment  of  the  next  meeting,  made  in  tiie  presence  of 
the  parties,  to  obtam  from  the  arbitrator  his  written  and  signed 
appointment  for  each  successive  meeting j  and  to  serve  1^  copy 

(/)  See  «i/f,  76,  r8>  87,  88. 
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CHAP.  HI.  upon  the  opponent's  attorney  in  due  time,  at  least  two  or  three 
TO  ABBiTRA-  ^^Y^  before  the  named  day,  and  refresh  the  opponent's  memory 
TioN,  Ac.  on  the  day  before,  as  to  the  precise  hour  of  attendance ;  and  a 
forma]  notice  should  at  all  events  be  served  of  any  meeting  in- 
tended to  be  final.  This  wiQ  avoid  all  pretence  of  misapprehen- 
sion, which  sometimes  is  available  for  the  purpose  of  delay ;  (g) 
and  further,  it  would  be  advisable,  early  on  the  day  before  the  ap- 
pointed time,  to  leave  a  copy  of  the  appointment  at  the  chambers 
of  the  respective  counsel  retained  to  attend  upon  the  reference. 
If  the  arbitrator  proceed  without  proper  notice,  his  award  might 
be  set  aside.  (A) 

Sixthif,  En-  In  general,  by  the  terms  of  the  reference,  the  arbitrator  has  parti- 
Jj^*^  ^  cular  and  express  power  to  enlarge  the  time  for  making  his  award ; 
and  a  power  to  enlarge  without  express  limitation,  enables  the  ar- 
bitrator to  enlarge  several  times,  and  from  time  to  time,  (t)  To 
prevent  accident  and  forgetfulness  as  to  the  time  or  mode  of  en- 
.largement,  this  should  be  as  general  and  comprehensive  as  possi- 
ble; for  if  it  be  precise  and  limited,  it  must  be  specially  pursued; 
and  therefore  when,  by  a  judge's  order,  a  cause  was  referred  to  an 
arbitrator,  so  as  he  should  make  his  award  in  writing  on  or  before 
the  1st  day  of  July  then  next,  or  on  or  before  such  further  or  ul- 
terior day  as  he  should  appoint  in  writing  under  his  hand,  to  be 
indorsed  on  that  order, and  the  Court  o/King*s  Bench,  or  a  Judge 
thereof  should  order;  and  the  arbitrator,  by  indorsement  on  the 
order,  enlarged  the  time ;  but  at  the  time  when  he  made  his 
fiward,  no  Judge's  order  had  been  obtained  ratifying  that  en- 
largement :  it  was  held  that  the  arbitrator  had  no  authority, 
and  that  the  award  was  void.  (J)  But  it  might  be  otherwise, 
if  the  parties  to  the  reference  proceeded  therein  without  a  due 
enlargement  after  the  limited  time  without  objection.  (A:)  So 
where  a  time  was  limited  for  making  the  award  by  a  bond  of 
reference,  and  before  that  time  had  expired  the  parties,  by 
another  deed,  enlarged  the  time,  and  the  award  was  made  within 
such  extended  time ;  it  was  held,  that  an  action  for  the  non- 
observance  thereof  might  be  sustained  upon  the  bond,  (l)  But 
the  exercise  of  this  power  is  in  general  discretionary,  and 
the  refusal  of  an  arbitrator  to  allow  sufficient  time,  although  it 
might  be  ground  for  a  motion  to  set  aside  his  award,  could  not 


(g)  DotUngUmr.  lhtdnm,  I  Bing.  384.  U)  Mtutm  ▼.  WaUUy  10  Bar.  &  Cres* 

(A)  Salk.  71 ;  Ammynumt^  2  Chitty'a  107 ;  bat  see  1  M.  &  S.  1»  cvn/ni. 

R.  44.  {k)  Leggett  t.  fMry,  6  Biiigr.  255 1 

(t)  I  Taunt  509|  4  Taunt  658;  2  Young  &  J.  16. 

CUtR.  45.  (/}  Greig  t.  Talboi,  2  Bar.  &  C.  179. 
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be  pleaded  in  answer  to  an  action  for  the  breach,  {m)     Where 
a  verdict  has  been  taken  for  a  named  sum,  subject  to  an 
a^rard  to  be  made  by  a  certain  day,  merely  as  to  the  amount  of 
44(pf^;^}  and  the  arbitrator  accidentally  let  the  day  pass  with- 
qut  qitaJdng  his  award,  and  the  defendant's  attorney  would  not 
cpnuent  tq  tbe  time  being  enlarged,  the  Court  granted  liberty 
to  the  pl^tiff  to  enter  up  judgment  and  issue  execution  forth- 
Mfiihy  for  the  whole  amount  of  the  verdict,  unless  the  enlarge- 
j^ent  w^re  consented  to ;   though  at  the  instance  of  the  Bail 
tb^  ordered  that  no  execution  should  issue  against  them  before 
Ik  certain  time,  when  it  appeared  that  the  defendant,  who  was 
HbroM,  would  probably  be  in  England,  (n)     But  where  a  ver- 
.4ipt  had  b^ii  taken  at  the  Spring  Assizes,  subject  to  a  refer- 
ence, and  the'  award  to  be  made  before  the  IGth  of  April,  and 
the  plaintijOf's  attorney  neglected  to  obtain  the  Nisi  Prius  order 
until  after  the  time  had  expired,  the  Court  refused  to  let  the 
plaintiff  proceed  on  the  verdict>  although  the  defendant  declined 
to  submit  to  a  new  order  of  reference  on  the  former  terms,  and 
left  the  plaintiff  to  proceed  again  to  trial,  (o) 

As  a  measure  of  precaution,  it  is  recommended  that  the  arbitra- 
tor, when  he  has  power  to  enlarge,  dp  exercise  it  ai  once  for  so  long 
0  time  as  to  secure  abundance  of  time  to  hear  and  determine  upon 
the  case,  and  that  in.  the  most  comprehensive  terms,  so  as  to  avoid 
the  possibility  of  the  determination  of  his  authority  by  effluxion 
of  time,  and  which  could  not  preclude  him  from  making  his 
nward  at  an  earlier  day;  the  subscribed  form  would  suffice.  (/>) 


CHAP.  III. 

OP REFERENCES 
TO  ARBITRA- 
TION,  &C. 


Although  the  arbitrator,  especially  when  he  is  a  barrister,  is  Sevemhfy, 
iOYC^ted  with  the  functions  of  a  Common  Law  and  Equity  T^^O^^Ix 

_  ^      ^   ings  before  the 

Judge  and  of  a  J^iry,  and  may  make  his  award  according  to  arbitrator.  (9) 
equity  md  conscience,   without  regard  to  the  strict  rules  of 
law^  either  as  respects  evidence  or  the  rights  of  the  parties,  yet 
in  most  cases,  it  is  considered  most  expedient  to  observe  the 
ordinary  rules  of  evidence  and  law;  and  therefore  the  proceed- 


(m)  Onauinok  t.  Davis,  5  B.  &  Ores. 
534.  As  to  setting  aside  award  on 
gnraad  of  reftoal  to  enlarge,  see  P»t, 

(nj  Tayhr  v.  Gregory,  2  B,  8l  Adol. 
774;  and  see  WaUU  y.  Kelly,  1  B.  & 
Ccse9.  68.  In  general,  lyowever,  the 
plaintiff  must  proceed  again  to  trial, 
unless  an  absolute  rerdict  in  his  favour 
has  been  token.  HaU  ▼.  PhUUp,  9  Bing. 
89. 

(o)  Doe  ▼.  Saundert,  3  B.  &  Adolp.  783. 

Between^     & 
I  CD, 

VOL.   II. 


.   I,  G.  //.,  the  arbitrator  between  the  Porm  of  arhi- 
said  parties,   do,  in  pursuance  of  the  trator's  enlarg- 
power  given  me  by  the  terms  of  sub-  fog  the  time 
mission,  enlarge  and  extend  the  time  for  for  making  his 

making  my  award  herein  until  the award. 

day  of ,  A.  D. ,  and  until  I  have 

made  a  perfect  award  upon  the  matters 

referred.    Dated  this  —  day  of , 

A.  D.  ^— 

G,  H. 
(q)  As  to  irreguktritiet  in  the  arbitra- 
tor's proceedings,  see  post,  as  to  setting 
aside  an  sward.  • 
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CHAP.  III.  inga  before  him  should  in  general  be  conducted  precisely  as  in  a 
''to Vr^bitra-'  co^"^  of  law,  viz.,  by  first  hearing  the  statement  of  the  counsel 
TioM,  &c.  for  the  party  who  has  to  establish  the  affirmative,  with  his 
evidence  delivered  viva  voce,  avoiding  leading  questions,  pre- 
cisely as  in  Court,  and  then  the  statement  of  the  counsel  for 
the  opponent  with  his  evidence,  conducted  in  like  manner; 
and  then,  in  cases  of  importance,  the  counsel  on  each  side 
should  make  their  observations  on  the  whole  case,  on  behalf  of 
their  respective  clients.  Sometimes,  the  arbitrator  having  pre- 
viously received  the  statements  in  writing  of  each  party,  con- 
siders it  unnecessary  to  hear  any  statements  of  counsel,  and  to 
save  time,  recommends  the  waiver  even  of  observations;  but 
in  general,  unless  each  party  and  his  counsel  is  in  full  posses- 
sion of  the  particular  claims  of  his  opponent,  it  may  be  es- 
sential that  the  statement  should  be  made  viva  voce,  so  as  to 
.  prepare  the  opponent  to  cross-examine  the  evidence  of  his 
adversary.  Besides,  the  arbitrator  may  with  propriety  require 
a  reciprocal  statement,  and  a  declaration  of  what  particular 
items  are  admitted  or  disputed,  with  an  intimation,  that  if 
there  be  any  useless  dispute  upon  items  afterwards  clearly  es- 
tablished, he  shall  feel  it  his  duty  to  award  that  the  party 
occasioning  the  waste  of  time  and  expense,  in  adducing  sudi 
evidence,  shall  pay  all  consequent  expences. 


£ighthlf, 
Of  enforcing 
the  attendance 
of  a  witness, 
and  the  pro- 
duction of 
documents,  in 
pursuance  of 
3  &  4  W.  4,  c. 
42.  8. 40,  and 
of  swearing 
witnesses  be- 
fore an  arbi- 
trator. 


Before  the  recent  act,  there  was  no  mode  or  power  of  .conh* 
pelling  the  attendance  of  a  witness  before  an  arbitrator,  even 
where  he  had  engaged  to  attend ;  (r)  and  it  was  at  least  doubt- 
ful whether  a  witness  could  be  indicted  for  peijury  in  respect 
of  any  false  swearing  before  the  arbitrator;  consequently,  arbi- 
trators frequently  could  not  proceed  with  effect,  {s)  But  now  any 
material  witness  may,  on  proper  application  to  a  Judge  or  the 
Court,  be  commanded  by  order  or  rule  to  attend  and  be  ex- 
amined before  the  arbitrator,  upon  his  being  served  with  the 
same,  and  a  duplicate  of  the  arbitrator's  appointment  signed  by 
him,  and  upon  being  duly  tendered  a  sum  sufficient  to  cover 
his  probable  reasonable  expenses,  eundo  morando  et  redeundo; 
and  he  may  be  also  ordered  to  produce  any  flocumen^  in  evidence 
which  a  witness  could  not  in  general  withhold  from  a  Court 
and  Jury  ;  and  if  he  be  guilty  of  false  swearing,  he  may  be  in- 
dicted for  perjury,  {t)  The  form  of  the  affidavit  to  obtain  an 
order  or  rule,  and  of  a  Judge's  order  thereon,  are  suggested  in 


(r)   Wlmuall  v»  Southwood,  4  Man.  & 
Ry.  359 ;  and  MS.  Kith  May,  1829. 
(«)  3  Car.  &  Payne  Rep.  419. 


{t)  See  the  terms  of  the  enactiiienty 
aa/e,  82,  83. 
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the  note,  and  may,  perhaps,  assist  in  any  proceedings,  {x)     It  ^^^P.  in. 

xriH  be  observed,  that  the  subscribed  form  of  affidavit  supposes  toarbitra- 

^  TION,  &C. 

■          ■                ■    '  ■                            ...  ■■■     ■  ^^ 


(jt)      Io  the  Court  of ,  [N.  B.  The  title  will  depend  oa  whether  or  not 

there  is  a  canse  in  Court ;  if  not,  there  should  not  be  any  title  ex- 
ceptinff  as  regards  the  Court*  But  when  there  is,  then  the  title  would 
properly  be  in  the  cause.] 

A.  B,,  of ,  maketh  oath  and  saith,  that  by  an  agreement  in  writing,  made  Affidarit  to 

between  him  and  C.  i>.,  and  signed  by  them  respectivehr,  they  agreed  to  submit  obtain  a 

oert&in  differences  between  them  to  the  award  of  E,  F.  of ,  Esquire,  Barrister  Jndge's  order 

at  Law,  such  award  to  be  nuule  on  or  before,  &c.  next,  or  such  fntther  day  as  he  or  rale,  for  a 
should  appoint ;  and  thai  in  pursuance  of  a  written  agreement,  contained  in  the  witness  to  at- 
said  agreement,  to  that  effect,  the  said  submission  hath  been  made  a  rule  of  this  tend  before  an 
Honorable  Court,  in  pursuance  of  the  statate  in  liiat  esse  made  and  prorided  ;  and  arbitrator  and 
that  the  said  E.  F,  hath  accepted,  and  is  proceeding  upon  the  s«d  reference,  and  produce  cer- 
hath,  according  to  the  said  power,  contained  in  the  said  agreement  of  reference,  tain  docu- 
duly  enlarged  tlie  time  for  making  his  award  thereupon,  until  the  —  day  of  -•<— «  ments,  pur- 
next,  and  that  the  said  arbitrator  hath  duly  made  and  signed  an  appointment  for  a  suantto  3  &  4 
meeting  upon  the  said  reference  before  him,  at  his  chambers,  situate  at,  &c.  on  the  W.  4,  c.  42.  s. 
— —  day  of  — ^  next,  at  the  hour  of  — —  precisely,  and  on  the  next  dav,  at  the  40. 
samA  hour,  a  copy  of  which  appointment,  signed  by  the  said  E,  /*.,  is  hereunto 
annexed,  and  is  signed  by  the  said  arbitrator :  And  this  deponent  farther  s^th, 

that  L.  If.,  of ,  in  the  coonty  of  -^^,  gentleman,  is  now  residing  at 

aforesaid,  in  the  county  of aforesaid  [or  if  he  cannot  be  found,  or  keeps  out  of 

the  way,  instead  of  the  abore,  say,  *'  until  the  — >-  day  of  —  last,  did  reside  in 

*'  the  county  of ,  but  that  he  hath  left  his  said  residence,  and  although  diligent 

"  search  and  enquiry  hath  been  made  to  ascertain  where  the  said  L,  M.  now  re- 
**  sides,  his  present  residence  cannot  be  ascertained,  nor  doth  this  deponent  know, 
"  nor  can  he  ascertain  where  the  said  L,  M.  is  now  to  be  found ;  but  he  hopes  and 
expects  that  if  an  order  shall  be  obtained,  commandtnff  the  attendance  of  the  said 
L,  M,  before  the  said  arbitrator,  he  this  deponent  will  be  able  to  serre  the  said 
L,  M.  with  the  same,  according  to  the  statute,  before  the  time  for  making  an 
award  in  the  premises  shall  have  expired ;"]  and  this  deponent  is  informed,  and 
verily  beUeves,  that  the  said  L,  M,  hatii  in  his  possession,  custody  or  power,  an  in- 
denture, Ac.  [here  describe  the  document  required,  as  fully  as  the  nature  of 
the  case  will  admit]  ;  sod  this  deponent  further  saith,  that  he  is  informed  and  ad- 
vised, and  verilv  believes,  that  the  said  L,  M.  hath  been,  and  is,  and  wiU  continue 
to  be  a  material  and  necessary  witness  for  him  the  said  A.  B.y  touching  the  matfem 
so  referred  to  the  award  of  the  said  E,  K  as  aforesaid,  and  that  it  is  and  will  be 
material  and  necessary  that  the  said  L,  AI,  should  attend  and  be  examined,  and 
give  his  evidence  before  the  said  arbitrator  relating  to  the  matters  so  referred,  and 
should  produce  in  evidence  the  sud  document,  to  and  before  the  said  arbitrator,  on 
&c.  next,  or  on  the  day  then  next  following,  or  on  some  other  days  to  be  fixed  by 
an  order  or  rule  in  pursuance  of  the  said  statate,  and  that  he  the  said  L,  M,  hath 
not  any  just  reason  for  refusing  to  attend  and  be  examined,  or  for  refusing  to  pro- 
duce and  have  the  said  document  read  in  evidence  as  aforesaid,  and  that  he  the  said 
A,  B,  cannot  safely  proceed  in  the  said  arbitration  without  the  evidence  of  the  said 
L,  Af,f  and  the  production  and  reading  of  the  said  document  by  and  before  the  said 
arbitrator.  And  this  deponent  further  saith,  that  he  did  on  &c.  last  past,  apply  to 
and  request  the  said  L.  M,  to  attend  and  be  examined  as  a  witness  before  the  said 
arbitrator,  and  to  produce  the  said  indenture  in  evidence  at  the  same  time,  and  at  the 
same  time  caused  to  be  tendered  and  produced  to  him  the  said  L,  M,  the  sum  of  — /., 
which  was  and  is  sufficient  to  cover  and  defray  all  the  reasonable  expenses  incident 
to  his  compliance  with  such  request,  and  also  a  reasonable  and  proper  compensation 
for  loos  of  time,  but  the  said  L.  M*  wholly  refused  to  comply  with  such  request, 
and  declared  he  could  not  take  any  trouble  m  the  premises.  [The  hitter,  respecting 
the  applicant's  tender  and  refusal,  must  necessarily  depend  on  the  facts.] 
Sworn,  &c. 


« 
it 

cr 


Between 


CA.B. 
<   and 


Upon  rending  the  affidavit  of  A.  B,,  and  the  paper  writing  and  appointment  Judge  s  order 
thereunto  annexed,  I  do  order  and  command  /#.  3f.,  now  residing  at  — ^,  in  thereupon,  for 

the  county  of ,  and  in  the  said  affidavit  mentioned,  to  attend  before  E.  F.,  the  attendance 

Esquire,  the  arbitrator  in  the  said  affidavit  and  paper  writing  mentioned,  on  two  of  the  witness 

consecotiye  days,  that  is  to  say,  on  Monday^  the  — —  dm*  of next,  At  leven  with  a  named 

'  '  '  H  2  documenU 
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CHAP.  10.  that  the  Bubmission  has  already  been  made  a  rule  of  Court,  and 
*To  A  wutka"  ^^^^^  ^  recommended ;  but  this  is  not  absolutely  necessary  ; 
TiON,  &c.  and  it  should  seem,  that  even  the  appointment  of  a  meeting 
before  the  arbitrator,  need  not  precede  the  order  or  rule  re- 
quiring the  attendance  of  the  witness ;  but  it  is  suggested, 
that  it  maybe  most  convenient,  at  the  first  or  subsequent  meet- 
ing before  the  arbitrator,  to  state  who  are  known  to  be  reluct- 
ant witnesses,  from  previous  application  to  them,  and  to  re- 
quest him  to  make  an  appointment  of  two  meetings  on  con- 
secutive days,  allowing  reasonable  time  for  afterwards  obtain- 
ing the  order  or  rule,  and  serving  the  witnesses  with  the  same, 
and  together  with  a  separate  appointment  of  the  two  meetings, 
'  signed  by  the  arbitrator,  and  in  time  to  enable  them,  without 
hurry,  to  prepare  for  and  tajke  the  necessary  journey.  And  as 
an  additional  precaution  offer  the  order  or  rule  has  been  ob- 
tained, another  appointment,  reciting  and  corresponding  with 
the  order  or  rule,  might  be  made  by  the  arbitrator,  and  served 

upon  the  witness. 

> 

Ninihijf,  Of  In  cases  of  references  at  JWn  PriuSf  it  is  usual  to  swear  all 
•wearing  the'  *  ^^  witnesses  then  assembled  to  give  evidence  before  the  arbi- 
witneases.  tratorJ  But  if  this  has  been  omitted  as  to  one  or  more  witnesses 
antecedent  to  the  meeting  before  the  arbitrator,  the  witnesses 
may  be  sworn  before  a  Judge,  and  thejwra/*  produced  to  the  arbi- 
trator. But  since  the  recent  act,  much  expense  may  be  saved 
and  facility  given  under  the  41  st  section,  {u)  which  enacts,  that 
when  in  any  rule  or  order  of  reference,  or  tn  any  uibmission  to 
arbitration,  containing  an  agreement  that  the  submission  shall 
be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the 
witnesses  upon  such  reference  shall  be  examined  upon  oaihy 
then  the  arbitrator  may  administer  an  oath  to  each  witness,  or 
take  his  affirmation ;  and>  in  case  of  false  swearing,  the  crime 

of  perjury  'shall  be  deemed  to  have  been  committed.    In  these 

^— — — » I  I    I iiiiiiii.i^t  ..      .1    I     .■■  I    I     I       ,. 

o'clock  in  the  OTeoing  of  that  day,  pieciB^lyt  and  also  on  Tuesday,  the  next  dav,  at 
the.  same  hour,  at  the  chambers  of  tlie  said  JE. /*.,  situate  at  -*— — ,  being  the  aaya» 
times*  and  place  in  the  said  appointment  mentioned  \  and  that  the  said  Zr.  Af. 
do  then  and  tliere  submit  to  be  duly  sworn  and  examined  upon  his  oath  by  and 
before  the  said  arbitrator,  as  a  witness  in  the  matter  of  the  said  referckice ;  and 
do  also  then  and  there  duly  make  answer  unto  such  lawful  questions  as  sbaU 
then  and  there  be  put  to  him  as  such  witness  by  or  b^ore  the  said  arbitrator ;  and 
I  do  further  order  and  command  the  said  L.  M,,  at  the  time  and  place  aforesaid, 
to  produce  and  give  in  evidence  to  and  before  the  said  arbitrator  a  certain  document, 
bemg,  &c.  [describe  it  fully]  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vided ;  and  that  the  said  L.  M,  fail  not  in  the  premises,  upon  pain  of  his  being 
deemed  to  have  been  guilty  of  a  contempt  of  the  said  Court.  Dated  this  —  day 
of—**,  A.  D.  1834. 

[Signature  of  the  Judge.] 

(h)  3  &  4  W.  4,c.  42.    Jmte,fa. 
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caseS;  the  proper  oath  or  affirmation  is  to  t)e  administered  to  the     CHAP.  111. 
witness  verbaUy,  as  at  JWW  Prius,  and  nearly  in  the  same  form,  ^^  A^^^f* 
€fx(*ptiiig  that  the  arbitfator,  instead  of -the  offider  of  the  Court,     tiow,  Ac. 
is  to  require  the  witness  to  take  into  his  h^nd  the  proper  book, 
(}.  e.  the  Netv  Testament,  if  a  Protestant  or  Quaker,  and  the 
Old  Testament,  if  a  Jew ;)  and  then  the  arbitrittor  is  to  state  to 
the  witness  the- form  in  the  note;  andtheMritness,  after  signify- 
ing his  as^ent^  is  to  kiss  the  book,  which  completes  the  swear- 
iligv(cr) 

It  is  very  generally  provided  in  orders  of  reference,  that  the  7V»/A/f , 
aibitrator  shall  be  ai  liberty  to  e!x:amine  the  parties  themselves ;  of  ^^tnosn, 
a&'Hid^iaiitdge  fo^  a  party, -which  in  some  cases  he  would  do  well  »nd  eridence 
to  insist  upon,  by  absolutely  requiring  such  examination.    There 
are  many  liases  in  tvhich  one  of  tike  parties  may  be  able  justly 
to  prove  a  sale  or  loan  or  a  payment,  when  he  has ,  no  other 
evidence  of  the  fact,  and  his  interest  ought  to  affect  rather  his 
credibility  than  his  competency.      It  having,  however,  been 
fou&d,  that  in  genei^thei  interest  of  patties  has  so  strongly  in« 
fliiehced  their'  minds,  and  tvarped  their  memory,  in  favor  of  a 
fact  thztt  really  had  no  existence,  especially  when  connected  with 
cosvefsation,  so  freijuently  misunderifttood,  that  they  will  venture 
to  swear  to  if^'  MA  4his  ttvAlj  without  intending  to  commit 
peijury,  therefore^arbitrfifoYs  are' in  general  reluctant  to  exercise 
the  Ub^irtyy  because  ^ey  anticipate  th&t  probably  the  other  party 

'  will  equally  strongly  and  sinoerely  deny  the  other's  statement; 
4o  that,  lit  realty,  little  or  no  light  is  thrown  upon  the  point. 
This,  fctrtvever,'  is  entirely,  matter  ^ef  discretion.  There  is  cer- 
teiiiily  no  foundj^dri'-fbr  the  cbmmon  supposition,  that  under 
such  a  jMwer,  a  pallrtyhas  no'' right  to  require  tbe  arbitrator  to 
acaitiitte  him,  to  give  etidenc^  in  his  rnun  /avoTy  but  only  to 

Expose  hiin  to  cross^esaminaldon ;  certainly,  no  such  rule  pre- 

-Yidlfi  in  law  0r  justice  $  tod,  accordingly,  it  has  been  expressly 
held>' that  where  by  an  ordcr»of  iViW  Prt«5  a  caiise  Was  referred 
to  ab  «frtiSll«ti^,  with  libetQr  to  bim,  if  he  should  think  /it,  to 
e^fdtt^e  thir  'paarties^to  the  suit ;  he,  l^e  arbitrator,  might  ex- 
tiniiiie'^'  jiaity  taihe  suit  in  support  of  his  own  case,  (w)  And 
tiie  Court  refused  to  ^et  aside  an  award,  on  the  ground  ttiat  the 

.  partaes-had-been-  ^camined  by  consent,  and  that,  subsequently  ^^^^^  ^f  ^ath 

^ __, .  or  afllrmatioa 

to  be  admum- 
(v)  ^  You  shall  true  answer  make  to      to  either  party,  &n^  therein  you  shall  tered  by  aa  ar- 
all  Buch  questions  ^s  shall  be  asked  of     '  speak  the  truth,  the  whole  truth,  and  bitrator  to  a 
you  by  or  before  me  tduchilig  or  relating      nothing  but  the  truth."  witness,  pur- 

to  the  matters  in  difference  referred  to  So  help  you  God.      suant  to  3  &  4 

my  award  [oir  to  the  award  of  myself  {w)   Warm  v.  Bryant,  3  Bar.  &  C.  W.  4,  C.  42.  8« 

and  G,  HJ]  without  favour  or  affection     '590.    See  form,  anie,  90.  41. 
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CHAP.  lU.     to  the  awards  the  plamtiff  had  discovered  that  the  defendant  was 
^toTmISa^  a  felon  convict.    It  appeared,  however,  in  that  case,  that  the 
TioN,  &c.     judgment  of  the  arbitrator  was  formed  independently  of.  the  de- 
fendant's testimony,  {x) 

Bievmihiy,  As,  Under  the  recent  act,  witnesses  will  certainly  be  indictable 

{b^eHdeS"^!"^  if  guUty  of  peijurj-,  the  evidence,  whether  m  examination  or 
cross-examination,  when  any  case  of  perjury  is  apprehended^ 
should  be  carefully  taken  down  in  writing  in  the  form  of  ques* 
tions  and  answers;  and,  when  concluded,  the  witness  should 
read  over  the  same,  and  be  asked  by  the  arbitrator  whether  he 
would  wish  to  add  any  thing;  and  the  further  questions  and 
answers  should  be  also  written  down;  and  then  the  witness  may 
as  well  sign  the  statement.  And  the  attorney  for  each  party 
should  take  and  keep  a  duplicate,  or  the  original  should  be  re- 
tained by  the  arbitrator. 

Twefftkfy,  Of  The  recent  act,  3  &  4  W.  4.  c.  42.  s.  39,  we  have  seen,  pre- 
fictorimw,  ^  vents  the  effect  of  any  Revocation  by  act  of  the  parties,  in 
all  cases  where  the  agreement  of  reference  was  in  writings 
and  stipulated  that  the  submission  should  be  made  a  rule  of 
a  Ck>urt  of  Record ;  for  it  requires  the  arbitrator  to  proceed 
€s  parte  in  case  of  any  such  revocation,  and  declares  that  the 
award  shall  be  valid  notwithstanding  it.  (y)  In  cases  not  within 
the  act,  although  an  award  after  notice  of  revocation  would  be 
invalid,  yet  if  there  has  been  a  mutual  agreement,  bond,  or 
covenant  to  submit  to  arbitration,  and  abide  by  an  award  to  be 
thereupon  made,  it  is  clear  that  upon  proof  that  there  was  a 
debt  or  damages  to  a  certain  or  ascertainable  amount  justly  re- 
coverable, and  which  probably  would  have  been  awarded,  t^e 
same  sum  would  probably  be  recovered  from  the  party  revoking 
and  his  surety,  in  an  action  upon  the  contract  of  submission, 
assigning  the  revocation  as  a  breach  thereof;  and  probably  upon 
stating  the  payment  of  costs  and  expenses  occasioned  by  the 
revocation  as  special  damages,  those  also  would  be  recbvered.  (z) 
It  will  be  observed,  however,  that  the  recent  statute  does  not 
absolutely  prohibit  a  revocation,  but  only  requires  the  leave  or 
sanction  of  the  Court  or  Judge  to  such  a  proceeding.    And  as 


{se)  Smith  T.  Sahuimy,  9  BIng.  31.  pvty  for  his  contempt ;  and  see  C^p- 

(y)  ^nte,  82.  Before  that  act,  in  Siee  ham  ▼.  Higkam^  1  Bing.  87 ;  7  Moore, 

T.  Coxtm,  10  B.  &  Cres.  483,  it  was  held,  403,  S.  C. 

that  a  revocation  of  a  submisuon,  even  (s)  Ante,  80  ;    Warhurtan  ▼.  Siwr, 

by  order  of  nisipnus,  rendered  a  sabee-  4  B.  &  Ores.  103 ;  and  per  Parke,  J.  ui 

^uent  award  invalid,  and  that  the  only  SAee  v.  Coixvn,  10  B.  &  Cres.  483. 
course  was  to  proceed  to  punish  thi; 
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before,  so  still  since  the  act,  there  may  be  cases  where  perhaps    CHAP.  ill. 
even  without  previous  leave  a  revocation  might  be  given  effect   ^o  arbitra- 
to,  although  in  all  respects  the  submission  were  perfect  under      tion,  Ac. 
the  act ;  as  if  the  arbitrator  should  act  partially,  or  otherwise 
improperly,  (a)   Strictly,  in  such  a  case  the  proper  course  would 
be,  upon  affidavit  of  the  facts,  to  move  or  obtain  a  summons  for 
leave  to  revoke,  with  in  the  mean  time  a  stay  of  the  proceedings 
upon  the  reference ;  but  perhaps  the  sudden  expectation  of  a 
predpitate  and  unjust  award  would  justify  an  immediate  revoca- 
tion to  prevent  it,  and  which  proceeding  would  probably  after- 
wards be  sanctioned  by  the  Court,  (b) 

It  is  probable  that  the  Marriage  of  a  woman  pending  a  refer-  By  marrii^iie. 
ence,  although  a  legal  revocation,  would  be  considered  a  revoca- 
tion by  her  own  act  within  the  meaning  of  the  statute,  and  that 
an  arbitrator  might  in  such  a  case  proceed,  (c) 

The  Death  or  Bankruptcy  of  a  party  is  not  provided  for  by  By  death, 
tills  or  any  other  act,  and  consequently  the  previous  decisions 
in  those  cases  will  still  apply.  The  Death  of  either  of  the  par- 
ties is  in  law  an  implied  revocatioit  of  the  power  to  proceed, 
unless  it  be  expressly  or  impliedly  provided  otherwise,  (d)  If 
by  the  terms  of  reference  the  award  is  to  be  delivered  to  the 
parties,  or  their  executors  or  their  personal  representatives^  that 
is  considered  evidence  of  an  intended  authority  to  proceed,  not- 
withstanding death,  (e)  If,  therefore,  the  evidence  of  either  of 
the  parties  would  be  important,  it  should  be  provided  that  un- 
less his  evidence  has  been  previously  given,  the  authority  to 
award  shall  be  determined  by  his  death ;  and  it  would  be  advis- 
able to  take  his  evidence  in  the  first  instance,  so  as  to  avoid  any 
supposition  that  any  evidence  has  been  excluded. 

The  law  upon  the  subject  of  revocation  by  death  has  been 
recently  fully  examined  in  the  Privy  Council ;  and  it  was  held, 
that  an  award  is  invalid  if  one  of  the  parties  to  the  reference 
should  die  before  it  were  made,  imless  the  heir  or  representative 
of  the  party  has  been  expressly  named  in  the  submission.  (/) 


(a)  Grem  r.  Pole^  6  Bing.  443 ; 
Steward  v.  WWiamatm,  5  Bing.  415  ;  2 
B.  &  Aid.  395  ;  1  Chit.  R.  204,  S.  C. ; 
and  see  Tidd,  !^th  ed.  S35. 

{b)  Id.  ibid. 

(c)  5  East,  266  ;  Tidd,  9th  ed.  S22, .?, 
835. 

Ui)  likodetr.H€lgk€mdmtoeber^2H. 
&  Cres.  345  ;  Tyler  r.  Jonet,  3  fi.  & 
Ores.  144  ;  Clm-k  v.  Cro/U,4  Bing.  143  ; 
PreMent  r.  Van  Reemem^  Knapp's  Rep. 
33,  100,  102;  po»t  103,  note  (/j.  See 
express  proriso,  aiUe  89,  in  note. 


W  JaneM  v.  Tyter,  3  B.  &  Ores.  144  ; 
CUark  V.  Croft$,  4  Bing.  143 ;  M'Dottgal 
T.  Robertson^  id.  435 ;  6  B.  &  Cres.  255 ; 
7  Taunt  571  ;  1  Marrii.  S66 ;  2  B.  & 
Aid.  394. 

(/)  Tke  Prettdeut  and  Membert  of 
Orphan  Board  v.  Reneen^  Knapp's  Rep. 
83-100,  101,  A.  D.  1829.  In  giving 
jadgment,  the  Court  said  :  If  men  who 
safaimlt  to  arbitration,  in  the  instrument 
of  submission  bind  tkebr  repretentaiivety 
in  a  case  where  the  action  would  surrive 
to  or  against  their  representativn,  si- 
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CHAP.  nr. 

OFBEFBRBNCBS 
TO  ARBITRA- 
TION, &C. 


Bankrnptcyy 
its  effects. 


But  where  a  submission  to  arbitration  contained  an  ezpmfB 
stipulation  that  it  should  not  be  vacated  by  the  death  of  eitfaer 
of  the  parties,  and  that  notwithstah^g  such  an  event  'matters 
should  be  proceeded  in,  and  the  final  award  was  inade  after  the 
death  of  one  of  the  parties,  it  was  held  that  evea  a  surety  iar 
the  fulfilment  of  it  was  fiable.  ig)  Probably  if  an  executor 
should  adopt  an  arbitration,  although  the  personal  repi^esentan 
tives  were  not  named  in  the  submission,  he  would  be  bounds  (A) 
and  might  even  be  personally  liable  to  costs,  (t)  The  death 
also  of  the  arbitrator  wiU  determine  all  power  to  proceed,  unleBS 
the  submission  should  provide  otherwise.  \k) 

The  Bankruptcy  of  either  party  is  not  necessarily  a  revocation 
of  the  arbitrator's  authority  to  proceed  and  make  his  bward,  at 
least  so  as  to  bind  the  bankrupt  and  his  opponent,  (l)  But  in 
case  the  assignees  should,  before  the  award  hiis  been  made,  give 
notice  of  their  dissent  to  any  further  proceeding  in  the  refer- 


tbough  one  or  both  of  the  parties  should 
die  before  the  award  be  mtde,  the  ar- 
bitrators may  proceed  with  the  refer- 
ence. They  hare  provided  for  the  event 
of  death,  and  agreed  that  those  who 
take  their  property,  should  take  it  sub- 
ject to  the  decision  of  the  arbitrators 
appointed  ;  but  if  the  representatires 
are  not  included  in  the  reference,  and 
one  of  the  parties  die,  that  reference  is 
determined.  It  has  been  argued  that 
the  ancestor  and  heir  are  identified,  and 
that  what  binds  one  binds  the  other.  If 
the  ancestor  bind  the  property,  the  heir 
must  in  general  take  it,  subject  to  the 
obligation  which  the  ancestor  has  im- 
posed on  it  But  this  rule  does  not  ap- 
ply to  arbitrations.  ^  num  ^Ao  agreet 
to  a  reference  nu^  know  that  he  U  a^nble 
of  giving  erplanatUms  which  hit  heir  ctm^ 
mot  give.  He  knows  that  if  hia  opponent 
be  examined  as  a  witness,  he  may  he 
examined  also.  For  these  reasons  he 
may  asree  to  bind  himmlf  to  submit  to 
an  arbitration;  but  not  to  bind  those  who 
are  to  sncoeed  him.  That  this  princi- 
ple is  founded  in  wisdom,  is  proved  from 
its  having  been  adopted  into  the  laws  of 
England,  Scotland,  (Erskine's  Insti- 
tutes, book  4,  tit.  3,  8.  33,)  Spain, 
(Johnson's  Translation  of  the  Principles 
of  the  Spanish  Law,  p.  295),  and  into 
the  civU  law  (Dig.  lib.  4,  tit.  8.  1.  27  ; 
Domat.  lib.  1,  tit.  14,  s.  1,  pL  6).  We 
have  been  referred  to'no  Dutch  authoriw 
to  show  us  that  the  law  of  Holland  dif- 
fers from  the  civil  law,  or  that  of  other 
states  which  have  adopted  the  civil  law. 
The  passage  cited  from  Vand«srlinden 
applies  to  actions  in  Court,  not  to  arbi- 
trations. It  seems  that  according  to  the 
law   of   France,    (Code  de  Procedure 


Civile,  Uv.  3,  tit  Unique^  s.  1013), 
arbitration  is  not  stopped  by  the  death 
of  one  of  the  parties,  if  his  heir  be  of 
fall  age ;  (aee  also  as  to  the  Fmdi  lasr 
on  Arbitrations,  the  Code  de  Commerce, 
liv.  1,  dt,  3,  s.  2.  Des  Contestetiona 
entre  asaoci^ ;)  but  1  think  a  Fvench 
jurist  must  hare  thought  the  reference 
fouid  not  have  been  continaed  in  this 
case,  where  the  heir  was  a  married- wo- 
man, the  nght  of  the  husband  to  repre> 
sent  her  was  disputed,  and  tlie  dtspate 
in  this  point  was  kept  up  for  nearly 
three  years,  during  which  time  the  arbi- 
trators prboeeded,  attended  only  bjr  one 
par^f.  According  to  the  civil  law,  if 
the  heir  of  one  party  be  named,  and  the 
heir  of  the  other  be  not  named,  and 
either  party  dies,  the  reference  is  at  an 
end.  We  therefore  think,  dut  the 
jiidjp^ent  of  the  Court  of  Appeal,  which 
is  rounded  on  the  evidence  of  a  void 
award,  and  the  jndgitteat  of  the  Coort 
of  Justice,  which,  after  the  submission 
of  the  parties  to  arbitration,  treated  the 
settlement  between  them  as  conduBive, 
must  be  set  aside,  and  the  cause  sent 
baek  lor  the  farther  egaainatioa  of  all 
the  accounts. 

(g)  M^Daugal  r.  Roiertmm,  4  Bing. 
435 ;  id.  143 ;  3  Bing.  20  ;  3  B.  & 
Cre8.144. 

(A)  iSmtd/!f,with  analogy  to  the  cases 
of  the  assignees  of  a  baniutipt;  Pod 
T.  Herrbkg^  lKaaB..&M.  153;  3  Simon's 
Rep.  143,  S.  C. 

(0  Jote/A  and  W^ihier^  1  Russ.  &  M. 
496. 

{k)  4  «I.  B.  Moore,  3.  See  stipida- 
tion  oaUey  IN). 

{t)  Snook  r,  Helfyer^  2  Chitty's  Rep. 
48  ;  4  B.  &  AM.  250. 
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ence,  or  if  they  should  forbear  to  attend  the  arbitrator,  it  would    CHAP.  in. 

seem  that  a  subsequent  award  would  not  be  conclusive  against  ^^o  a^Titra^ 

the  estate ;  (m)  though  if  the  assignees  should  adopt  the  arbitra-     tion,  &c. 

tion,  they  will  then  be  bound  by  the  award,  (n)     When  assignees 

of  a  bankrupt  have  agreed  to  refer,  as  we  have  seen  they  may  do, 

after  convening  a  meeting  of  creditors,  and  sometimes  with  the 

consent  of  the  commissioners ;  (o)  and  the  1  &  2  W.  4.  c.  56.  s. 

43,  provides  that  the  agreement  of  reference  may  be  made  a  rule 

of  the  Court  of  Bankruptcy.    Where  a  cause  and  all  matters  in 

difference  were  referred  at  nisi  prius  to  an  arbitrator,  and  he 

found  tiiat  a  sum  of  money  was  due  from  fhe  plaintiff  to  the 

defendant,  and  ordered  that  sum  to  be  paid  to  the  latter :  and 

between  the  time  of  making  the  order  of  reference  and  taxing 

costs  and  signing  judgment  the  plaintiff  became  a  bankrupt ;  it 

was  held,  that  the  amount  of  the  taxed  costs  did  not  constitute 

a  debt  provable  under  the  commissioi^  and  that  the  bankrupt 

was  not  discharged,  as   to  that  debt,  by  his  certificate,  (p) 

Hence  it  would  be  advisable  for  parties  subject  to  the  bankrupt 

laws  expressly  to  provide  in  the  submission  that  the  bankruptcy 

of  either  should  operate  as  a  revocation,  unless  the  award  shall 

be  made  before  any  act  of  bankruptcy  has  been  committed,  {g) 

The  award  must  strictly  pursue  the  power,  or  it  will  be  void,  jvurteentkiy,  of 
even  in  respect  of  a  slight  informality ;  as  where  the  submission  ^*  Award. 
required  an  award  under  handy  and  the  award  was  not  signed, 
though  under  seal,  (r)      So  if  the  award  was  required  to  be  Must  conform 
under  seal,  and  it  be  only  signed ;  (.s)  and  even  where  the  award  Sli^n  robmta- 
was  to  be  made  by  four  arbitrators,  or  any  three  of  them,  and  »ion, 
the  award  purported  to  be  made  by  the  four,  but  was  only 
signed  by  three,  it  was  holden  void.  (0     But  where  an  award, 
after  reciting  that  ^.  B.  and  C  D.  had  been  appointed  arbitra- 
tors, and  that  they  had  appointed  E.  F.  umpire,  proceeded 
"  We  the  said  arbitrators  do  award,  &c.,*'  and  was  signed  by 
the  two  arbitrators  and  the  umpire,  it  was  held  that  the  latter, 
by  signing  the  award,  had  adopted  the  language  as  his,  and 
that  the  arbitrators   joining  in  the  award  would  not  preju- 
dice* (w)     And  an  award  by  two  out  of  three,  under  a  power  for  ^ 

two  to  make  their  award  in  case  the  three  should  not  conciu', 

^~""^^"^      '■'  •  ■--.-----   —  —  ^  —  — 

(m)  Dcdt.  Herring,  3  Sinions,  143;  (p)  Haswell  v.   Thon^^,    7  B.  & 

1  Russ.  &  M.   153,  S.  C. ;  Bkmdell  v.  Cres.  705. 

Brettargky  17  Ves.  241.  {q)  See  form  4mi€t  89,  90. 

(it)   Dod  r.  Herring,  1  Russ.  &  M.  (r)  2  Marsh.  304;  3  M.  &  S.  512. 

153 ;  3  Simon'*  Rep.  143  S.  0. ;   Marsh  (i)  M.  S.  K.  B.  a.  d.  1818.    - 

V.  IVoodf  9  B.  &  Ores.  659  ;  Andrews  v.  it)  Thomas  r.  Harrop,  1  Sim.  &  Stu. 

Paimer^  4  B.  &  AM.  25.  524.    See  form  ante,  8'J. 

(o)  Ante,  17 y  78.  [u)  Bates  v.  Cooke,  9  Bar.  &  C.  407. 
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CHAP.  III.    suffices^  if  it  recite  the  disagreement  of  the  three^  without  sheir 
""!;«  ^l*!^-!"  ing  the  dissent  of  the  third  under  his  hand,  (u) 

TO  ARBiTRA-  °  ^     '  ^ 

TioN,  &c.  So  if  the  power  of  an  arbitrator  has  been  limited  to  a  parti" 
cular  matter^  he  cannot  award  beyond  it;  and  therefore  it  was 
held  that  a  reference  to  arbitrators  to  balance  accatjints  and 
settle  all  matters  in  dispute  respecting  the  leaving  and  occtipy- 
ing  of  two  corn-mills  and  a  dwellifig-house,  did  not  authorize 
them  to  decide  on  the  costs  of  an  action  for  fixtures,  at  least  up 
to  the  time  of  paying  money  into  Court,  when  the  submission 
was  entered  into ;  {v)  and  a  submission  to  refer  a  cause^  and 
the  subject-matter  thereof,  and  the  issue  therein,  to  the  award 
of  a  barrister,  does  not  authorize  him  to  order  a  verdict  to  be 
entered  up ;  but  that  decision  probably  proceeded  on  the  im- 
practicability or  impropriety  of  the  arbitrators  directing  a 
feigned  trial  and  postea  in  favour  of  the  plaintiff,  when  the 
cause  had  not  been  tri^d,  for  a  reference  cf  a  cause  would  au- 
thorize an  award  that  the  defendant  should  suffer  a  judg- 
ment, (w) 
Must,  in  terms  On  the  other  hand,  an  arbitrator  must,  when  all  matters  in 
or  snbstanoe,     difference  are  referred  to  him,  take  care  by  his  award,  either 

decide  upon       ,  #  ^  ^ 

and  provide  for  m  terms  or  in  effect,  to  decide  upon  aU  matters  of  claim  that 
claims^iScr^*  were  brought  before  him,  and  which  are  to  any  extent  tenable  ; 
red.  and  must  not,  because  a  claim  has  been  admitted  before  him, 

or  because  the  parties  have  not  pressed  or  even  requested  hiax 
to  arbitrate  upon  the  subject,  omit  to  notice  or  include  it  in 
his  award;  ^ for  though  the  parties  might  not  dispute  the  claim 
before  the  arbitrator,  yet  a  general  award,  professedly  upon 
all  matters  in  difference,  would  afterwards  preclude  the  party 
from  suing  for  or  otherwise  recovering  the  admitted  claim  so 
unprovided  for ;  and  this  constitutes  an  exception  to  the 
rule,  that  a  general  award,  seemingly  sufficient  on  the  face 
of  it,  or  at  least  not  disclosing  the  defect,  cannot  be  questioned 
upon  the  merits,  (or)  Therefore  where  on  a  reference  of  all 
matters  in  difference  a  demand  on  one  side  was  laid  before  the 
arbitrators,  and  immediately  admitted  by  the  other  party,  and 
therefore  no  evidence  was  given  concerning  it,  nor  any  adju- 
dication upon  it  requested,  and  the  arbitrators  published  their 
award  of  and  concerning  all  matters  in  difference  referred  to 
them,  directing  payment  ,of  a  sum  of  money,  without  saying 
on  what  account,  to  the  party  against  whom  the  above  claim 


(m)  WCallam  r.  Xobertum,  2  Wils.  &  (w)  HutckiimH  v.  BktekweU^  8 

S.  344.  331 ;  i  Moore  &  S.  513,  S.  C. 

(v)  Straiiimr.  Gmn,  8  Bing.  437;  (r)  In  mattfor  Bobaon  and  RailiUm^ 

1  Mooie  &  S.  668,  S.  C.  1 B.  &  Adolp.  723 ;  and  Tidd»i>th  ed.  82<^. 
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had  been  made^  with  costs ;  and  it  was  established  bjf  affidavit ^  CHAP.  HI. 
.  that  they  had  left  that  claim  out  of  consideration,  in  making  ^t^Tbitra^ 
their  award,  because,  as  it  was  admitted,  they  erroneously  tiqw,  Ac. 
thought  it  was  not  to  be  deemed  a  matter  in  dispute  ;  it  was 
held  that  the  award  was  on  that  account  bad,  as  the  arbitrators 
ought,  in  their  award,  to  have  tidcen  notice  of  and  provided  for 
the  payment  of  such  admitted  demand,  {y)  If  by  the  terms  of 
the  submission  it  is  compulsory  on  the  arbitrator  to  award  se^ 
paratety  upon  each  claim,  and  to  state  therein  whether  he  de- 
termine for  or  against  the  same^  his  award  must  be  framed 
accordingly ;  but  when  the  reference  is  general,  provided  the 
arbitrator  duly  considers,  and  by  his  award  provides  for  the 
payment  of  all  sustainable  claims,  he  need  not  therein  notice  or 
allude  to  any  claim  which  he  thinks  is  unte^nable,  though  it  may 
be  safer,  and  prevent  subsequent  discussion,  if  each  claim  be 
,  shortly  noticed^  and  as  concisely  disposed  of. 

Although  in  general  an  award  absolutely  that  a  party  shall  Award  to  do 
do  a  thing  impossible^  is  altogether  Void,  yet  if  it  also  give  the  ^I^S^Ij^t, 
party  an  alternative  which  he  could  perform,  it  would  be  other-  ▼'»«'»  ▼•iw. 
wise.  (2) 

The  award  must  be  certain,  clear,  decisive,  and  final.    And  an  Bat  an  award 
award  that  all  actions  shall  be  discontinued,  (a)  or,  that  nothing  and  when     * 
is  due  to  the  plaintiff,  {b\  or,  that  a  named  sum  of  money  shall  dfi«ni«d8o. 
be  paid  to  the  plaintiiF  in  the  action,  and  that  a  recited  bill  in 
Chancery  shall  be  dismissed,  and  that  all  proceedings  therein 
shall  utterly  cease  and  determine,  (c)  or,  that  the  plaintiff  had 
no  cause  of  action,  {d)  is  sufficientiy  certain  and  final,  (e)     In 
cases  where  only  a  particular  cause,  or  even  where  all  matters  in 
difference  have  been  referred,  the  usual  form  is  merely  to  award 

^^  that  the  said  defendant  shall,  on  the  — —  day  of ,  at  the 

^'  office  of  the  attorney  for  the  plaintiff,  (naming  the  hour  and 
'*  place)  pay,  and  the  said  plaintiff  accept  and  receive  the  sum 
^^  of  — /.  in  full  satisfaction  and  discharge  of  all  the  said  matters 
''  so  referred  to  me  as  aforesaid,"  and  that  (according  to  the  ar- 
bitrator'flL  decision),  ^'  the  said  defendant  shall  at  the  same  time 
"  and  place  pay  the  costs  of  the  said  reference  and  of  tills  my 
"  award."  And  these  terms  are  final,  without  more,  and  in 
that  case  there  is  not  any  occasion  for  any  award  of  releases, 
which  would  occasion  unnecessary  expense.     In  cases,  however, 

{y)  In  matter  Bobttm  and  RaU»ton^\}i,  (c)  Ptaru  v.   Peont^  9  B.  &  Cm. 

&  Adolph.  723  ;  and  Tidd,  9th  ed.  829.  484 ;  Corgey  v.  Mtfhemm^  2  Bar.  &  Cm. 

it)   fybartun  v,  Kmg^  2  B.  &  Add.  170  ;  2  Bing.  199  ;  9  Moore,  381,  S.  C. 

528.  (d)  H^kr  v.  EUis,  6  Blng,  225 ;  5 

(«)  9  East,  497.  B.  &  Aid.  861  ;  Tidd,  9tU  ed.  829. 

(^)    IHtkiau  ▼.  JarvU,  5  B»  &  Cres.  {e)  As  tp  the  requisite  oertaintf,  &c. 

528 ;  JacAsunv.  Yatiiey,  5  B.  &  Aid.  848.  we  cases,  Tidd,  9th  ed.  828. 


108  OF   EKFRRBNCKS   TO  ARBITRATION, 

•c&AP.'WI.     of  considerable  importance,  and  in  order  more  strongly  to  de- 
to  ARBiTBA-   ^^^^  ^^^  ^^^  arbitrator  intends  finally  to  determine  all  diflfer- 
'"o''*  ^^v     encies,  it  may  be  prudent  to  award  '*  that  each  of  the  said  parties 
^^  shall,  after  such  payments  and  full  performance  of  my  awards 
^^  at  the  request,  and  at  the  costs  and  charges  of  the  other  party, 
^^  execute  to  him  a  general  release  of  aU  matters  in  difference  up 
'^^  to  the  time  of  the  said  agreement  of  reference;*'  (/)  for  in  a 
late  intricate  case  it  was  considered  that  one  mode  of  render- 
ing an  award  final,  was  to  direct  that  the  parties  should  either 
absolutely,  or  upon  a  named  pa3rment,  or  other  event,  execute 
mutual  releases  if  required,  at  the  expense  of  the  party  requir- 
ing, or  otherwise.  C^) 

Where  a  cause  was  referred  to  an  arbitrator,  with  liberty  to 
him  to  state  upon  his  award  any  point  of  law  raised  by  either 
party  in  reference  to  the  matters  thereby  referred;  and  certain 
points  of  law  were  accordingly  submitted  to  the  arbitrator,  which 
he  set  out  upon  his  award,  (but  without  reference  to  any  parti- 
cular state  of  facts),  and  certified  that  he  had  over-ruled  them; 
the  arbitrator's  decision  upon  these  points,  as  abstract  propo- 
sitions, being  correct,  the  Court  refused  either  to  refer  it  back 
to  him  to  amend  his  award  by  setting  forth  the  facts  upon  which 
the  questions  of  law  arose,  or  to  set  aside  the  award.  (A) 
When  not  cer-      But  an  attachment  was  refused  upon  an  award  which  found  a 

or  defective  '    ^^^^  ^  ^^  ^^^'  ^"*  ^^  ^^*  Contain  any  order  to  pay.  (f)     And 

because  it  does  where  upon  reference  to  a  surveyor,  of  a  cause  and  all  matters 

paymentr         ^  difference,  he  awarded  "  that  the  defendant  had  overpaid  the 

plaintiff  34/. ;''  this  was  held  insufficient  to  entitie  the  plaintiff 

to  enforce  the  award  by  attachment.  (A)     The  best  course,  when 

the  submission  so  authorizes,  is  for  the  award  not  only  to  order 

payment  on  a  named  day,  or  on  request,  but  also  to  direct  what 

judgment  shall  be  signed  as  a  security. 

Alegalarbitra-      When  a  cause  or  causes y  or  a  question  of  law  or  ot  fact  «e- 

tor  may  decide  parotelv,  have  been  referred  to  a  barrister,  it  is  considered  that 

contrary «)        *  "^  ^  ^  ^ 

strict  rules  of    the  parties   agreed  to  constitute  him  their  absolute  judge  of 
\kw^^^  **'      law  as  well  as  fact ;  and  if  he  intentionally  decide  either  con- 
trary to  the  strict  rules  of  evidence,  as  by  receiving  the  testi- 
mony of  a  person  who  was  not  a  competent  witness,  (/)  or  against 
law,  as  denying  effect  to  a  defence  upoii  usury  or  other  illegality^ 

(/)   Wharton  r,  Kmg,  2  B.  &  Adolp.  (A)  ThofTitm  ▼.  Hornby,  8  Bing.  13  ; 

528 ;  and  id.  535,  cit^s  Birks  v.  Tr^ipetf  1  Moore  &  S.  4(j,  S.  C. 

I  Saund.  (I)  PerHmm  r,  SttgguU,  9  Bing.  679 ; 

{g)  Id.  ibid.  Smith  ▼.  Saimbwry^  9  Bing.  31 ;  I  Chit- 

(A)  Jay  V.  D^Ux,  3  Moore  &  Sooft,  ty's  Rep.  674  ;   3  B.  &  Aid.  237  ;  but 

86.    Anie^  87,  88.  see  1  M<Clel.  &  Y.  100 ;  Tldd,  9th  ed. 

(0  EdgeU  V.  ValUmore,  3  Bing.  634.  844. 
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although  clearly  proved  before  him^  (m)  this  intentional  decision    CHAP.  in. 
will  not  be  set  aside,  imless  the  legal  objection  be  stated  on  the  ^lo  ar^bItra^ 
face  of  the  award,  (n)  or  appear  to  the  Court  in  some  other  an-     tiqn,  &c. 
thentic  way,  as  in  writing,  (o)     But  if  it  should  appear  that  the 
arbitrator  intended  to  decide  according  to  law,  but  mistook  it, 
and  thereby  made  an  erroneous  award,  the  Court  will  in  some 
cases  interfere  if  there  has  been  any  real  injustice. 

In  general,  however,  an  arbitrator  should  receive  and  act  upon 
legal  evidence,  and  decide  according  to  law  or  equity ;  because 
the  long  established  rules  will  be  found  in  general  better  to  be 
observed  than  the  immature  and  perhaps  imperfect  views  of  any 
single  individual.  But  when  the  very  object  of  the  reference 
was,  as  frequently  occurs  at  nisi  prim,  to  avoid  a  legal  or  tech- 
nical objection,  and  to  attain  a  decision  according  to  equity 
and  good  conscience,  a  legal  arbitrator  would  quite  mistake  his 
province  if,  influenced  by  strict  and  general  rules  of  law,  he 
should  defeat  the  object  by  adhering  to  formal  or  legal  ob- 
jections. 

The  extent  and  exercise  of  the  jurisdiction  of  the  arbitrators  Asto  awanling 
over  the  costs,  whether  of  the  cause  or  of  some  particular  pro^  ^"^' 
ceedings  in  or  collateral  to,  or  connected  with  the  cause  or  the 
costs  of  the  reference  and  of  the  award,  very  frequentiy  are 
the  subjects  of  inquiry  and  motion  to  the  Court,  or  other  pro-' 
ceeding.  Mr.  Tidd's  Practice  is  clear  upon  the  law;  and  only 
a  few  other  cases  will  here  be  noticed.  We  have  seen  that 
on  general  principles,  the  party  right  in  the  result,  should  be 
m^Uy  indemnified  from  all  expenses ;  but  yet,  not  unfrequently, 
arbitrators  will  make  eaeh  party  pay  half  the  costs  of  the  re- 
ference, or  his  own  costs,  and  pay  his  own  fees  in  moieties;  and 
where  the  successful  party  has  been  in  a  degree  to  blame,  or 
has  had  the  benefit  of  investigation  of  intricate  accounts,  such 
division  of  ex(>enses  may  be  just.  The  parties  themselves 
riiDuId,  before  they  sign  the  agreement  to  refer,  take  care  that 
proper  provisions  are  introduced,  not  only  as  regards  the  costa 
of  the  cause,  but  also  of  oo^biteral  proceedings ;  and  the  arbi- 
trator, bdbre  he^  make  his  award,  should  make  distinct  inquiry 
how  all  questions  of  costs  stand,  and  take  care  to  fully  exercise 
his  powers  over  them,  for  otherwise  some  of  the  costs  ma;  be 
lost. 

The  costs  of  a  reference  and  award,  under  an  order  of  Nisi 


(m)  Cramp  t.  Symimdg,  )  Bing.  104  ;  666. 

7  J.  B.  Moore,  434,  S.  C. ;  lA  East,  (n)  Id.  ibid. 

357  •«  1  M.  &  Sd.  105 ;  5  M.  &  Sel.  504  ;  (o)  2  Young  5c  J.  1 15. 
I  D.  &  By.  366 ;  6  Taunt.  254  ^  ^  Moore, 
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CHAP.  in.     Prius,  are  not  costs  in  the  cause,  and  consequently  would  not 
TO  arbitra"  ^  recoverable  unless  expressly  provided  for  by  the  arbitrator,  (p) 

'^'^'*>  ^c-  But  where,  in  an  action  of  trover,  a  verdict  was  taken  for  the 
plaintiff  to  the  full  amount  of  the  goods  converted,  the  plaintiff 
consenting  to  take  them  back  in  reduction  of  damages,  upon  its 
being  referred  to  an  arbitrator  by  order  of  Nisi  Prius,  to  ascer- 
tain the  amount  of  deterioration,  and  which  amount  with  the 
costs  in  the  cause  were,  by  the  order,  directed  to  be  piud  to  the 
plaintiff,  it  was  held,  that  the  expense  of  witnesses  attending  the 
arbitrator  were  costs  in  the  cause,  (q)  And  where  an  arbitrator  to 
whom  it  was  referred  to  certify  what  verdict  should  be  entered  up, 
certified  for  the  plaintiff,  and  orally  communicated  to  the  parties, 
that  each  should  pay  his  own  costs  of  the  reference,  which  was 
acceded  to  by  them;  and  the  cause  having  afterwards  been 
referred  back  to  the  arbitrator,  he  certified  in  the  same  way  a 
second  time,  but  omitted  to  give  any  direction  as  to  the  costs 
of  the  second  reference :  it  was,  nevertheless,  held  that  the 
plaintiff  was  entitied  to  those  costs,  (r)  Where  a  verdict  had 
been  found  for  the  defendant y  and  a  rule  for  a  new  trial  was 
obtained,  and  thereupon  the  cause  was  referred  to  a  barrister, 
and  the  costs  of  the  cause  were  to  be  in  his  discretion ;  and 
he  found  that  the  plaintiff  was  entitied  to  recover,  and  ordered 
the  defendant  to  pay  the  costs  of  the  cause ;  yet  it  was  held  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the  first  trial.  («) 
And  it  has  been  laid  down,  that  when  a  rule  for  a  new  trial  is 
silent  as  to  costs  of  the  first  trial,  and  tiie  cause  is  afterwards 
referred  at  Nisi  Priusy  and  determined  in  &vour  of  the  plain- 
tiff, he  is  not  entitled  to  the  costs  of  the  first  trial,  (t)  And 
where  a  defendant  was  arrested,  and  holden  to  bail  for  28/., 
and  paid  2/.  into  Court,  and  afterwards  the  cause  before  it  came 
on  for  trial,  and  all  matters  in  differeilce,  were  referred  to  an 
arbitrator,  who  had  power  to  examine  the  parties,  and  call  for 
books,  &c.,  and  it  was  agreed  that  the  costs  should  abide  the 
event,  the  arbitnitor  having  awarded  to  the  plaintiff  the  sum  of 
N.  19$. ;  a  motion  was  made  to  allow  the  defendant  his  costs : 
it  was  held  that  this  was  not  a  case  within  the  43  Geo.  3, 
c.  46)  8.  3,  and  that  the  defendant  was  not  entitied  to  costs,  (u) 
So  the  Court  also  refused  the  defendant  his  costs,  where  the  arbi- 
trator had  awarded  that  the  plaintiff  should  pay  a  named  sum  to  the 


(p)  Taylor  v.  Ovrdon^  9  Bing.  570.  (#)  Bighy  ▼.  Okett,  7  Bar.  ft  C.  57. 

'     {q)  Tregoning    v.    jtttenbwmtghy    7  (/)  Smnmen  ▼.    Formhy,    1   Bar.  & 

fiirig.  733 ;  6  M.  ft  P.  453,  S.  C.  Cres.  100. 

(r)  Mackintotk  r.  Bfyth,  1  Bing.  269 ;  (m)  Kfoie  r.  Deeble,  3  Bar.  ft  C.  491 . 
t  Moore,  211, 8.  C. 
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defendant  for  the  vexatious  arrest,  (v)    And  where  a  cause  and     CHAP.  UT. 
all  matters  in  difference  were  referred  to  an  arbitrator,  and  ^^'o^ARBml!^ 
nothing  was  said  about  costs,  it  was  held  that  although  the  arbi-      tiow,  &c. 
trator  had  power  over  the  costs  of  the  cause,  yet  that  he  had 
not  over  those  of  the  reference ;  {iv)  and  when  by  a  rule  for  set- 
ting aside  an  inquisition  before  the  sheriff  for  excessive  damages, 
the  matter  was  referred,  and  nothing  was  said  about  the  costs 
of  the  application,  and  the  arbitrator  by  his  award  reduced  the 
damages,  it  was  held  that  the  plaintiff  was  not  entitled  to  the 
costs  of  the  application,  {x) 

There  is  not  in  general  any  prescribed  form  of  award ;  we  The  fomi  of 
have  seen  how  it  should  be  substantially  framed,  and  numerous  *^"™' 
precedents  will  be  found  published  to  assist  in  various  cases,  but 
the  award  must  necessarily  vary  according  to  the  circumstances 
of  each   particular  case,  (y)     Subscribed  is   a   concise  form 
which  will  in  general  apply;  and  the  forms  of  awards  finding  the 
facts  and  points  of  law  specially  for  the  opinion  of  the  Court, ' 
and  which  may  be  readily  applied  to  any  case  that  may  arise, 
will  also  be  found  in  the  note,  {z) 

(o)  Thomprnm   v.  j^tkinton,  6  B.  &  (y)  See  several  precedent!  in  Tidd's 

Crev.  193.  Forms;  Watson  on  Arbitrations,  Ap- 

(w)  Ftrth  V.  Robinum^  1  Bar.  &  Ores,  pendiz ;  and  the  rery  full  collection  in 

277,  Chitty's  Commercial  Law^  4  vol.  372  to 

(x)  Leuria  v.  HarrU,  2  Bar.  &  C.  620.  400. 


{%)  To  all  to  whom  these  presents  shaU  come,  f,  X,  K,  of  ,  Esquire*  Common  forms 

barrister  at  law,  send  greeting :   Whereas  at  the  sitting  at  Nui  PHui  after  of  an  award  in 

term  last,  bolden  at  the  Guildhall  of  the  city  of  London,  on  &vorofa 

before  the  Right  Honourable  Lord  Chief  Justice  of  his  Majesty's  plaintiff,  upon 

Court  of  at  Westminster,  a  certain  order  was  made  in  a  certain  cause  a  reference  of 

then  depending  in  the  same  Court,  wherein  ^.  B,  was  and  is  plaintiff,  and  C,  D.  a  cause  and  all 
was  and  is  defendant,  whereby,  amongst  other  things,  it  was  ordered  by  the  said  matters  in 
Court,  by  and  with   the  consent  of  the  said  parties,  their  counsel  and  attomies,  difference, 
that  a  verdict  should  be  entered  for  the  said  plaintiff,  damages  500/  and  costs  40#.;  »    .    ,  ,  ^^ 
but  that  such  verdict  should  be  subject  to  the  award,  order,  arbitrament,  final  end  neatal  of  order 
and  determination  of  me,  the  said  X,  y.,  who  was  thereby  empowered  to  direct  ^^  ^'^  Prima* 
that  a  verdict  should  be  entered  for  the  plaintiff  or  the  defendant,  as  I  should  think 
proper,  and  to  whom  the  aaid  cauat  \depaulinf(  on  the  fact^  **  and  ail  mattera  m  dif- 
fertmce  between  the  said  parties  respectively"]  were  thereby  referred,  so  as  I,  the 
said  arbitrator,  should  malce  and  duly  publish  my  award  in  writing  of  and  concern* 
ing  the  mattera  referred,  ready  to  be  delivered  to  the  said  parties,  or  to  either  of 
them»  or  if  they  or  either  of  them  should  be  dead  before  the  making  of  my  said 
award,  to  their  respective  personal  representatives  who  should  require  the  same, 
on  or  before  the  — .— .-  day  of  — ^-— ~  tlien  next  ensuing,  or  on  or  before  any 
other  day  to  which  1  the  said  arbitrator  should  by  any  writing  under  my  hand  from 
time  to  time  enlarge  the  time  for  makinff  my  said  award.    And  whereas  the  time  Time  enlarged. 

limited  for  making  my  said  award  hath  been  duly  enlarged  until  the day 

of  — —  next.    Now  know  ye,  that  1  the  said  X,  F.  having  taken  upon  myself  Hearing  of 
the  burthen  of  the  said  reference,  and  having  heard,  examined,  and  considered  the  parties  and 
several  allegations  and  proofs  of  the  said  parties  respectively,  do  thereupon  make  evidence, 
this  my  awwd  in  writing  concerning  the  same  in  manner  following,  that  is  to  say ; 
1  do  award  and  adjudge  and  determine  of  and  concerning  the  said  matters  so  re-  Award, 
ferred  to  me  as  aforesaid,  that  before  and  at  the  time  of  the  commencement  of  the 
actioD,  and  at  the  time  of  the  making  of  the  said  reference,  there  was  and  still 
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CHAP.  III.        In  causes  of  small  importaace,  or  when  the  mere  quantum 
^To  A™TRA^  ®^  damages  is  referred  to  a  barrister,  and  there  is  little  prob»- 

TIO»,  &C.  __-.„_..^__--.«---..«---^-— .--^_-----____— __«.«.^_____.._ 


i^teaUkfy^      ifl  justiy  doe  from  the  said  defendant  to  the  said  plaintiff  the  sam  of /.,  and  I 

Ufa  certiticate  ^  ^,^^x^  and  direct  that  a  verdict  shall  he  entered  in  the  said  action  for  the  said 
in  lieu  of  an  plaintiff  for  that  sum,  and  that  the  said  defendant  do  and  sliall  pay  the  said  sam  of 
award.  /:  to  the  said  plalotiff,  and  the  said  plaintiff  shall  accept  and  receire  such  pay- 
ment from  the  said  defendant  in  full  satisfaction  and  dischai^  of  aU  matters  m 
dijerence  between,  the  mid  parties  to  the  time  of  making  of  the  said  order  of  Aim 
Fritts.  And  I  do  further  award,  order,  and  direct  that  the  said  defendant  do  and 
shall  pay  all  the  costs  of  the  said  reference  and  of  this  my  award ;  and  that  if  the 
said  plaintiff  shall  pay  the  same,  or  any  part  thereof,  then  the  said  defendant  shaU 
forthwith  repay  and  reimhurse  the  same.  And  i  do  further  direct  and  award,  that 
after  payment  by  the  said  defendant  of  the  said  sum  of  money,  and  of  the  costs  of 
the  said  reference  and  of  this  my  award,  as  aforesaid,  each  party  shall,  if  required 
so  to  do,  at  the  request,  costs  and  charges  of  the  o^her  of  tlieni,  hut  not  otherwive, 
execute  to  him  a  good  and  sufficient  release  of  and  concerning  all  and  every  of  the 
laid  matters  so  referred  to  me  as  aforesaid.  In  witness  wh^-eof  1  hare  hereunto 
suhscribed  my  hand,  this day  of ,  in  the  year  of  our  Lonl  1833. 

X  r. 

Signed  and  published  by  the  said  arbitrator, 
as  his  award,  on  this  day 


rbitrator, ") 

of ,V 

e,  ) 


A.  D.  1B33,  in  the  presence  of  me, 

O  ff. 

An  award  [Recite  the  order  of  Nisi  Pritts  and  the  en1arp;ement  of  time,  as  in  the  )ast  form, 

under  an  order  and  then  proceed :]  Nov  1  the  said  arbitrator,  baring  heard  and  examined  the  proofi» 
of  Nisi  Prius  and  allegations  of  the  parties,  do  make  and  publisli  this  my  award  in  writing  as 
for  plaintiff,  follows;  (that  is  to  say,)  I  award  that  the  verdict  entered  for  the  said  plaintifll)i 
but  subject  to  do  stand,  but  tliat  the  damages  be  reduced  to  104/.  18«.  \id.\  and  1  find  that  the 
facts  for  the       plaintiffs  have  paid  the  above  sum  to  their  attorney,  Mr.  and  his  surveyor, 

opinion  of  the  oeing  their  fair  and  reasonable  charges  and  expenses  in  ascertaining  the  valne  of 
Court,  with  a    certain  real  property  of  the  defendants,  situate  at  whicA  property 

report  of  the  the  defendants  had,  before  the  incurring  of  the  said  expense,  offered  to  mortgage 
decision  of  the  to  the  plaintiff;  and  1  find  as  a  fact  that  the  defendants,  before  the  above  expense 
Court  thereon  was  incurred,  agraed  in  writing  with  the  attornies  of  the  plaintiffs  in  the  terms 
alluded  to on/c,  following: — 

1  VoL  300,1.  ^*  We  beg  to  say  that  we  consider  our  negociation  with  Mr.  of  your  firm 

"  for  the  mortgage  of  property  at  as  closed,  subject  to  the  approval 

"  of  Mr.  and  his  surveyor  of  the  security,  and  we  engage  to  pay  their  fair 

^<  and  reasonable  expenses  in  ascertaining  the  value  of  the  property.'*  I  consider 
that  in  thi8  agreement  the  understanding  of  both  plaintiffs  aiid  defendants  was  that 
the  said  expenses  were  to  be  borne  by  the  defendants  at  all  events,  although  the  pro- 
posed mortgage  was  ultimately  not  completed,  and  although  such  non-compledon 
should  arise  from  the  fault  of  the  pluintiflb;  and  I  certify  that  the  mortgage  was. 
ultimately  not  completed,  and  that  1  consider  that  such  non-completion  did  arise 
from  the  fault  of  Uie  plaintifls,  and  that  my  award  is  founded  on  the  above-men- 
tioned facts ;  and  as  to  the  non*compIetion  of  the  said  mortgage,  I  find  that  after 
the  said  last-mentioned  expense  had  been  incurred,  /.  A",  and  A.  M,,  as  attornies  for 
the  plaintiffii,  and  O,  P.,  as  attorney  for  the  defendants,  agreed  in  writing  in  the 
following  terms:  "  /.  A',  and  L.  3/.,  on  the  behalf  of  thenr  clients,  have  agreed,  and 
**  0.  P,  on  the  behalf  of  his  client,  to  advance  them  by  way  of  mortgage  of  the 
**  property  the  sum  of  20,000/.  sterling  at  4/.  percent,  interest,  subjeet  to 

"  the  approval  of  the  title,  and  the  execution  of  snch  mortgage  securities  as  shall  ha 
**  recommended  and  approved  of  by  their  conveyancer."  llie  conveyancer  of  the 
plaintiffs  recommended  that  a  receiver  of  the  rents  and  profits  of  the  estate  should 
be  appointed,  who  should  pay  the  interest  to  the  plaintiffs  and  ef^ct  such  insurances 
as  should  be  stipulated  for  by  the  terms  of  the  mortgage  deed,  and  pay  the  residue 
over  to  the  defendants,  such  receiver  to  take  the  rents  and  profits  whether  or  not 
default  should  have  been  made  in  the  payment  of  the  interest  or  in  the  effecting  of 
the  insuranccH.  And  1  find  as  a  fact  that  this  recommendation  of  the  conveyancer 
was  not  made  on  account  of  any  defect  in  or  difficulty  arising  from  the  title  of  the 
defendants,  but  only  on  account  of  the  nature  of  the  property  itself.  The  defen- 
dants refusing  to  consent  to  the  appointment  of  such  a  receiver,  the  plaintiA  refused 
to  advance  the  money,  and  for  this  reason  the  mortgage  was  not  completed.  I 
conciider  that  the  plaintiffs  were  not  entitled  by  the  agreement  to  insist  upon  the 
appointment  of  such  a  receiver,  and  that  therefore  the  non-completion  of  the  mort* 
gage  arose  from  the  fault  of  thepledntiffs     And  I  further  find  that  the  plaintillii  weee 
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is  usual,  in  order  to  save  the  expense  of  a  formal  award  on 

pot  to  the  furtber  expense  of  26/.  5*.  by  the  negocUtions  respecting  the  mortgage,  " 
which  sum  1  do  not  consider  that  the  plaintiffs  are  entitled  to  recover,  and  therefore 
do  D«C  rUow  the  same.  But  if  the  plaintifi^  be  entitled  to  recover  both  the  above* 
mentioned  sums,  then  I  direct  that  the  verdict  be  entered  up  for  131/.  3s.  8</.}  and 
if  the  plaintiff  be  not  entitled  to  recover  the  said  sum  of  104/.  18«.  Sd.,  but  be  enti- 
tled to  recover  the  said  sum  of  26/.  b».,  then  1  direct  that  the  verdict  be  entered  np 
for  26/.  5«.  And  I  further  award  that  the  costs  uf  the  reference  and  of  this  my 
award  be  borne  by  the  ^fendaats ;  but  if  the  plaintiffs  be  not  enUtied  to  recover 
either  of  the  above  sums,  then  I  direct  that  the  verdict  fonnd  for  the  plaintiffs  be 
▼acatedy  and  the  verdict  be  entered  for  the  defendants  (  and  that  the  costs  of  the 
reference  and  of  this  my  award  be  borne  by  the  plaintiffs.  In  witness  whereof  I 
have  hereunto  set  my  hand,  this  30th  day  of  July,  a.  d.  1829. 

(Signature  of  arbitrator) — X»  X. 
Signed  snd  published  (being  firat  duly, 
stamped)  in  the  presence  of 

St.Leger  askd  Mother  r^Hobaon  and  another.  Upon  the  trial,  the  cause  was 
referred  to  a  barrister^  who  awarded  in  the  above  form ;  and  upon  motion  to  the 
Court  to  set  aside  the  award,  the  Conrt  durected  the  award  to  be  stated  in  a  case  lor 
the  opinion  of  the  Conrt ;  and  after  ailment  of  Mr.  Wyburn  for  the  plaintiff  and 
Mr«  Piatt  for  the  defendant,  the  Court  gave  judgment  for  the  defendant  as  follows 
on  30tfa  April,  ▲.  D.  1631. 

Lord  Tmterden,  C.  J>f  s«d,  the  JSrat  yuettion  is,  whether  the  agreement  was  to 
pay  the  expense  of  ascertaining  the  value  of  the  property  ai  all  events;  and  although 
the  negociation  went  off  by  tiie  fault  of  the  plaintiflb,  1  am  of  opinion  that  the 
arbitrator  was  mistaken  on  that  part  of  his  award.  The  second  question  is,  whether 
by  the  terms  of  the  setimd  agieementi  the  plaintiff^  were  entitled  to  insist  on  the 
appointment  of  a  receiver.  The  arbitrator  thought  they  were  not,  and  in  that 
opinion  I  concur.  The  words ''McMW/ttf,*'  in  the  aecond  agreement,  referred  to 
the  land  and  the  deeds.  A  receiver  is  not  usual,  and  it  cannot  be  supposed  to  have 
been  intended  by  the  parties  to  the  agreement  that  a  receiver  should  at  all  events  be 
appointed.    I  think  the  verdict  should  be  entered  for  the  defendants. 

Littledale,  •/.-— if  the  plaintiff^  were  justified  in  insisting  upon  an  immediate 
receiver,  then  .they  would  have  been  entitied  to  the  expenses;  but  a  receiver  might 
be  very  objectionable. 

Parke,  J, — 1  am  of  opinion  that  the  plaintiflii  are  not  entitled  to  recover.  In 
construing  the  first  agreement  the  arbitrator  is  wrong.  It  is  clear  a  good  title  has 
been  made  out,  and  that  the  plaintiffs  had  agreed  to  advance  the  money.  Then  as 
to  the  reoeiveri  the  arbitrator  was  perfectly  right;  but  I  think  the  award  is  wrong 
in  allowing  any  expenses  to  the  plaintiffs,  and  that  the  verdict  should  be  entered  for 
the  defendants, 

Patteson,  J, — It  seems  to  me  quite  clear  that  the  plaintiffs  are  not  entitled  to 
recover  on  the  first  agreement.  It  cannot  be  supposed  that  a  receiver  was  contem- 
plated by  the  second  agreement.  1  am  of  opinion  that  the  verdict  should  be  entered 
for  the  defendants. 

Now  therefore  know  ye  that  1  the  said  ,  do  award,  order,  and  adjudge,  Award,  finding 

that  if  the  Court  in  which  the  said  action  is  brought,  shall  be  of  opinion,  and  facts  and  ad« 
adjudge  upon  the  facts  and  mattors  found,  and  stated  by  me  upon  this  my  award  judging  upon 
as  aforesaid,  that  the  said  plaintiff  ,  is  a  proper  and  sufficient  party  to  them,  in  forni 

bring  and  maintain  the  aaXd  action  against  the  said  defendant ;  and  that  there  is  analogous  to  a 
and  appears  a  sufficient  consideration  for  the  said  promissory  note,  to  enable  the  special  verdict* 
•aid  plaintiff  to  maintain  the  said  action  against  the  said  defendant,  and  that  the 
said  action  is  not  barred  by  the  statute  of  limitations,  as  pleaded  by  the  said  de- 
fendant to  the  said  action,  then  the  verdict  already  entered  up  for  the  plaintiff 
ahall  stand,  but  the  damages  shall  be  reduced  to  the  sum  of  two  hundred  and 
aeventy-nine  pounds  fourteen  shillings,  with  interest  upon  the  sum  of  two  hundred 
and  fifty  pounds,  after  the  rate  of  five  pounds  per  centum  per  annum,  from  the 
fourth  day  of  Easter  term  now  present,  to  the  day  when  final  judgment  shall  be 
signed  in  the  said  action  ;  bat  if  the  said  Court  shall  be  of  opinion  and  shall  ad- 
judge, that  upon  any  of  the  grounds  aforesaid,  the  said  action  cannot  be  maintained 
by  the  said  plaintiff  against  the  said  defendant,  then  and  in  that  case  the  said  ver* 
diet  for  tiie  plaintiff  shall  not  stand,  but  a  nonsuit  shall  be  finally  entered.  And  I 
hereby  direct,  order,  and  adjudge,  that  both  or  either  of  the  said  parties  shall  and 
may  be  at  liberty  forthwith  to  apply  to  the  said  Courts  to  obtain  the  opinion  and 

vol..  II.  I 
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CHAP.  III.    stamps,  to  take  the  verdict  generally  for  the  damages  in  the 
OFREFBRENCR8  ([eclaration,  with  an  authority  to  a  named  comisel  to  certify  Xhe 

TO  AEBITRA-  '  ^  ,  . 

TioN,  he,      amount ;  and  in  that  case,  after  hearing  the  witnesses  precisely 
'  as  in  an  ordinary  reference,  he  will  return  his  certificate  to  the 

Judge's  marshall,  in  order  that  he  may  enter  the  verdict  ac- 
cordingly. In  that  case  the  certificate  may  be  in  the  subscribed 
form,  {c) 

WTien  an  It  is  settled  at  law  (rf)  as  well  as  in  equity,  (e)  that  an  award 

TOodlnwirt**  may  be  good  in  part,  and  bad  in  part,  when  the  subjects  are  clearly 

and  void  as  to   capable  of  being  separated ;  but  not  where  all  the  matters  are 

e  resi  uc.      within  the  submission,  and  the  award  is  upon  the  face  of  it 

entire ;  {e)  and  supposing,  in  a  reference  of  a  cause  and  of  aU  mat- 

judgment  of  the  said  Court  upon  the  matters  aforesaid,  in  such  form  and  manner  as 
the  said  Court  shall  please  to  direct  or  permit.  And  I  do  further  award,  determine, 
and  adjudge,  that  the  said  is  not  indebted  unto  the  said 

party  to  this  refierence,  for  or  on  account  of  any  matter  or  thing  in  rela- 
tion to  the  said  farm  called  ,  and  the  premises  demised  by  the  said 
indenture  of  lease  as  aforesaid,  or  for  or  on  account  of  the  proceeds  thereof;  and 
t  order,  award,  and  direct,  that  the  costs  of  this  reference  up  to,  and  including  the 
hearing  before  me  on  the  thirtieth  day  of  August  last  past,  at  York,  sbaU  abide  the 
event  of  the  cause,  but  that  the  subsequent  costs  of  the  said  reference  shall  be  paid 
by  the  said  plaintiff,  on  or  before  the  first  day  of  June  next  ensuing,  and  shall  be 
allowed  to  him  the  said  plaintiff,  by  the  said  ,  out  of  the  proceeds  of 
the  said  farm,  lands  and  premises,  demised  by  the  said  indenture  of  the 
day  of  ,  *A.  D.  ,  upon  trust  as  aforesaid,  and  that  the  sum  of  twenty- 
five  pounds,  being  the  costs  of  making  this  my  award,  shall  be  paid  in  equal 
moities,  one  moiety  thereof  by  the  said  plaintiff,  and  the  other  moiety  thereof  by 
Award  of  re-  the  said  defendant;  and  that  upon  payment  by  the  said  plantiff  of  such  of  the 
lease.                  costs  of  reference  as  are  directed  to  be  paid  by  him  as  aforesaid,  the  said 

shall,  if  required  by  the  said  plaintiff  so  to  do,  execute  and  deliver  to  him 
the  said  plaintiff,  a  general  release,  in  writing,  under  the  hand  and  seal  of  him  the 
said  of  all  and  all  manner  of  action  and  actions,  suit  and  suits,  cause 

and  causes  of  action  and  actions,  suit  and  suits,  duties,  accounts,  reckonings, 
claims  and  demands  whatsoever,  from  the  beginning  of  the  world  until  the  day  of 
the  date  of  the  aforesaid  order  of  reference.  In  witness  whereof,  I  the  said  R,  M.^ 
the  arbibrator  aforesaid,  have  hereunto  set  my  hand  this  day  of 

A.  D. 

(Signature  of  the  arbitrator) — A.  M. 

^'^*^\^^Ia        (0    "  To  the  Marshal  of  the  Exchequer,** 

^cate  mstead  ,.  ,^  ^^^  Exchequer  of  Pleas." 

of  an  award.  ^  .    „   .    .    Plwntiff. 


{A,  B,  '     - 
CD.-    - 


Defendant* 
1  hereby  certify ,  that  in  my  opinion,  a  verdict  should  be  entered  for  the  plaintiff 
in  the  above  cause,  for  damages  Fifty-five  pounds  nineteen  shillings ;  and  if  I 
am  empowered  so  to  do,  I  certify  that  it  is  my  opinion,  that  the  said  defendant 
ought  to  pay,  and  shall  pay,  all  the  costs  of  tbiis  action  from  the  commencement 
thereof  to  the  present  time,  and  all  costs  incident  or  collateral  to  the  same,  together 
with  the  costs  of  the  reference  to  me,  and  of  this  my  certificate.  (*) 

G,H, 
'  Nov.  20,  1832.  ArbUrator. 


{d)  See  cases,  Tidd,  9th  ed.  829,  830 ;  (e)  Aturiol  ▼.  Smiih^  1  Turn.  &  Russ. 

and  the  law  of  Scotland  is  the  same  ;  see       128 
2  Dow's  New  Ser.  121. 


(•)  MacHnto*h  v.  Blifth,  1  Bing.  26 ;       7  Bar.  and  Ores.  57. 
8  Moore,  211,  S.  C.  ;  Bigley  v.  OkeU, 
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terd  in  difference,  the  arbitrator  should  correctly  award  in  favour  CHAP.  nr. 
of  the  plaintiff  as  to  the  amount  of  his  claims,  but  neglect  to 
allow  the  defendant's  available  set-off,  then  although  the  claims 
are  cross  and  distinct,  yet  the  whole  award  would  be  bad,  be- 
cause the  defendant  had  a  right  to  the  benefit  of  his  set-off,  in 
reduction  of  the  plaintiff's  claim.  (/) 


An  award  is  to  be  considered  as  published  and  ready  to  be  Award,  when 
delivered,  when  the  parties  have  notice  that  it  is  ready  for  de-  P**^^***^ 
livery  on  payment  of  the  arbitrator's  reasonable  charges,  (g) 
But  if  an  arbitrator  should  refuse  to  deliver  his  award  until 
after  the  time  for  making  it  had  expired,  unless  an  unreasonable 
fee  were  paid,  he  would  perhaps  incur  the  risk  of  his  award 
being  altogether  invalid,  for  want  of  delivery  or  publication 
within  the  limited  time. 

In  general,  when  an  award  has  been  delivered  as  his  award,  Noamendmettt 
the  arbitrator  is  functus  qffkio,  and  cannot  afterwards  alter  it  *°  * 
even  to  correct  a  mistake,  imless  the  parties  will  concur  in  re- 
ferring the  award  back  to  him  to  correct  the  mistake.  (A)  But 
where  the  arbitrator  attempted  to  alter  the  award,  and  it  was  still 
legible  in  its  original  state,  it  was  allowed  to  operate  accord- 
ingly, the  alteration  being  considered  a  wrongful  but  ineffica- 
tious  spoliation,  (t)  The  Court  cannot  interfere  to  alter  the 
terms  of  an  award,  in  order  to  make  them  consist  with  the 
submission,  even  where  the  submission  to  arbitration  gave 
minute  directions  for  the  course  to  be  pursued  by  the  arbi- 
trator, (k)  And  where  a  barrister  awarded  that  the  plaintiff  had 
no  cause  of  action,  and  that  a  verdict  should  be  entered  for  the 
defendant,  and  then  by  mere  mistake  of  the  names,  directed  that 
the  costs  of  the  reference  and  award  should  be  paid  by  the 
^'  de/endatit/'  meaning  the  plaintiff;  although  these  facts  were 
disclosed  by  the  arbitrator's  certificate  and  by  affidavits,  yet  it 
was  held  that  the  arbitrator  having  executed  his  award  in  this 
form,  could  not  rectify  it.  (/)  Hence,  the  greatest  care  should 
be  observed  in  drawing  up  an  award.    With  reference  to  the 


(/)  Semble,  and  see  Af  otter  of  Bobson 
y.  Railat4me,  1  B.  &  Adolpb.  723. 

(g)  hhu$elbrooke  y,  Dmtkin,  9  Bing. 
605  :  4  £aft,  584;  d  East,  310. 
7  Dowl.  &  Ry.  774. 
6£att,  509;  8  East,  54  ;  II  East, 


369. 

(0 

234. 


Halir.  AUeno.%^  2  Bing.  476. 
ff^ard  V.  Dtm,  3  B.  &  Adolph. 
And  where  a  barrister,  in  sum- 


ming up  the  items  proved  before  him  as 


arbitrator,  misadded  them,  and  thereby 
by  mistake  omitted  23L  in  favonr  of  the 
plaintiif ,  the  Court,  eren  at  the  instance 
of  the  barrister,  would  not  allow  an 
amendment,  the  defendant's  counsel  ob- 
jecting. In  matter  PuUen,  M.  S.  M.  T. 
A.  D.  1825.  But  see,  as  to  omission  of  a 
sum  by  mistake,  Rogers  y.  DaUimore, 
6  Taunt.  Ill,  and  Anonynunu,  2  Chit. 
R.  44. 

I   2 
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CHAP.  III.    practice  in  granting  new  trials,  and  to  the  ancient  statutes  of 
TOARBiTRA-    JeofaUs,  amendments  of  obvious  mistakes  should  be  permitted 
TioN,  &c.      by  some  express  enactment. 

FifieefUhfy,  An  award  having  been  made  and  published,  the  first  consi- 

ttwwda.  ^  *"  deration  on  the  part  of  the  person  prejudiced  by  it,  should  be, 
whether  by  any  and  what  means  it  can  be  set  aside.  If  the  sub- 
mission cannot  by  its  terms  be  made  a  rule  of  Court,  then  the 
only  course  will  be  to  resist  an  action,  or  to  file  a  bill  in  equity, 
and  the  grounds  are  but  few  upon  which  relief  can  be  obtained ; 
and  if  the  award  be  seemingly  upon  the  face  of.it  correct,  relief 
upon  the  merits,  or  facts^  can  rarely  be  obtained,  excepting 
indeed  in  cases  of  fraud,  or  grossly  corrupt  or  irregular  mis'- 
conduct  of  the  arbitrator. 

But  our  observations  will  here  be  confined  to  those  most  fre- 
quent submissions,  which  provide  that  they  shall  be  made  a 
rule  of  Court.  In  those  cases  the  statute  authorizes  relief 
"  where  any  arbitration  or  umpirage  has  been  procured  by  car^ 
"  ruption  or  undue  means,  so  as  complaint  of  such  corruption  or 
^'  undue  practice  be  made  in  the  Court  where  the  rule  is  made 
'^  for  submission  to  such  arbitration  or  umpirage,  before  the  last 
^'  day  of  the  next  term  after  such  arbitration  or  umpirage  made 
^^  and  published  to  the  parties."  (m)  It  is  therefore  incumbent  on 
the  party  objecting  to.  an  award,  to  make  the  submisskm  a  rule 
of  the  proper  Court,  if  not  already  done  by  himself  or  the  op- 
ponent, and  then  to  mov6  the  Court  fj^fore  the  expiratum.  of  the 
prescribed  time  ;  and  if  he  miss  that  time,  neither  a  Court  of 
Law  nor  of  Equity  has  in  general  power  to  interfere ;  thoi^h  if 
the  award  be  illegal  on  the  face  of  it,  it  may  not  be  enforceable. 
In  general,  a  party  objecting  to  an  award  should  move  to  set  it' 
aside  as  soon  as  practicable,  for  there  are. many  cases  where 
valid  objections  to  the  award  would  nevertheless  form  no  an- 
swer to  an  application  to  enforce  its  performance,  (n) 
Upon  what  The  principles  and  grounds  upon  which  relief,  against  an 

BWMd  candor  ^i^ard  will  be  granted  or  refused,  are  the  same  at  law,  as  ia 
not  be  set  aside  equity,  and  the  decisions  will  therefore  in  general  be  analogous 
on  motion,  (o)  ^^  equally  applicable.  TTie  statute  9  &  10  W.  3.-c.  15.  s.4> 
as  regards  awards  made  a  rule  of  Court,  enacts,  that  the  diso- 
bedience may  be  treated  as  a  contempt  of  Court,  and  process 
accordingly  may  be  issued,  and  which  shall  not  be  stopped  or 
delayed  by  any  order,  rule,  command  or  process,  of  any  other 

(m)  See  the  statute,  an/e,  81,  82.  Ves.  J.  23,  and;KW/.'l23,  note  (o). 

(n)  Brazier  v.  Bryant^  3  Bing.  167  ;  yja)  See  in  general,  Tidd.  Prac.  9th  ed. 

Dick  7.  MiUigitiy  4  Bro.  C.  C.  117;  2      841  to  847,  and  Supplements. 
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Ccnirt  of  Law  or  Equity,  ^^  imless  it  be  made  appear  on  oath  that 
^^  the  arbitrator  or  nxapire  misbehaved  themselve^y  and  that  such 
"  award  was  procured  by  corruption  or  other  undue  means." 
This  enactment  was  clearly  intended  to  give  a  summary  and^na^ 
jurisdiction,  and  to  preclude  appeal,  excepting  in  the  two  cases 
of  corruptiony  or  undue  means;  but  as  the  latter  words  are 
capable  of  very  extensive  construction,  that  circumstance  has 
given  rise  to  very  various  decisions. 

A  Court  of  Equity  will  not,  upon  a  bill  filed,  set  afiide  an 
award  on  a  question  of  fact,  excepting  for  corruption  y  partiality , 
OT  irregularity  of  conduct ,  in  the  arbitrator;  (/;)  and  evidence 
of  the  merits  is  only  to  be  received  so  far  as  it  may  throw  light 
on  the  conduct  of  the  arbitrator,  in  order  to  establish  one  of 
those  objections ;  {q)  for,  as  regards  the  investigation  of  fact, 
it  is  a  principle  in  all  the  Courts  to  abide  by  the  decision  of  the 
judge,  chosen  by  the  parties  themselves  to  decide  upon  the /tfc/«, 
although  such  decision  be  clearly  shewn  by  affidavits  to  have 
been  erroneous  (r).  And  when  the  arbitrator  is  a.  Barrister,  they 
will  also  suppose  that  the  parties  selected  him  to  decide  upon 
the  law  between  them ;  (s)  and  therefore,  in  such  case,  the  Court 
will  not  set  aside  the  award,  on  the  ground  of  a  mistake  in  point 
of  law  ;  (/)  or  on  account  of  his  having  incorrectly  rejected  or  ad- 
mitted the  evidence  of  a  witness ;  (u)  and  such  an  arbitrator  may 
relieve  against  a  harsh  right y  although  the  same  must,  in  a  Court 
of  justice,  have  prevailed,  {v)  It  has  indeed  been  laid  down,  that 
where  legal  rights  are  referred  to  arbitration,  the  award  must  be 
according  to  law,  or  it  will  not  be  binding,  {w)  But  when  a 
matter  has  been  referred  to  a  barrister,  this  must  be  understood 
with  considerable  qualification ;  and  the  rule  seems  rather  to  be, 
that  if  such  barrister,  under  a  general  reference,  meaning  to 
decide  according  to  law,  should  mistake  the  law,  then  the  Court 
miay  set  aside  his  award ;  but  that  in  general,  when  he  being 
fully  aware  of  the  law,  nevertheless  thinks  fit  to  decide  against 
the  same,  or  rather  refuses  to  apply  it  to  the  facts  before  him, 
then  the  award,  though  not  according  to  law,  cannot  on  that 


CHAP,  in 

OFREFERENCIS' 
TO  ARBITRA- 
TION, &C, 


(p)  Goodman  v.  Sabers,  2  Jac.  &  W. 
249 ;  Morgim  ▼.  Mather^  2  Ves.  J.  15. 

(;)  Id.  259. 

\r\  Id  ibid. ;  and  see  a  strong  case, 
where  380/.  were  awarded  againat  a  te- 
nant for  life,  for  not  irepairinfr;  and  on 
motion  to  aet  aside  the  award,  affidavits 
established  that  pending  the  reference  all 
requisite  repairs  had  been  done,  yet  the 
Court  refused  relief ;  Brown  ▼.  Brawn, 
1  Vem.  157;  2  Ch.  Cas.  140,  S.  C.  But 
sometimes  after  discovered  evidence  has 
induced  the  Court  to  relieve,  Eardley  v. 


Otley,  2  Chit.  R.  42,  post  120,  note  {q). 

(s)  Wood  V.  Griffith,  1  Swanst.  43  to 
55. 

It)  Stiff  y,  Andrews,  2  Mad.  6  ;  Rid»ut 
V.  Paru,  3  Atk.  494  ;  ante,  107, 8. 

(«]  Campbell  v.  Twemlow,  1  Price  R. 
81 ;  Perrynwn  v.  Steggall,  9  Bing.  679  ; 
1  Chit.  Rep.  674;  ante,  107,  8. 

(v)  KnoJt  V.  Symmonds,  1  Ves.  J.  369; 
3  Bro.  C.  C.  358,  S.  C. 

(w]  Bknverhasset  v.  Day,  2  Ball  &  B. 
120. 
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CHAP.  m.     account  be  impeached,  (x)      But  if  an  arbitrator  exceed  hid 

^toarbitra"  jurisdiction,  then  as  regards  the  excess,  his  award  may  be  set 

TioN,  &c.      aside,  and  this  where  it  was  verbally  agreed  by  the  partie^^ 

~^  that  he  might  award  on  granting  a  lease,  the  verbal  covenant 

being  void  by  the  statute  against  frauds,  (y) 

As  to  what  Misconduct  of  an  arbitrator  may  induce  a  Court  to 
set  aside  his  award,  it  will  be  obvious  that  it  ought  to  have  been 
of  such  a  nature  as  probably  to  have  affected  the  decision  on  the 
merits  a$id  justice  of  the  case,  at  least  that  is  the  rule  in  the 
Court  of  Chancery;  {z)  as  if  the  arbitrator  proceed  without 
due  notice  of  the  meetings  before  him  (a),  or  examine  premises 
in  the  absence  of  the  parties,  (ft)  or  if  a  party,  even  so  late  as  two 
or  three  days  before  the  time  for  making  the  award  expired,  re- 
quested the  arbitrator  to  defer  making  his  award  until  he  should 
satisfy  him  as  to  some  things  which  the  arbitrator  took  to  be 
against  him,  and  the  arbitrator  refused,  (c)  So  where  the  arbi- 
trator promised  to  hear  witnesses,  but  made  the  award  before 
he  had  heard  them ;  {d)  so  where  an  arbitrator  received  evi- 
dence after  having  given  notice  to  the  parties  that  he  would 
receive  no  more,  and  this  in  the  absence  of  a  party  who,  if 
present,  might  by  examination  have  qualified  such  evidence,  {e) 
So,  private  meetings  of  the  arbitrators  with  one  of  the  parties, 
and  admitting  him  to  be  heard,  to  induce  an  alteration  in  the 
award,  was  considered  such  partiality,  as  to  vitiate  and  induce 
the  Court  to  set  aside  the  award ;(/)  and  where  it  appeared 
that  the  arbitrators  were  interested  in  the  cargo  touching 
which  the  award  was  to  be  made,  the  Court  set  the  award 
aside.  (^) 

But  although  it  has  been  decided  that  all  the  witnesses  of  the 
party,  against  whom  an  award  is  made,  should  regularly  be  ex- 
amined, and  in  his  presence,  if  he  require,  so  that  he  may  have 
them  cross-examined^  or  it  would  be  ground  for  setting  aside  the 
award,  (A)  yet  in  a  subsequent  case  it  was  ruled,  that  the  mode  of 
conducting  an  arbitration  must  be  left  to  the  arbitrators ;  and 
that  if  they,  after  the  first  or  second  meeting,  exclude  both  the 
parties  and  their  attorneys,  and  examine  witnesses  privately, 
at  their   [the  witnesses]  houses,  it  seems  that  such  conduct  is 

(x)  See  at  law.  Cramp  v.  Synumt,  1  (b)  Id.  ibid. 

Bing.  104  ;  7  Moore,  434 ;  and  in  equity,  (c)  Spettigew  v.  Carpenter,  3  P.  W. 

Ymatg  V.  WalUr,  ^  Yes.  364  ;  (Mug  v.  3^2 ;  1  Dick.  66,  S.  C. ;  jnf  gtuere. 

€hingy6Vea,29'2,  {(f)  Early.  StockeTy  2  Vern.  251. 

(y)   Waiters  y.  Morgan,  2  Cox,  369;  (e)  Walker  y.  fhtbuker.  6  Veg.  70. 

9  Moore,  388.  (/)  Barton  ▼.  Knight,  2  Vem.  514. 

(s)  Lhigood  y.  Eade.  2  Atk.  501,  504.  [gS  Earl  y.  Stoeker,  2  Vem.  251. 

{al  jiHonymau8,  2  Chitty  R.  44  ;  1  'A)  4  Price,  232. 
Salk.  71. 
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no  ground  of  objection,  provided  it  does  not  proceed  from  cor-    CHAP.  ni. 
rupt  fnotives :  and  that,  at  all  events^  if  either  party  would  take  ^xo  a^"tra^ 
advantage  of  it,  he  must  give  notice  at  the  timcy  that  he  intends     tion,  &c. 
to  rely  on  it  as  an  objection ;  and  if  he  lie  by  and  suffer  other 
meetings  to  take  place,  and  when  the  arbitrators  are  ready  to 
make  their  award,  revoke  his  submission,  he  is  liable  in  an  action 
to  the  other  party,  who  was  desirous  of  having  the  benefit  of  the 
award,  (t) 

But  although  it  is  irregular  for  two  arbitrators  to  meet  with-  When  not. 
out  notice  to  the  third  arbitrator,  yet  that  objection  is  not  a  suffi-^^ 
cient  ground. to  set  aside  the  award,  when  the  substance  was 
settled  in  his  presence; (A)  nor  would  the  admission  of  an  arbi-^ 
trator,  that  if  he  had  seen  a  mislaid  letter,  afterwards  found,  he 
would  have  awarded  differently,  be  sufficient  to  induce  a  Court 
to  interfere.  (/)  Nor  will  an  award  be  set  aside  on  the  ground 
that  the  arbitrator  has  been  assisted  in  his  conclusions  upon  fact 
or  law  by  the  opinion  of  others,  (m)  Nor  will  an  erroneous 
recital  in  an  award  vitiate,  unless  it  should  necessarily  lead  to 
a  conclusion,  that  the  arbitrator  has  made  a  material  mistake,  (n) 
And  we  have  seen  that  a  distinct  award  upon  two  or  more  sub- 
jects, with  a  decision  as  to  one  upon  the  face  of  the  award  incor- 
rect, or  beyond  the  jurisdiction,  will,  unless  the  whole  is  neces- 
sarily connected,  only  vitiate  the  incorrect  part  of  the  award ; 
and  only  that  part  will  be  set  aside,  (o)  In  general,  it  is  re- 
quired that  a  material  mistake  in  fact  or  law,  admitted  by  an 
arbitrator  to  have  been  made,  must  be  verified  by  some  written 
document,  and  not  merely  established  by  affidavit ;  but  to  con- 
strue that  rule  rigidly,  woidd  be  a  protection  for  concealed  error, 
however  gross  and  unjust. 

In  equity,  it  is  a  principle  that  no  bill  will  lie  to  set  aside  an 
award  on  a  question  of  fact  within  the  province  of  the  arbitra- 
tors, and  decided  by  them,  because  they  are  the  judges  chosen 
by  the  parties.  And  as  the  statute  supposes  only  two  cases 
of  relief,  viz,  an  award  obtained  by  corruption^  or  undue  means, 
no  Court  of  Law  or  Equity  has  any  cognizance  of  the  matter  in. 
any  other  case  by  way  of  appeal  from  the  arbitrator's  decision ; 
and  the  consequences  of  assuming  such  a  jurisdiction  would  be 
most  mischievous,  and  if  allowed  to  be  assumed,  the  result 
would  be,  that  applications  to   set   awards    aside,    upon  the 

(«}  Hewkn  V.  Laycock,  2  Car.  &  P.  8tu.  130 ;   Emay  t.  Wiue,  5  Vcs  848. 
574.    Per  Abbott,  C.  J.  Ml/ ^iMfre.  (n)   Watkhu  v.  PhUpoUs,  \  M^Clel,  Sl 

ik)  Goodaum  v.  Sayen,  2  Jac.  &  W.  Young,  397,  399. 
26 1 .  (o)  HartneU  7.  Hitt,  Forrest  Rep.  75  ; 

'J)  Anderson,  t.  Darcy^  18  Yes.  447.  9.  Moore  ;  2  Young  &  ,f.  115  ;  2  Mad. 

(m}  Hopcro/t  y.  Hickman,  2  Sim.  &  Ch.Pr.  714. 
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CHAP.  in.  merits,  would  be  contiBually  made  upon  veiy  frivolaiia 
^TOAMiTOA^  grounds,  (p)  It  is  therefore  established,  that  a  Court  of  Equity 
TioN,  &C.  mrill  not  interfere  to  set  aside  an  award  except  for  corruption^ 
partiality y  or  irregtilarily  of  conduct  in  the  arbitrators;  and 
evidence  of  the  merits  is  never  permitted  for  the  purpose  of 
shewing  what  the  merits  were,  excepting  as  they  may  tend  to 
shew  such  a  case  of  misconduct^  on  the  part  of  the  arbitrators^ 
as  would  give  a  Court  of  Equity  jurisdiction.  And  although 
it  is  irregular  for  two  of  three  arbitrators  to  meet,  and  still  more 
to  sign  an  award,  without  notice  to  the  third ;  yet  that  is  not  a 
sufficient  ground  to  set  aside  the  award  when  the  substance 
was  settled  in  his  presence  (/>)• 

And  though  cases  of  newly  discovered  evidence,  or  of  fraud, 

may  induce  a  Court  of  Law  or  Equity  to  open  an  award  upon 

a  matter   of  fact,  still  the  party  must  come  to   the  Court 

promptly  and  within  the  statutable  time,  (q) 

Bkceptions  in        Sttch  are  the  general  assigned  rules  respecting  the  interference 

^'  of  the  Courts ;  but  it  must  be  confessed,  that  in  the  application 

of  these  rules,  there  is  not  so  much  certainty.    For  when  even 

barristers  have  made  awards,  either  mistaken  in  law  or  in  fact, 

if,  after  hearing  the  affidavits  on  both  sides,  it  is  manifest  that 

injustice  to  any  considerable  extent  would  be  suffered  if  the  award 

should  be  allowed  to  stand,  the  Court  will  sometimes,  in  favor  of 

justice,  deviate  from  the  general  rule,  and  set  aside  the  award; 

so  that,  in  cases  of  gross  mistake  or  injustice,  it  may  be  at  least 

prudent  for  the  party  affected^  to  endeavour  to  obtain  relief. 

When,  or  not,       Where  an  award  is  void  upon  the  face  of  it.  and  nathinir 

the  Conrt  will  i  j  u    j  -^     -^i       .       ..     ,      ^  .,7  ® 

interfere  to  set  ^^d  be  done  upon  It  Without  smt,  the  Court  will  not  interfere 
vJJwonST^'  to  set  it  aside,  because  such  suit  must  faU;  and  it  would^  cause- 
face  of  it         quently,  be  unnecessary  and  useless  to  set  aside  any  instrument 
that  cannot  prejudice.    But  where  a  cause  has  been  referred  by 
order  of  Nisi  Prius,  and  the  arbitrator  had  power  to  order  a  ver- 
dict to  be  entered  for  either  party,  and  he  erroneously  makes  sb 
award  ordering  a  verdict  to  be  entered,  then,  although  such  award 
be  void,  the  Court  would  set  it  aside ;  for,  otiierwise,  the  party 
against  whom  it  was  made,  would  have  judgment  against  him 
upon  the  verdict  without  the  possibility  of  redress,  (r) 
Not  after  a  ^  pa^y,  after  receiving  the  costs  of  a  reference  and  award, 

KTiLto  ^S'm  ^^^^^  ^y  ^*^^  ^""^  ^f  *  ^^  ^f  reference  were  to  be  paid  by  the 

•ward.  Other  party,  cannot  move  to  set  aside  tiie  award,  (s) 

— ^-  -    -  ,  ^  

(p)  Per  Master  of  Rolls,  Chodmcm  v.      4  Bro.  C.  C.  3. 

^V'^JO"'  *  \  ^^^'o^??u.     .  -»  W  iPoe  dem:TumbuU  and  otken  v. 

(f )  EarrOe^  v.  Otlejf,  2  Chitty's;Rep.  Brown,  5  Bar.  &  C.  384. 
42 ;  Auriol  V.  S^nUh,  1  Turn,  &  Run.  (#)    Kemumi  v.  Harris.    2    Bar    «i 

127  i  MUchell  v.  Harris,  2  Vet.  J.  135 ;  Cris,  SOU  -«    bw.   « 
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The  motion  to  set  aside  an  awards  we  have  seen^  must  be  chap.  hi. 
before  the  last  day  of  the  tenn  next  after  the  time  of  making  ^t* arwtba" 
the  award ;  {t)  and  where  a  cause  has  been  referred  by  order  of  tion,  &a 
Niri  Prius,  a  motion  to  set  aside  die  award  must  be  -made  Time,  witiiin 
within  the  time  allowed  for  moving  for  a  new  trial,  unless  a  J^  ^.^^^^ 
sufficient  reason  for  delay  be  shewn,  (ti)  So  that  when  an 
award  upon  such  an  order  has  been  made  in  vacation  time,  the 
party  objecting  should  move  within  the  first  four  days  of  the  next 
term ;  and,  in  other  cases,  before  the  rule  for  judgment  has 
expired,  (ti)  Where  an  award  was  made  after  the  essoign  day 
of  a  term,  but  before  the  quarto  die  past,  it  was  held,  that  it  was 
made  within  the  term,  and  that  a  motion  to  set  it  aside  might 
be  made  at  any  time  before  the  last  day  of  the  term  next  fol- 
lowing, (v)  The  statute  is  construed  strictly  in  equity,  as  well 
as  at  law;(f<^)  and  although  the  defendant  gave  the  plaintiff  to 
understand  he  intended  to  move  to  set  aside  an  award  between 
them,  and  thereby  the  plaintiff,  who  intended  to  make  the  same 
motion,  was  induced  to  allow  a  term  to  elapse,  and  then  moved, 
the  defendant  having  omitted  to  do  so :  this  was  held  to  be  no 
sufficient  excuse  for  the  delay,  {x)  And  where  acooimts,  be- 
tween trustee  and  cestui  que  trusty  were  referred  to  arbitration, 
and  the  submission  was  made  a  rule  of  a  Court  of  Law,  then, 
although  there  had  been  fraudulent  misrepresentation  by  the 
trustee  to  the  arbitrator,  as  to  particular  items  of  the  account,  yet 
it  was  decided  that  a  bill  in  equity  could  not  be  maintained  by 
the  cestui  que  trust  after  the  time  limited  by  the  statute  had 
elapsed  to  set  aside  the  award,  as  to  the  items  impeached, 
leaving  it  to  stand  as  to  tiie  remaining  items ;  the  award,  upon 
the  face  of  it,  being  entire ;  for  though  the  Court  might,  where 
there  was  a  palpable  objection  upon  the  face  of  au  awards 
refuse  to  enforce  it,  they  could  not  set  it  aside  after  the  tinie 
limited  by  the  statute  had  expired,  {f/)  We  have  further  seen, 
that  a  party  who  intends  to  move  to  set  aside  an  award,  must 
take  care  to  do  nothing  which  in  part  adopts  it,  as  the  receiving 
awarded  costs,  (z) 

Before  any  proceedings  at  law  or  in  equity,  to  set  aside  an  Practical  pro- 
award,  the  submission  must  be  made  a  rule  of  the  Court  in  aside  ^rard^ 
which  the  motion  is  to  be  made ;  (a)  though  an  award  made  Submission 

,  mnst  be  made 

~  a  rule  of  Court. 

(/)  9  &  10  W.  3,  c.  15,  8. 2,  ante,  SI,  Ves.  453. 

82.  (s)  Smet  y.  Hogdm,  7  Blng.  358. 

(«)  Ramthaw  v.  Jmold,  6  B.  &  Cret.  (y)  ^uriol  ▼.  Snuth,  1  Turn.  &  Russ. 

€29.     •  121,126. 

(v)  In  re  Burt,  5  Bar.  &  Cres.  668.  (z)  rJnte,  120,  and  Kenmurdy.  Harrit, 

[w)  Cowp.  23  ;  2  T.  R.  781  ;  1  East,  2  B.  &  Cres.  801. 

276;  8  East,  465  ;  1  Moore,  471 ;  9  (a)  Cidcot  v.  Leqnesne,  2\eA.  315. 
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CHAP.  III.    under  an  order  of  the  Court  of  Chancery,  need  not  be  made  w- 
TO  ARB^TRA-   ^^  ^^  ^^^^  Court,  although  there  be  also  bonds  of  arbitration 

TioN,&c.  executed  in  pursuance  of  such  order,  (i) 
Rule  niti,  when  At  law  and  in  equity,  the  objections  against  an  award  ought 
objections.  ^  ^  specified  in  the  rule  nisiy  obtained  for  the  purpose  of  set- 
ting it  aside ;  (c)  but  an  omission  in  that  respect  is  not  conclu- 
sive to  preclude  the  Court  from  entertaining  the  objections,  (d) 
But  where  a  cause,  and  all  matters  in  difference,  were  referred 
to  arbitration,  and  a  motion  was  made  to  set  aside  the  award, 
on  the  ground  that  the  arbitrator  had  not  decided  upon  certain 
matters  in  difference :  it  was  held,  that  it  was  not  necessary  to 
state  these  matters  in  the  rule,  inasmuch  as  they  were  specified 
in  the  affidavit  upon  which  the  rule  was  obtained,  (e)  And  in 
moving  to  set  aside  an  award  made  under  a  rule  of  Court,  the 
rule  nhi  ought  to  be  drawn  up  on  reading  the  prior  rule  under 
which  the  matter  was  referred,  and  the  objections  to  the  award 
ought  to  be  specified.  (/)  In  all  the  Courts,  by  the  established 
rules  of  practice,  questions  on  awards  are  not  to  be  moved  for, 
argued,  discussed,  or  heard,  on  the  lasi  day  of  the  term,  (g)  If 
a  motion  for  setting  aside  an  award  be  made  on  slight  grounds, 
the  rule  will  in  general  be  discharged  with  costs  (A). 

Sixteenthfyy  Sisteetithfyy  The  partyin  whose  favour  an  award  has  been  made, 

enforce  p&r-  ^  ^^  ^^  general  the  choice  of  two  modes  of  enforcing  obedience,  as 
formanceof  an^r^/,  by  motion  for  an  Attachment  i  or,  secondly .  bv  Action* 
If  he  adopt  the  former,  he  should  first  see  that  the  submission 
hJ^?  attach-  has  been  made  a  rule  of  the  proper  Court,  according  to  the 
terms  of  submission,  and  that  such  rule  has  been  duly  shown 
to  the  party,  and  a  copy  thereof  left ;  also  that  the  original 
award  has  been  shown  to  the  party ;  and  it  would  be  advisable* 
also  that  a  copy  thereof  should  be  left ;  and  also  in  case  of  taxed 
costs  the  original  allocatur  should  be  shown  to  the  party,  and 
a  copy  thereof  left. ;  also  that  a  demand  of  payment  or  of  per- 
formance has  been  made  personally  upon  the  party  who  ought 
to  perform,  and  by  the  party  in  person  to  whom  the  payment 
or  performance  ought  to  be  made,  or  by  a  person  to  whom  a 
power  of  attorney  has  been  duly  executed,  authorizing  and  re- 


(b)  Marquit  Ormond  v.  Kynnertley,  2  Moore  &  P.  448  ;  but  note  that  was  be- 
Sim.  &  S.  15.  fore  the  Rule  10  Geo.  4,  supra^  note  (c). 

(c)  In  C.  P.  Dictu  y.  Jay,  5  Bing.  {e)  Hamskaw  v.  Antold,  6  Bar.  &  C. 
381,  Rnle  M.  10  G.  4,   C.  P. ;  6  Bing.  629  ;  ted  qntne. 

348.     In  Exchequer,  Plea  and  Equi^  (/)   C'Arit/te  r.  ^ami^/,  5  Bing.  1H5. 

side,  Watkhu  v.  PhUtpotU,  1  M'Clel.  &  {g)   Watkhu  ▼.  PhiUpotU,  1  M^CIel. 

y.  VH ;  11  Price  .57,  S.  C  &  Y.  393. 

{d)  Dicas  v.  Jay,  5  Bing.   281  ;   2  (A)  Snook  v.  ffettyer,  2  Ch'itty  K.i3, 


ment. 
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quiring  payment  to  him,  and  who  must  also  produce  and  show    CHAP.  ill. 

to  the  party  the  foregoing  documents,  and  the  original  power  ^toa™tra^ 

of  attorney,  (t)  and  leave  with  him  a  copy  of  the  latter  (Ar),     tiqn,  Ac. 

and  then  formal  demand  of  payment  or  performance  must  be 

made  by  the  party  so  authorized.  (A)     The  next  step  must  be, 

to  make  an  affidavit  of  the  facts  and  of  all  these  proceedings, 

and  of  the  arbitrator's  signature  to  his  award,  and  the  time  when, 

and  especial  care  must  be  taken  to  verify  every  enlargement  of 

the  time  to  make  the  award ;  also  of  the  execution  of  the  power 

of  attorney,  when  any  part  of  the  proceedings  were  under  the 

same.  (/)     Upon  such  affidavit,  and  production  of  the  original 

award,  and  of  the  refusal  or  neglect  to  comply  with  the  formal 

request,  counsel  may  be  instructed  to  move  for  an  attachment  for 

disobedience  of  the  rule  of  Court,  by  nonperformance  of  the 

award.    The  rule,  when  for  payment  of  money,  is  absolute  in  the 

first  instance,  but  otherwise  is  only  nisi.  The  Court  will  not  grant 

an  attachment  for  non-performanceof  an  award,  without  persona/ 

service^  where  the  party  has  another  remedy,  as  by  action  (m). 

Any  alleged  corruption  in  the  arbitrator,  isno  answer  to  a  motion  HowoppoKd. 
for  an  attachment  for  nonperformance  of  an  award ;  (n)  for  in 
answer  to  that  proceeding  to  enforce  an  award,  the  party  re- 
sisting can  only  object  to  defects  apparent  on  the  face  of  the 
award,  because  the  making  a  motion  to  enforce  an  award  cannot 
anticipate  extrinsic  objections,  (o)  The  proper  course  therefore 
is,  for  the  party  objecting  to  an  award,  on  account  of  extrinsic 
objections,  to  make  a  distinct  motion  to  set  the  same  aside  upon 
an  affidavit  showhig  his  objection,  which  we  have  seen,  must  in 
general  relate  to  the  corrupt  or  irregular  conduct  of  the  arbi- 
trator, (p)  But  when  the  submission  to  arbitration  was  by  a 
deceased  party,  an  award  therein  cannot  in  general  be  enforced 
by  attachment  against  his  personal  representative,  (q)  It  has 
been  considered  that  under  the  terms  of  the  statute  9  &  10  W.  3, 
when  once  the  submission  has  been  made  a  rule  of  one  Court, 
an  attachment  cannot  be  moved  for  in  another  Court,  although 
one  of  the  causes  referred  was  depending  in  the  latter  (r). 

In  some  cases,  especially  when  the  proceeding  is  by  attach-  2.  By  action, 
ment,  the  opponent  would  be  induced  immediately  to  move  to 
set  aside  the  award;  the  safe  course  is,  therefore,  to  wait  till  the 

(i)  See  the  fall  practice,  TM,  9th  Bing.  167  ;  S.  P.  in  bankruptcy,  ZKciv. 

ed.  836,  7.  UiUigm^  4  Bro.  C.  C.  117  ;  2  Ves.  J.  23. 

(A)  ixmghtr  v.  Laugher ,  1  Cromp.  &  (o)   n>id. 

JeiT.'3U8.  »  Ibid. 

(/)  Id.  ibid.  {q)  WiUes,  315. 

(m)  ZoveT.  JtfAiwon,4  B.  &  Ad.412.  (r)   Wtmpem^  y,  Bala,  2  Cromp.  & 

(»)    At  law,    Brazier  r,  Bryant,  3  J.  379  ;  an/r,92,  note  (w). 
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CRAP.  nt.  time  for  moving  the  Court  under  the  statnte,  has  expired^  or 
^ToAMiTR^*'  '^  ^^^  the  end  of  the  second  term,  and  then  to  proceed  in  an 
TtoN,  &c,  ^ion,  becatuse  in  sudi  action  the  defendant  could  not,  by  plea 
or  otherwise,  arail  himBelf  of  any  objection  on  account  of  the 
IKward  haTing  been  obtained  by  corruption  or  undue  means,  (r) 
If  the  award  was  to  pay  or  repay  a  sum  of  money  on  demand, 
there  should bea preceding  demand,  and  which  must  also  be 
stated  in  an  affidavit  to  hcdd  the  party  to  bail,  {s)  The  rest  of 
the  practice  in  enforcing  an  awlurd,  has  been  so  folly  and  ably 
stated  by  Mr.  Tidd,  in  his  Practice,  and  Mr.  Watson,  in  his 
Treatise  on  Arbitratibn,  that  it  is  considered  to  be  unnecessary 
here  to- repeat  the  same. 

Setentemihiy,  Seventeenthljfj  Although  it  has  been  doubted  whether  Courts  of 
^"Id^.1ir  "  ^^^^^y  liave^any  jurisdiction  under  the  9  &  10  W.  3,  the  first 
section  of  which  speaks  of  Courts  of  Record;  it  seems  now  to 
be  clearly  established,  that  the  act  extends  to  the  Court  of  Chan- 
cery, and  that  aa  agreement  that  a  submission  shall  be  made  a 
rule  of  Court,  may  be  given  effect  to  by  an  order  or  rule  of  the 
Court  of  Chancery y  so  as  to  move  that  Court  to  enforce  the 
award,  or  to  set  it  aside;  {u)  and  it  seems  that  that  Court  in 
which  the  submission  is  first  made  a  rule,  acquires  the  exclusive 
jurisdiction,  {v)  But  if  the  submission  has  merely  provided, 
that  the  agreement  to  refer  shall  be  made  a  rule  of  a  Court  of 
Law  J  then  a  Court  of  Equity  cannot  proceed  after  such  rule 
has  been  obtained,  {w)  unless  the  Court  of  Law,  as  sometimes 
occurs,  will  alter  the  terms  of  their  rule  and  permit  a  suit  in 
equity,  {x)  And  where,  although  a  bill  had  been  filed  to  set 
aside  an  award  before  the  submission  had  been  made  a  rule  of 
the  Court  of  King's  Bench ;  it  was  held  that  after  such  rule 
had  been  obtained,  equity  had  no  jurisdiction,  although  by  the 
terms  of  the  submission,  it  might  originally  have  been  made  a 
rule  of  the  Court  of  Chancery ;  (y)  and  e  cojwerso,  on  the  other 
hand,  when  by  consent  an  order  has  been  made  in  Chancery  to 
refer  a  suit  to  arbitration,  no  other  Court  has  jurisdiction  over 

an  award  made  in  pursuance  thereof;  (z)  and  in  general,  an 

■ 

(r)  Defendant  cannot  pletid  cornip-  (v)  Dawton  v.  Sadler^  1  Sim.  &  Stu. 

tion  or  partiality,  8  East,  344  ;  5  B.  &  537. 

Ores.  «34 ;  Oow's  Cases  Ni.  Pri.  5.  {w)  LordLtmtdaie  v.  LUtlerlale,  2  Ves. 

{*)  Ditter  v.  Hood^  7  Bar.  &  Cres.  J.  451  ;  Daois  v.  Getty ^  1  Sim.  &.  Stu. 

494 .  411;  Gumnett  y .  Bamiister,  1 4  Ves.  530 ; 

(0  See  in  general  Chitty's  Eq.  Dig^.  2  Madd.  Rep.  6  ^  2  Jac  &  W.  249. 

tit  ArbHratOT.  (x)  Lonsdale  v.  Littlfdaie,Z  Ves.  45^. 

(u)  In  matter  of  Joaeph  arid  Webster,  (y)  Datris  ▼.   Getty,  1   Sim.  &   Stn. 

1  Ru88.  &  M.  498,  note  (a) ;  Dawson  t.  411 ;  Dawson  y.  Sadler,  1  Sim.  &  Stu. 

Sadler,  1  Sim.  &  Stu.  537 ;  and  see  2  537. 

Mad.  Ch.  Pr.  712»  713»  accord;  Tidd,  {t)  Pitcher  y.  Jligby,  9  Pnce,  79. 
9th  ed.  821,  contra. 
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^award  in  a  suit  depending  in  a  particular  Court,  has  been  con^     CHAP.  III. 
sidered   not  within  the  statute,  (a)      But  nevertheless,  a  ge-  *^Jo  ARBmu^ 
neral  reference  to  arbitration,  made  by  parties  in  a  suit  then     tion,  Ac 
depending  in  Chancery,  may  be,  and  frequently  is  made  aa 
order  of  a  Court  of  Law ;  (A)  and  in  general,  by  reference  to 
arbitration,  both  at  law  and  in  equity,  the  Court  divests  itsdf  of 
all  jurisdiction  over  the  facts,  (c) 

It  is  settled  that  references,  where  the  submission  is  to'  be 
made  a  rule  of  Court,  followed  up  by  such  a  rule,  are  entirely 
governed  by  the  statute  9  &  10  W.  3,  and  which  is  as  impera- 
tive upon  Courts  of  Equity  as  upon  Courts  of  Law,  as  to  the 
time  within  which  an  application  to  set  aside  an  award  must  be 
made;  and  the  statute  has  transferred  the  jurisdiction  of  a 
Court  of  Equity  in  such  a  case,  even  of  fraud  or  concealment 
in  one  of  the  parties,  altogether  to  the  Court  of  which  the 
submission  has  been  made  a  rule  of  Court ;  and  the  parties 
having  selected  their  own  tribunal,  and  a  certain  period  only 
being  allowed  by  the  statute,  they  are  wholly  bound  if  they 
suffer  that  time  to  elapse,  (d)  and  the  statute  regulation,  as 
regards  time,  is  as  obligatory  in  equity  as  at  law.  (e) 

We  have  in  a  previous  page  alluded  to  some  of  the  statutes  Eigthtitnthfjf^ 
compulsory  on  parties  to  submit  to  arbitration,  or  at  least  afford-  „q^  other^ 
ing  them  a  right  to  claim  a  reference ;  (/)  of  this  nature  is  the  particular  su- 
Friendly Society  Act,  {g)  and  the  SavingBank  Act.  (A)  The  acts 
respecting  masters  and  sertfants  in  ^husbandry,  or  in  certain 
trades^  either  enabling  magistrates  to  hear  complaints  for  nonpay- 
ment of  wages,  (i)  or  enabling  such  masters  or  workmen  to  de- 
mand and  have  a  reference,  {k)    The  acts  relating  to  Seamen's 
fTages,  (/)  and  the  Salvage  Acts,  which  also  afford  powers  of 
arbitrating,  (m)     The  consideration  of  all  the  powers  given  by 
these  and  other  particular  acts  of  the  same  nature,  would  ex-r 
tend  beyond  the  subject  of  this  general  summary.    The  acts 


(«)  Zomtdale  v.  Littledale,  2  Ves.  J. 
451;  2  Mad.  Ch.  Pr.  713. 

(6)  NiekolM  y.  dutUe,  U  Ves.  265. 

(c)  IMck  y.  MUUgan,  2  Ves.  J.  24. 

(d)  Auriolv.  Smith,  I  Turn.  &  Rubs. 
124,  5,  6. 

{e)  Gw^ey  y.  BwcAer,  3  \^.  Ab. 
lS9,ph39,  contratoAUardeav,  CampheU^ 
Bunb.  265. 

(/)  jinte,  74. 

Ig)  10  O.  4.  c.  56,  s.  27. 

{k\  9  G.  4,  c.  92,  8.  45,  Compuhmy^ 
and  no  action  lies^  CrUp  y.-  Bwibury^  8 
Biog.  394. 


(0  4  G.  4,  c.  34 ;  10  G.  4,  c.  52  ; 
Barn  J.  Serrants,  zyiil ;  tembk,  an  m- 
fant  is  not  within  the  3d  section  of  that 
act.  Hawk.  P.  Or.  chap.  64,  sect  35. 

{k)  5  G.  4,  c.  96,  s.  3,  Bora  J,  tit, 
Senrants,  xzi. 

(/)  Abbott  on  Shipping  \  Burn  J. 
tit.  Seamen,  59  Geo.  3,  c.  58;  Ship 
Minerva,  I  Hag.  Rep.  56. 

(m)  I  &  2  Geo.  4,  c.  75 ;  and  see 
JoHge  y.  Nichoiaaty  1  Hagg.  201 ;  and 
see  other  statutes,  Bum  J.,  Wreck; 
Abbott  on  Shipping. 
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CHAP.  in.  are  full  and  explicit;  and  when  they  give  a  power  to  demand  an 
^To^'aBmiA^  arbitration,  the  provision  is  construed  to  be  imperative,  and 
^'^^'^^  ^'^^  to  preclude  parties  from  suing  in  cases  within  the  enactments; 
for  otherwise  the  spirit  of  litigation,  and  the  desire  to  have  the 
matter  discussed  in  a  superior  tribunal,  would  render  the  enact- 
ments dead  letters,  (n)  But  the  Salvage  acts  have  been  ex- 
pressly holden  not  to  take  away  the  common  law  general  right 
to  sue  for  recompense  in  those  cases,  (o) 


i: 


ffi)  Crisp  y,  Btmhtry,  8  Bisg.  394.  only  be  had  to  a  Prize  Court,  2  Dongl. 

[o)  3  Bos.  &  Pul.  612 ;  but  io  case      594 ;  33  Geo.  3,  c.  66»  s.  42. 
of  salvage  on  re-capture,  recourse  can 
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CHAPTER  IV. 

SUMMARY  PROCEKDINGS  BBFORB  JD8TICBS  OF  THE  PEACE 
FOR  PRIVATE  INJURIES  AND  PENALTIES^  AND  PRACTICAL 
DIRECTIONS. 


Fint,  Those  op  a  General  Nature. 

1.  For  assaults  and  batteries, 
9Geo.4,c.  31,  s.  27 

2.  Stealings  of  property,  7  & 
8  Geo.  4,  c.  29,  s.  66 

3.  Malicious  injuries  to  proper- 
ty* id.  chap.  30,  s.  24 

4.  Game  Act,  1  &  2  W.  4,  c. 
32,  s.  12,  30      -        -        - 

5.  Construction  of  these  Acts 

6.  Similarity    in     the    enact- 
ments       .... 

Secondly,  Practical  Proceedings 
TO  enforce  Compensations  or 
Penalties. 

1 .  Within  what  time  must  pro- 
secute       .... 

2.  Who  must  or  may  prose- 
cute .        -        .        - 

3.  Against  whom  ... 

4.  Before  what  justice  or  jus- 
tices -        .        -        - 

5.  The  information  or  com- 
plaint       .... 

6.  The  summons  ... 

7.  The  service  thereof   - 

8.  The  search  warrant   - 

9.  The  warrant  to  bring  offen- 
ders before  justice,  and  ap- 


prehension thereon     - 

10.  The  evidence  and  witnesses, 
and  process  to  compel  at- 
tendance -        -        .     ,   . 

11.  The  hearing  before  the  jus- 
tices .... 

12.  Of  adjournments 

13.  The  conviction  and  costs   . 

14.  Of  special  cases 

15.  Of  appeals  and  recognizances 
thereon     .... 

16.  Of  certiorari,  and  proceed- 
ings thereon      ... 

17.  Proceedings  in  execution   - 

18.  Proceedings  for  restitution 

19.  Liabililty  of  complainant    • 

20.  Liability  of,  and  protection 
to  justices  .        .        . 

Thirdfy,  In   Cases  of    Forcible 

Entry  and  Detainer. 
fburihly,  In  other  Cases. 

I.  As  beween  landlord  and  te- 

nant     .... 

1.  Rent  in  arrear,  no  distress 

2.  Fraudulent  remoFal 

3.  Premises  deserted 

4.  Paupers'  cottages,  &c.    - 

II.  Penalties  in  general 


We  are  in  this  Chapter  to  examine  the  practical  proceedingSy 
to  obtain  a  summary  convictimi  and  compensation  or  punish^ 
mentf  be/ore  one  or  more  Justices  of  the  Peace,  for  small 
Private  Infuries,  whether  to  the  Person  or  Personal  or  Real 
Property;  and  it  will  be  found  that  the  rules  here  collected^ 
will  also  in  general  apply  to  the  practical  proceedings  to  be  ob- 
served, in  the  recovery  before  a  Justice^  of  pecuniary  penalties, 
under  the  very  numerous  Penal  Statutes,  which  impose  them 
as  measures  of  police. 

We  are  to  suppose  that  an. injury  has  been  committed,  and 
that  the  case  is  either  unfit  for  arbitration,  or  that  any  measure 
of  that  nature  has  failed,  and  that  on  account  of  the  smallness 


CHAP,  IV. 

SUMMARY  FRO- 
CEBDINOS,   &C« 

The  subjects  of 
thisChapterare 
the  Practical 
Summary  Pro* 
oeedings  for 
Private  Inju- 
ries, and  Penal- 
ties. 


Summary  pro- 
ceedings, when 
expedient* 
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CHAP.  IV.  of  the  injury^  or  of  the  poverty  or  station  of  the  complainant^ 
cEEDiNGii  **&€  ^^  wrong-doer,  it  is  desirable  to  avoid  formal  expensive  litiga- 
tion,  and  to  seek  redress  by  economical  and  expeditious  sum- 
mary remedy.  We  have  seen  the  risk  attending  proceedings 
by  action  in  the  Superior  Courts,  for  small,  injuries,  in  respect  of 
costs,  especially  for  assaults,  slanders,  and  small  transient  tres- 
passes to  land  or  other  property ;  and  that  imless  there  be  a 
permanent  and  valuable  right  to  be  tried,  and  the  opponent  is 
certainly  able  to  pay  costs,  it  is  most  prudent  to  forbear  to  pro- 
ceed at  all ;  or  at  least  most  advisable  to  adopt  some  sumnuiry 
proceedings'  and  that  perhaps  rather  with  a  view  to  prevent 
repetition  of  the  injuiy,  than  to  recover  actual  or  supposed 
compensation.  The  Legislature  has  considered  that  it  is  better 
to  provide  some  summary,  speedy  and  cheap  compensation  or 
punishment,  than  by  denying  redress,  or  rendering  it  so  expen- 
sive as  to  be  beyond  the  means  of  adoption,  to  induce  men  to 
revenge  themselves ;  (a)  and  therefore,  especially  of  late,  has 
introduced  several  very  useful  enactments,  extending  to  almost 
every  description  of  small  private  injury,  and  forming  a  neta 
class  of  jurisdiction  delegated  to  Justices,  and  of  which  we  will 
now  take  a  concise  practical  view. 
Originia  limit-  Anciently  the  functions  and  jurisdiction  of  one  or  more 
^}v^ono{^  Justices  of  the  Peace,  when  not  assembled  at  general  or  quarter 
the  P^  out  sessions,  were  almost  entirely  ministerial,  viz.,  to  preserve  and 
o  essioDs.  prevent  breaches  of  the  peace,  and  to  cause  malefactors  to  be 
apprehended,  and  their  appeanpice  secured,  to  take  their  trial 
for  alleged  offences  before  a  higher  tribunal,  either  at  the  as- 
sizes or  sessions ;  and  the  principal  exceptions  were  Fdreible 
Entries  andDetainers ;  with  respect  to  which,  we  shall  find  that 
by  ancient  statutes,  one  or  two  justices,  though  not  at  Quarter  Ses- 
sions, had  smnmary  judicial  powers.  In  more  modem  times  the 
increase  of  population,  and  still  more  the  increase  of  legislation, 
has  rendered  itessential  to  del^^ate  judsdic^on  orersmaH matters 
of  police  to  Justices;  and  in  numerous  oases,  whether  for  pre- 
vention or  pumshnKHt  of  breaches  of  some  police  regulations, 
small  oflfenders.Weie  subjebted  to  petmiiahf  pekalties,  and  to 
imprisonment  for  aishoft  time  if  they  did  not  pay  them ;  fre- 
quently ^nys  Justice,  and  in  cases  'of .  iqore  impoitahce,  tea 
Justices  had  power  to  decide  Summarily,  subject  sometimes  to 
an  appeal  to  sessions,  but  very  firequentiy  final  without  any  ap^ 
peal,  and  even  without  the  power  of  the  superibr  Court  of  King's 


(a)  See  the  oheeirations  of  Treby,      riton  v.  TAornbonmgk,  Gilb.  Cu.  L.  & 
Cb.  J.  cited  by  Parker,  C.  J.        Hm--      E.  117 ;  and  mie,  I  Vol.  S3,  note  (^. 
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Bench,  to  review  their  formal  proceedings  upon  certiorari,    A     chap.  IV. 
tnost  familiar  instance  was  the  proceedings  under  the  now  ^rrdincI  ^^c. 

repealed  act,  5  Ann,  c.  14,  for  a  5/.  penalty  for  killing  game    

without  being  qualified,  where  one  justice  could  convict,  and 
there  was  no  appeal,  though  the  writ  of  certiorari  was  not 
taken  away. 

The  small  expense  incident  to  this  and  similar  proceedings,  Jurisdlctioa 
before  one  or  more  Justices,  in  still  more  recent  times,  at  length  ^^^Tcon- 
induced  the  Legislature  to  extend  this  summary  jurisdiction,  tract 
even  to  cases  apparently  whoUy  foreign  to  the  object  of  the 
ftriginal  institution  of  Justices   of  the   Peace;   viz.,  enabling 
them  to  decide  upon  questions  of  contract  between  masters  and 
servants^  when  the  latter  were  labourers  working  for  wages,  or 
servants  in  certain  trades,  [b) 

The  next  step  was  to  afford  compensation,  by  the  decision  Extended  to 
of  a  Justice,  for  verbal  abuse y  by  stage-coachmen  to  passen-  fi^uricrto'pcr- 
gers.  (c)  But  there  were  no  regulations  affording  general  com-  sonsorproper. 
pensatioft  or  punfshmejtt  fnr  ^naU  private  ihjurieSy  until  the 
three  principal  statutes  were  recently  passed,  viz.,  the  7  &  8 
Geo.  4,  c.  29,  relative  to  small  illegal  takings  of  property, 
whether  strictly  personal  or  in  part  connected  with  the  freehold, 
not  exceeding  5/.  in  value ;  the  7  &  8  Geo.  4,  c.  30,  relative  to 
small  wilful  or  malicious  injuries  to  personal  or  real  property, 
whether  private  or  public,  not  exceeding  5/. ;  and  the  9  Geo.  4^ 
C.  31,  relative  to  common  assaults  and  batteries^  not  causing 
injiury  exceeding  5/.  The  former  two  acts  enabling  one  Justice 
summarily  to  hear  and  determine  the  complaint  of  the  party 
aggrieved,  and  award  him  compensation  to  the  extent  of  5/. 
unless  when  he  has  given  evidence,  and  then  to  be  paid  in  aid 
of  the  county  rate ;  and  the  latter  act  requiring  two  Justices  to 
hear  and  determine,  and  convict  in  not  exceeding  5/.,  to  be  paid 
in  aid  of  the  county  rate. 

These  statutes  were  enacted  with  a  view  to  prevent  expensive  The  ohjcct  of 
actions  in  the  superior  Courts  for  trifling  assaults  and  trespasses,  actments.  ^' 
which  could  not  be  proceeded  for  in  the  County  Coilrt  even  by 
JusficieSf  that  Court  not  having  jurisdiction  over  trespasses  vi  et 
armis;  {d)  and  it  is  perhaps  to  be  regretted  that  general  cases  of 
slander  have  not  also  been  provided  for.  {c)  If  these  statutes  be 
judiciously  acted  upon,  they  will  render  it  unnecessary  to  resort 
to  expensive  actions  in  the  superior  Courts,  when  the  value  of  the 
matter  in  dispute  cannot  justify  these  measures;  and  as  regards 


(6)  4  Geo.  4,  c.  34  ;  10  Geo.  4,  c.  53;  (c)  2  &  3  W.  4.  c.  120,  s.  47,  99. 

5  Geo.  4,  c.  96;  Burn's  Jus.  tit.  Ser-  {d)  Anit,  \  Vol.  23,  34. 

▼ants.  (r)  Id  ibid. 

vol..  II.  K 
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CHAP.  IV.    tfae  proceedings  before  two  Justices  for  common  assaults  and 
ci^!iNQ9  '&c!  ^**teries,  they  have  rendered  unnecessary  indictments  at  the 

sessions  or  assizes^  imless  in  cases  of  assaults  with  intent  to 

commit  a  felony,  or  of  an  aggravated  nature.  (/)  But  still  it  mdst 
be  observed  that  the  limited  penalty  of  5/.  is  to  be  paid  only  in  aid 
of  the  county  rate  ;  so  that  the  proceeding  before  two  Justices  for 
an  assault  and  battery  can  in  strictness  only  be  for  punishment^ 
And  not  directly  for  private  compensation,  for  the  act  does  not 
give  the  two  Justices  any  direct  authority  to  awafd  compensation^ 
although  in  case  of  injuries  to  personal  or  real  property,  one 
Justice,  it  will  be  observed,  has  that  power.  It  should  seemy 
however^  that  independentiy  of  these  statutes,  tfae  party  charged 
might  at  any  time  before  conviction,  or  at  least  before  thd 
hearing,  legaUy  compromise  with  the  party  i^grieved,  and 
thereby  avoid  payment  of  any  fine  or  penalty ;  and  thus  the 
proceeding  might  operate  in  all  cases  as  a  private  satisfaction. 
Fonner  and  As  in  all  or  most  of  the  cases  where  a  penalty  or  fine  is  to  bc$ 

of^irostruc?  paid,  the  party  is  subject  to  imprisonment  in  default  of  pay- 
tionsy  as  re-  ment,  an  absurd  rule  of  construction  for  some  time  prevailedy 
mal^plrMMd-  ^  regarded  all  these  summary  proceedings,  viz«  that  the  pro- 
^t>'  eeeding  leading  to  imprisonment  without  a  previous  trial  by  jury 

was  an  unconstitutional  proceeding,  and  contrary  to  Magna 
Charta)  {g)  and  that  therefore  a  light  hand  ought  to  be  held 
over  these  summary  convictions^  and  iQore  strictness  required  in 
the  forms  of  proceedings  and  the  jfirisdiction,  and  a  due  exerd^ 
of  it  manifestiy  appear,  and  that  no  intendment  in  favour  of  theooi 
should  be  admitted  >  and  that  the  superior  Courts  ought  to  be 
astute  in  discovering  defects  in  convictions  before  sununary  ju- 
risdictions; and  it  wi^  ev^i  supposed  that  a  different  and  more 
rigid  rule  of  averment  and  evidence  in  support  of  svrmmary  pro-' 
ceedings  should  b^  required  than  in  an  action.  (A)  But  these  ab- 
surdities, the  indulgence  of  which  might  induce  a  suspicion  thair 
the  superior  Courts  were  formerly yea/ou^  of  those  inferior  juris- 
dictions, have  fof'  some  time  been  abandoned ;  and  now  the  doc- 
.  trine  is  that  whether  it  \^as  expedient  that  those  jurisdiction9 
should  have  been  erected,  was  a  matter  for  the  consideration  of  the 
I^egislature;  but  that  as  long  as  they  exist,  the  Courts  ought  to  go 

(/)  See  exceptions,  9  Geo.  4,  c.  31,  "  lawful  judgment  of  hit  peers,  or  hjf 

S.  29  ;  Awm,  1  B.  &  Adolph.  382.  **  ike  law  nf  the  land;**  consequently  an 

(g)  See  Lord  Holt's  observations  in  Imprisonment  by  rirtoe  of  any  legisla- 

fyucn  V.    Wheller,  and  notes,  2  Lord  tire  enactment,  is  by  the  law  of  the 

Raym.   842;  and  Res  t.  ChamUer,    2  land. 

iaUc,  378;  and  9  Hen.  3.6. 29;  and  the  (A)  Id.  ibid,  t  and  see  Aat  v.  7%aa^ 

notes  in  Chitty's  Col.  Stat  340 ;  but  mm,  2  T.  R.  18 ;  Reje  v.  Swallow,  8  T.  R. 

note,  the  words  of  that  act  aVe,  that  no  284 ;  Rex  v.  Stone,  1  East,  639  ;  Res  r, 

Amu  shall  be  imprisoned,  &c.  "  but  by  7\tmer,-  5  Maiile  &  S.  296, 
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-fell  reasonable  lengths  to  support  the  decisions  of  Justices^  espe-    chap.  iv. 
daily  as  in  whatever  light  they  were  formerly  seen,  the  countrjr  J^^*^ 'J^ 

are  noW  convinced  that  in  general  they  derive  consideraUe  ad- -'-  ■ 

Vantage  froni  the  exercise  of  the  powers  delegated  to  justices, 
and  therefore  in  modem  times  they  have  received  proper  support 
from  the  Courts  of  Law;  (t)  and  for  the  same  treason  th,e  Courts 
hold^  that  although  in  drawing  up  convictions  magistrates  cannot 
set  all  forms  at  nought;  yet  on  the  other  hand  they  ought  not  .to 
be  entangled  in  greater  fofms  or  ceremonies  than  the  superior' 
Courts;  (j)  and  in  one  of  the  latest  decisions  upon  the  subject  it 
was  established  that  the  same,  and  not  a  stricter  rule  of  evidence 
is  to  be  observed  before  justices,  as  in  the  superior  Courts;  (A) 
and  in  a  very  recent  case  it  appears  that  when  a  conviction  on 
the  face  of  it  assumes  facts  so  as  to  bring  the  ease  within  the 
jurisdiction  of  the  justice,  the  Coiirt  will  not,  on  a  motion  for 
a  certiorari^  and  which  is  taken  away  by  the  act,  give  effect  to 
affidavits  denying  the  facts  and  showing  that  the  justices  ought 
not  to  have  convicted ;  because  the  liegislatui'e,  by  giving  the  ma^ 
gistrates  power  to  decide,  concluded  that  they  would  decide  to 
the  best  of  their  discretion.  (/)  But  although  a  comiction  falsely 
assuming  facts  may  in  itself  be  sustainable  and  enforceable  as 
Veil  directly  act  collaterally,  so  as  to  subject  the  party  convicted 
to  the  payment  of  the  penalty,  .and  preclude  him  from  sustain- 
ing any  action  against  the  magistrate  or  other  person  acting 
under  it;(m)  yet  if  a  magistrate  wei^  wilfully  and  crimnallp 
to  mistake  or  assume  facts  in  order  to  give  himself  jurisdiction 
and  convict,  he  might,  hjmandarmiBy  in  certain  cases  where  th^ 
statute  Requires  that  the  conviction  shall  state  the  evidence^  b^ 
compelled  to  reform  his  conviction  by  setting  forth  the  evidence 
according  to  the  facts,  (fi)  or  he  would  be  liable  to  indictment  or 
criminal  information,  or  at  least  would  be.  subjected  to  the  ani- 
madversion of  the  Court  and  the  payment  of  costs  of  ihe  motion 
against  him,  (o)  and  would  probably  be  justly  removed  from  his 
office. 

It  is  to  be  r^pretted,  that  considering  the  vei^  numerous  OenAid  pre« 
enactments  foi'  the  recovery  of  penalties  before  justices,  and  the  ^J^j|5^'Ji*^^ 
extensive  operation  of  the  recent  enactments,  affording  compen^  adopting  lum- 

mary  proceed'- 

<"  — — '    ■  ings  before 

Jutticea* 

(I)  Per  Ashhurst,  J.  in  Rex  Vi  Tkon^-       1  Bred.  &  B.  432 ;  sod  Gray  ▼.  CooAton, 
Mii,2T.  R.  18.  16£a8t,  ]:i. 

(j)  Per  JU)rd  Keoyon,  in  ReJ:  r.  Swd-  (n)  In  re  Rex^  4  Dovl.  &  R.  352 ; 

iow,  8  T.  R.  284.  Ex  ftatth Manh,  id. 

(A)  Rex  r.  TWvwr,  5  Maute  &  Selv.  (»)  Rex  t.  Bwrker^  1  East  Rep.  186  ; 

a06.  see  a  gross  case  of  neglect  of  duty,  Rex 

{t)  jHuMyminUy  1  B.  &  Ad<rtph.  382.        y.  CmniHble^  7  D#wl.  &  R.  663. 

(m)  ld»  ibid,  and  Briitain  t:  Khmmtd, 

k2 
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.CHAP.  IV.  sation  or  punishment  for  private  Injuries,  there  is  not  (excepting 
cEBDi«o§'*&c.  '^^  ^^^  ^^  enabling  ofie  justice  to  receive  an  information,  and 
^  issue  hifl  summons,  and  giving  a  general  form  of  convic- 
tion,) {p)  any  general  comprehensive  enactment  regulating 
such  proceedings;  as  the  information,  summons,  service 
thereof,  process  against  witnesses,  hearing  before  the  justices, 
and  other  proceedings,  establishing  one  general  uniform  set 
of  rules  to  be  observed  in  all  cases,  with  appropriate  varia- 
tions when  necessary.  From  the  want  of  these  it  will  be  found 
that  the  proceedings  are  frequently  very  different.  Some- 
times the  information  or  complaint,  we  shall  find,  must  be  on 
oath;  in  other  cases,  it  suffices  if  it  be  in  writing;  and  in  others 
perhaps  might  be  verbal.  Sometimes  also  the  summons  must 
be  actually  served  on  the  party  accused  himself;  at  others,  may 
be  left  at  his  abode,  and  in  others  may  be  served  on  any  inmate; 
and  the  other  proceedings  also  vary.  So  that  this  general  cau'^ 
tion  must  be  observed,  that  in  each  case  the  particular  statutes 
applicable  to  the  case  must  be  carefully  read  and  their  provisions 
pursued ;  and  if  of  doubtful  import,  then  in  prudence  an  excess 
of  care  should  be  adopted.  And  although  the  magistrate  him- 
self might  be  disposed  to  take  upon  himself  the  direction  of  all 
the  proceedings,  yet  every  prudent  individual  should  be  pre- 
pared to  lay  before  the  magistrate  the  best  forms  to  be  adopted 
in  all  stages  of  the  proceeding,  and  with  that  view  the  following 
dii^ctions  are  given.  We  will  first  consider  the  terms  of  the 
principal  recent  enactments  of  a  general  nature  or  of  most 
practical  importance,  and  then  state  the  practical  proceedings 
in  regular  order. 

Firti,  Suitt-'         First,  Common  Assaults  and  Batteries. — ^Tbe  9  Geo.  4,  c.3I, 

LB«^foracom.  ^*  ^>  ^^^  reciting  that  it  was  expedient  that  a  summary  powrt* 

iDon  assault  ot  of  punishing  persons  for  conimofi  assaults  and  batteries  should 

Geo.  4.'c.  31.    ^  provided  under  the  limitations  thereinafter  mentioned,  enacts 

8. 27.  «  that  where  any  person  shall  unlawfully  assault  or  beat  any 

*'  other  person,  it  shall  be  lawful  for  two  justices  of  th6  peace, 

"  upon  complaint  of  the  party  aggrieved,  to  hear  and  detef- 

"  mine  such  offence;  and  the  offender,  upon  conviction  thereof 

'^  before  them,  shall  forfeit  and  pay  such  fine  as  it  shall  appear 

"  to  them  to  be  meet,  not  exceeding,  together  with  costs  (if 

"  ordered),  the  sum  of  five  pounds,  which  fine  shall  be  paid 

'^  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other 

officer  of  the  parish,  township  or  place  in  which  the  offence 


« 


{p)  3  G.  4,  c.  23,  s.  1,  2  &  3. 
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**  shiill  have  been  committed^  to  be  by  such  overseer  or  oflScer    cHAP.  IV. 
**  paid  over  to  the  use  of  the  general  rate  of  the  county,  riding,  •umwart  fro- 

**  or  division  in  which  such  parish,  township  or  place  shall  be   *- 

**  situate,  whether  the  same  shall  or  shall  not  contribute  to  such 
general  rate;  and  that  the  evidence  of  any  inhabitant  of  the 
county,  riding  or  division  shall  be  admitted  in  proof  of  the 
offence,  notwithstanding  such  application  of  the  fiae  incurred 
thereby;   and  if  such  fine  as  shall  be  awarded  by  the  swd 
^^  justices,  together  with  the  costs  (if  ordered),  shall  not  be  paid 
*'  either  immediately  after  the  conviction  or  within  such  period 
^^  as  the  said  justices  shall  at  the  time  of  the  conviction  appoint, 
"  it  shall  be  lawful  for  them  to  commit  the  offender  to  the  com- 
**  mon  gaol  or  house  of  correction,  there  to  be  imprisoned  for 
^*  any  term  not  exceeding  two  calendar  months,  unless  such  fine 
'*  and  costs  be  sooner  paid;   but  that  if  the  justices,  upon  the 
''  hearing  of  any  such  cause  of  assault  or  battery^  shall  deem 
*^  the  offence  not  to  be  proved,  or  shall  find  the  assault  or  bat- 
tery to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  shall  accordingly  dismiss  the  complaint,  they 
shall  forthwith   make  out  a  certificate  under  their  hands, 
stating  the  fact  of  such  dismissal,  and  shal]  deliver  such  certi- 
**  ficate  to  the  party  against  whom  the  complaint  wa?  preferred." 
The  28th  section  then  enacts,  that  ^^  if  any  person  against 
*'  whom  any  such  complaint  shall  have  been  preferred  for  any 
^^  common  assault  or  battery,  shall  have  obtained  such  certificate, 
*^  or  having  been  convicted  shall  have  paid  the  amount  adjudged 
**  to  be  paid,  or  shall  have  suffered  imprisonment  for  non-pay- 
'*  ment  thereof,  he  shall  be  released  from  all  further  proceedings 
**  for  the  same  cause/*     The  section  29  provides  and  enacts  that 
these  provisions  are  not  to  apply  to  cases  of  assault  or  battery 
which  the  justices  shall  find  have  been  accompanied  by  any 
attempt  to  commit  felony,  (q)  or  which  they  shall  be  of  opinion 
is  a  fit  case  to  be  the  subject  of  indictment,  and  that  they  shall 
then  abstain  frojn  convicting,  and  shall  deal  with  the  case  in 
the  game  manner  as  they  would  have  done  before  the  passing  of 
the  act,  viz.  direct  a  prosecution  at  the  sessions.    And  the  same 
section  also  provides  that  justices  of  the  peace  are  not  to  hear 
and  determine  any  case  of  assault  or  battery  in  which  any  ques- 
tion shall  arise  as  to  the  title  to  any  lands,  tenements  or  heredi^ 
taments,  or  any  interest  therein  or  arising  therefrom,  or  to  any 


(9)  See  Anonymous,  1   B.  &  Adolph.      &c."  gives  them  uolimited  discretion  tq 
382.    This  section  obviously,  by  the      proceed  or  not  in  such  cases . 
ttrms  *' which  the  justices  shall  find, 


IS^ 
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bankruptcy,  insolvency  of  execution  under  the  process  of  any 
Court  of  Justice. 

The  33d  section  enacts  that  where  any  person  shall  be  charged 
oh  the  oath  of  a  credible  witness,  before  any  justice  of  the 
pea6e,  (a)  with  any  such  offence,  the  justice  may  summon  the 
person  charged  to  appear  before  any  two  justices  of  the  peace, 
at  a  time  and  place  to  be  named  in  such  summons,  and  if  he  do 
nbt  appear,  then,  upon  proof  of  the  due  service  of  summons 
upon  such  person  by  delivering  the  same  to  him,  the  justices 
niay  either  proceed  to  hear  and  determine  the  case  ex  parte, 
or  may  issue  their  warrant  for  apprehending  such  person 
and  bringing  him  before  them,  or  the  justice  before  whom  the 
charge  shall  be  made  may  (if  he  shall  so  think  fit)  issue  suoh 
warrant  in  the  first  instance,  without  any  previous  summons. 

'the  34th  section  enacts  that  prosecutions  under  the  act  pu- 
nishable on  summary  conviction  shall  be  commenced  within 
three  calendar  months  after  the  commission  of  the  oifence. 
The  35th  section  enacts  that  the  justices  may  cause  the  convic- 
tion to  be  drawn  up  in  the  subscribed  or  in  any  other  form  of 
words  to  the  same  effect.  (/) 

The  36th  section  enacts  that  no  conviction  shall  be  quashed  fop 
want  of  form,  {u)  or  be  removed  by  certiorari,  or  oiherwisey{v) 
into  any  of  his  Majesty's  superior  Courts  of  Record ;  and  that 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
defect  therein,  provided  it  alleges  that  the  party  has  been  cow- 
victed,  and  there  be  a  valid  conviction  to  sustain  the  same,  {w) 


Prescribed 
form  of  con- 
viction in  9 
Geo.  4.  c.  91. 


{m\  This  provision  enabling  one  Justice 
to  receive  the  information,  and  issue  his 
sammoDS,  is  a  repetition  of  the  general 
enactment  in  3  Geo.  4,  c.  -23,  s.2. 

(/)  Be  it  remembered,  thaton  the 

day  of  — ,  in  the  ypar  of  our  Lord 

9  at  ,   in  the  county  of    [or 

riding,  division,  liberty,  city,  t(c,  at  the 
ctue  nuQf  be]  A.  O.  is  convicted  before 
us  \nmwng  thejtuiicet],  two  of  His  Ma- 
jes^*s  justices  of  the  peace  for  the  said 
county,  [or  riding,  SfcJ]  fojt  that  he  the 
said  A,  0,  did  [specify  the  ofisnee,  anil 
the  time  and  plate  when  and  where  the 
same  woe  committed^  as  the  case  may 
l»«],  and  we  the  said  justices  adjudge 
the  said  A*  O.,  for  his  said  olTence,  to 
be  imprisoned  in  the  ■  ,  and  there 


kept  to  hard  labour  for  the  space  of  • 

[er  we  adjudge  the  said  A,  O.,   for  his 

said  offence  to  forfeit  and  pay  the  sum 

-  of)  [here  state  the  ammaU  of  the  fane  un- 

posed\ ,  and  also  to  pay  the  snm  of 

for  costs;  and  in  default  of  immediate 
payment  of  the  said  sums,  to  be  im- 
prisoned in  the ,  for  the  space  of 


,  unless  the  said  sums  shall  b« 
sooner  paid  [or  we  order  that  the  said 
sums  shall  be  pud  by  the  said  A,  O,  on 

or  before  the day  of ] ;  and  we 

direct  that  the  said  sum  of [viz.  the 

antmtnt  of  the  fate]  shall  be  paid  to , 

of  -^— —  aforesaid,  in  which  the  said 
offence  was  committed,  to  be  by  him 
applied  according  to  the  directions  of  the 
statute  in  that  case  made  and  provided  ; 

and  we  order  that  tihe  sum  of , 

for  costs  shall  be  paid  to  C.  JD,  [the 
party  aggrieved\.  Given  under  our 
hands  the  day  and  year  first  above  men- 
tioned. 

(tt)  This  is  a  repetition  of  the  general 
enactment  in  3G.  4,  c.  23,  s.  3. 

(v)  In  general  all  summary  proceed- 
ings are  removable  by  eertwrttrtf  unless 
expressly  taken  away;  see  post^  ^d  1 
Stra.  67  ;  <»  East,  h\A\  Rsmy.  Cashi^ 
bury,  3  Dowl.  and  R.  Mag.  Cases,  485  j 
JUx  V.  HamoH,  4  B,  and  Aid.  531. 

\w)  Thn  enactment  was  to  avoid  the 
effect  of  the  decision  in  Wicht  ▼.  p%l- 
terbuch,  8  Bing.  483. 
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It  will  be  observed  that  this  act  9  Geo.  4,  c.  31  ^  as  respects    CHAP.  iv. 
tmmmary  proceedings  by  convicttoil  for  common  assaults  and  ^eoinos  **&€. 

batteries  before  two  justices,  does  not  require  a  complaint  on 

oath,  or  even  in  writing,  but  there  must  be  an  oath  before 
issuing  any  summons  or  warrant ;  and  it  contains  no  clause 
authorizing  an  appeal,  and  consequekitly,  according  to  the 
general  rule,  there  can  be  no  appeal;  (;r)  and  as  the  writ  of 
certiorari  is  expressly  taken  away,  the  decision  of  two  justice 
in  these  cases  is  final. 

As  respects  the  illegal  taking  of  personal  property,  or  things  Searndfy,  Pror 
annexed  to  the  realty,  when  not  indictable,  almost  every  possible  S^^^nai 
injury  in  the  nature  of  an  illegal  taking,  is  remediable  or  pun-  property,trect, 
ishable  before  one  or  more  justices,  under  the  7  &  8  Geo.  4,  notfeioiiy or 

C,  29.  miBdeineanor 

The  7  &  H  Geo.  4,  c.  29,  s,  30,  enacts,  that  the  unlawfully  c.  29,  ' 

and  wilfully  taking  or  killing  any  hare  or  cony  in  the  day- 
time,  in  any  warren  or  ground,  latafulfy  used  for  breeding  or 
keeping  of  hares  or  conies,  whether  inclosed  or  not,  shall  sub- 
ject the  olBender  to  the  payment  of  not  exceeding  5/.,  on  conr 
yiction  before  one  justice,  (y) 

TTie  stealing  any  dog  or  beast  or  bird,  ordinarily  kept  in  q 
state  of  confinement,  {z)  and  not  the  subject  of  larceny  at  com- 
mon law,  subjects  the  offender  to  not  exceeding  20/.  for  the  first 
offence,  on  conviction  before  one  justice,  and  imprisonment  for 
twelve  calendar  months  with  hard  labour ;  and  for  the  second 
offence,  on  conviction  before  ttvo  justices,  the  like  punishment, 
and  if  a  male  offender,  also  whipping,  {a) 

The  unlawfully  and  wilfully  killing,  wounding^  or  taking  any 
house  dove  or  pigeon,  under  such  circumstances  as  shall  not 
amount  to  larceny  at  common  law,  subjects  the  offender  oi^ 
conviction  before  one  justice,  to  forfeiture  of  the  value  of  the 
bird,  and  not  exceeding  21.  {b) 

The  provisions  relative  to  the  talcing  of  fi^h,  are  somewhat 
complex,  depending  on  the  isxact  description  of  the  place  an4 
water  where  the  same  were  taken*  The  unlawfully  and  wilfully 
taking  or  destroying,  or  attempting  to  take  or  destroy,  any  fish 
in  any  water,  (not  being  water  running  through,  or  being  in 
any  land  adjoining,  or  belonging  to  the  dwelling-house  of  any 

• 

(s)  Rex  y.  Hmuom,  4  B.  and  ^Id.  (»)  This  act  extends  to  the  stealing  a 

521  ;  1  Mattle  and  Selw.  448 ;  1  Stra.  ferret  or  other  animal  usually  confined, 

67;  6  East,  M4,  Com.  Dig.  Justices  although  not  indictable ;  /7Arr.  5effr^, 

Peace,  c.  3  ;   Dougi.  549.  Russ.  &  R.  C.  C.  350 ;  ante,    IVoI.  88. 

(^r)  7  &  S  G.  4.  c.  29,  s.  30,  as  to  (a)  Id.  sect.  31  j  and  see    mcskins, 

game  in  general }  see  1  and  2  IV-  4,  c.  &c.  id.  sect.  32. 
32, /Ml/,  142,  (4)  Id.  «ect.  33. 
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CHAP.  IV.  perjtotif  (c)  being  the  owner  of  such  water,  or  haying  a  right  of 
cebdingV&T.  fishery  therein,)  (rf)  but  which  shall  be  private  property,  or  in 
which  there  is  a  private  right  of  fishery,  subjects  the  offender 
on  conviction  before  one  justice,  to  pay  the  value  of  the  fish 
taken  or  destroyed,  not  exceeding  5/.  (e)  jingling  in  the  day- 
time is  excepted  from  that  regulation;  but  an  offender  by 
angling  in  the  day-time  in  the  excepted  water,  is  liable  on  con- 
viction before  one  justice,  to  pay  not  exceeding  5/. ;  and  if  the 
angling  has  been  in  water  not  above  excepted,  then  such  rrffend 
ing  angler  is  subject  on  conviction  before  one  justice,  to  not  ex- 
ceeding 2/.  penalty.  (/)  But  then  it  is  provided,  that  if  the  tackle 
of  the  fisher  has  been  seized  under  the  authority  given  by  the 
apt,  he  shall  not  be  liable  to  pay  any  damages  or  penalty,  {g) 

The  act  then  contains  niunerous  penalties  against  ^teaVmg 
trees,  shrubs,  alive  and  dead  fences,  stiles,  gates,  fruit,  vege- 
tables, and  other  things,  recoverable  as  therein  directed,  before 
one  or  two  justices.  (A) 

Receivers  of  property,  and  abettors,  where  the  original  offence 
is  punishable  on  smnmary  conviction,  are  subjected  to  similar 
penalties,  also  recoverable  before  one  justice.  (?)  The  act  then 
gives  a  power  of  apprehending  all  such  offenders  found  com- 
mitting any  prohibited  offence  without  warrant ;  (Ar)  and  au- 
thorizes a  justice,  upon  oath  of  a  credible  witness  of  a  reason- 
able cause,  to  suspect  that  a  party  has  in  his  possession  or  on 
his  premises  any  property  whatsoever,  on  or  with  respect  to 
which  any  such  offence  shall  have  been  committed,  to  grant  his 
warrant  to  search  for  such  property  as  in  the  case  of  stolen 
goods,  (/)  The  act  then  limits  prosecutions  for  summary  con- 
viction, to  three  calendar  months  after  the  commission  of  the 
offence,  and  renders  admissible  the  evidence  of  the  party  ag- 
grieved} and  of  any  inhnltitant  of  the  county ;  (m)  although  when 
the  testimony  of  the  former  has  been  received  on  his  own  behalf, 
the  statute  takes  away  one  temptation  to  perjury,  by  applying 
the  whole  sum  awarded  in  aid  of  the  county  rate.  (?/) 

The  65th  section  then  directs  the  course  of  proceeding  for 


(c)  This  expression  has  been  objected 
to  a9  uncertnin  ;  see  anttf  1  Vol.  178, 9, 
^92,  3,  where  see  some  constructions. 

(rf)  When'in  such  excepted  water,  the 
^ffence  is  an  indictable  iniademe€tnor, 

(«)  Id.  sect  34,  35. 

(/)  Id,  ibid.  «f/tf,  192,  3. 

\fjr)  Id.  sect.  3.'^. 

(h)  Id.  sect.  38  to  58,  stated  taUe  1 
Vol.  93,  94,  407  to  4i2,  and  cases  there 
noticed.  A^young  fniit  tree  is  not  a 
vegetable  production  within  the  meaning 
of  the  act,  when  growing  in  a  garden,  &c. 


Rex  V.  Hfttfgei,  1  Mood,  and  M.  S41 ; 
ante,  1  Vol.  93, 4. 

(i)  Id.  sect.  60,  62. 

[k)  Id.  sect.  63  ;  Bndanie,  1  VoL  617 
to  633,  as  to  the  construction  of  the 
words  *' found  comnutiintf^*'  &c. 

(/)  Id.  sect  63.  The  cases,  there- 
fore, as  to  search  warranto ,  will  be  ap- 
plicable ;  see,  in  general,  Burn  J.  26t^ 
edit.,  tit.  Search  Warrant. 

(m)  Id.  sect.  65. 

(n)  Sect.  %^, 
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the  penalty,  viz.,  that  where  any  person  shall  be  charged  on  the    CHAP.  iv. 
ocUh  of  a  credible  witness,  before   a  justice,   with  any  such  cREDiNcI.'^rc' 

offence,  the  justice  may  summon  hiri,  and  if  he  shall  not  ap- 

pear  accordingly,  then  (upon  proof  of  the  due  service  of  the 
summons  upon  such  person,  by  delivering  the  same  to  him 
personalty,  or  by  leaving  the  same  at  hh  usnal  place  of 
abode,  (o)  The  justice  may  proceed  to  hear  and  determine 
the  case  ex  pqirte,  or  issue  his  warrant  for  apprehending  such 
person,  and  bringing  him  before  himself  or  some  other  justice ; 
or  the  justice  before  whom  the  charge  shall  be  made,  may,  (if 
he  shall  so  think  fit),  without  any  previous  summons,  (unless 
when  otherwise  specially  directed)  issue  such  warrant ;  and  the 
justice  before  whom  the  person  charged  shall  appear  or  be 
brought,  shall  proceed  to  hear  and  determine  the  case,  (p)  It 
should  seem,  therefore,  that  to  ground  a  summary  proceeding 
for  a  penalty  under  this  act,  there  must  be  an  information  of 
the  offence  on  oath.  Whereas  the  9  Geo.  4,  c.  31,  s.  27,  only 
requires  the  complaint  of  the  party  aggrieved,  without  direct- 
ing that  the  complaint  shall  be  on  oath^  or  even  in  terms  re- 
quiring it  to  be  in  writing,  although  then  also  there  must  be  an 
oath  before  the  summons,  (q) 

The  act  then  directs,  that  the  sum  forfeited  for  the  value  of 
the  property  stolen  or  taken,  or  amount  of  injury  done,  shall 
be  assessed  by  the  convicting  justice,  and  shall  be  paid  to  the 
party  aggrieved,  if  known,  except  where  such  party  shall  have 
been  examined  in  proof  of  the  offence ;  and  in  that  case,  or 
where  the  party  aggrieved  is  unknown,  then  such  sum  shall  be 
applied  in  the  same  manner  as  a  penalty,  and  then  shall  be 
paid  to  one  of  the  overseers  of  the  poor,  or  other  officer  of  the 
parish  where  the  offence  was  committed,  to  be  by  him  paid 
over  to  the  use  of  the  county  rate ;  and  provides,  that  where 
several  persons  join  in  the  commission  of  the  same  offence, 
and  on  conviction,  shall  each  have  been  adjudged  to  forfeit  a 
sum  equivalent  to  the  value  of  the  property  or  the  amount  of 
the  injury— in  such  case  no  further  sum  shall  be  paid  to  the 
]>arty  i^grieved,  than  the  sum  forfeited  by  one  of  such  offenders 
only,  and  the  corresponding  sum  forfeited  by  the  other  of- 
fenders, shall  be  applied  as  thereinbefore  directed,  (r)  The  67th 
section  enacts,  that  where  the  person  summarily  convicted,  shall 
not  pay  the  sum  ordered  to  be  paid,  the  justice  may  commit 
him  to  the  common  gaol  or  house  of  correction,  to  be  impri- 

(o)  See  the  difference  between  the  (p)  Id.  sect.  65. 

prescribed  mode  of  scrricc  in  this  and  (y)  ^^n/e  1:^2, 3. 

in  the  ^  Geo.  4,  c.  31,  s.  33 ;  aniCf  134.  (r)  Sect.  66. 
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soned  and  kept  to  hard  labour^  according  to  the  discretiou  of 
such  justice,  for  not  exceeding  two  calendar  months^  where  the 
sum  does  not  exceed  5/.,  and  prescribes  the  fiirtlier  scale  of 
imprisonment;  but  the  imprisonment  is  to  determine  on  pay- 
ment of  the  sum  awarded  and  costs,  {s) 

The  section  68  encicts,  that  the  justice  may  in  certain  cases, 
even  after  the  conviction,  discharge  the  offender  upon  his  moA- 
ing  such  saiisfactum  to  the  party  grieved  for  damages  and 
costs,  or  either,  as  the  justice  shall  ascertain  and  fix ;  {t)  and  by 
section  69,  the  King  may  pardon  any  person  imprisoned  under 
that  ^t ;  and  the  70th  section  enacts,  that  when  any  person 
summarilyxonvicted  under  this  act  shall  have  paid  the  penalty^ 
or  shall  have  received  a  remission  thereof  from  the  crown,  or 
suffered  imprisonment  for  nonpayment  thereof,  he  shall  be  re- 
lieved from  all  further  proceedings  for  the  same  cause,  {u)  The 
Jlst  section  allows  the  form  of  conviction  as  in  the  note  (v). 

The  72d  section  enacts,  that  in  all  cases  where  the  sum  ad- 
judged to  be  paid  on  summary  conviction,  shall  exceed  5/.,  or 
the  imprisonment  shall  exceed  one  calendar  month,  or  the  con- 
viction shall  take  place  before  one  Justice  only;  any  person 
who  shall  think  himself  aggrieved  by  such  conviction,  may 
appeal  to  the  next  Court  of  General  or  Quarter  Sessions,  which 
shall  be  holden  not  less  than  ten  days  after  the  day  of  such 
conviction,  provided  he  shall  give  to  the  complainant  a  notice 
in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof. 


Prescribed 
form  of  con- 
viction in  7  & 
S  Geo.  4.  c.  29. 


(a)  Id.  sect.  S7. 

(/)   Id.  AS. 

(u)  Id.  sect.  70. 

(v)  Be  it  remembered,  that  on  the 

— ^  day  of  ,  in  the  year  of  our 

Lord  ,  at  ,  in  the  county  of 

— ,  [or  riding  division,  liberty,  city, 
&c.,  as  the  case  may  be"] ,  ^.  O.  is  con- 
victed before  me,  J.  P.,  one  of  His  Ma- 
jesty's Justices  of  the  Peace  for  the  said 
county  [or  ridinir,  &c.] ,  for  thnt  he  the 
said  j4.  O.  did  [specify  the  offence,  and 
the  time  and  place  when  and  where  the 
same  was  cotnmilted,  as  the  case  may  be, 
and  on  a  second  conmction  state  the  first 
roMvtc/iM]  i  and  I  the  said  J.  P.  adjudge 
the  said  A.  O.  for  his  said  offence,  to  be 
imprisoned  in  the ,  [or  to  be  im- 
prisoned in  the ,  and  there  kept  to 

hard  labour]  for  the  space  of  [or  I  ad- 
Judge  the  said  A,  O.  for  his  said  offence, 
to  forfeit  and  pay  £,  {here  state  the 
penalty  actually  imposed^  or  state  the 
penaUy,  and  also  the  value  of  the  articles 
stolen,  or  the  amount  of  the  h^fury  done,  as 
(^  case  may  be"],  and  also  to  pay  the  sum 

of for  costs ;  and  in  default  of  im- 

ipedlate  payment  of  the  said  sums,  to 


be  imprisoned  in  the  — ^—  [or  to  be  im^ 

prisoned  in  the ,  and  there  ke^ 

to  hard  labour] ,  for  the  space  of  . 
unless  the  said  sums  shall  be  sooner 
paid ;  [or,  and  I  order  that  the  said 
sums  shall  be  pud  by  the  said  A,  O. 
on  or  before  the  — —  day  of  — ],  and 

I  direct  that  the  said  sum  of [t.  e. 

the  penalty  only]  shall  be  paid  to > 

of ,  aforesaid,  in  which  the  said 

offence  was  committed,  to  be  by  him 
applied  according  to  the  directions  of 
the  statute  in  that  case  made  and  pro- 
vided, [or  that  the  said  sum  of  ^— 
i,  e.  the  penalty,]  shall  be  paid  to,  &c., 
as  before] ;  and  that  the  said  sum  of 
—  [i.  e.  the  value  of  the  articles  stolen, 
or  the  amount  0/  the  ii^^itry  dMrne"]  shall 
be  paid  to  C.  D,  [/Ae  party  aggrieved, 
unless  he  is  unknown,  or  has  been  «r- 
amined  m  proof  of  the  ofince,  isi  which 
case  state  that  fact,  and  dutpose  of  the 
whole  like  the  penalty,  as  before']  ;  and  I 
order  that  the  said  sum  of  — -  for 
costs,  shall  be  paid  to ,  [the  com- 
plainant]. Given  under  my  nand  and 
seal,  the  day  and  year  first  above  men-; 
tloned. 
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*mthin  three  days  after  such  conviction,  and  seven  dear  days    CHAP.  IV. 
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at  the  least  before  such  sessions ;  such  person  to  remam  in  ceedings,  &c. 
custody  until  the  sessions,  or  enter  into  a  recognizance  with  two  " 

suretieSj  to  appear  at  the  said  sessions  to  try  such  appeal,  and 
abide  the  judgment  of  the  Court  thereupon,  and  pay  such  costs 
as  shall  be  awarded :  and,  on  such  notice  being  given,  and  re- 
cognizance entered  into,  the  committing  justice  is  to  liberate 
such  person  if  in  custody ;  and  the  Court  at  such  sessions  shall 
hear  and  determine  such  appeal,  and  make  such  order  as  they 
shall  think  meet,  and  issue  process  for  enforcing  such  judg* 
ment  (w) 

The  73d  section  enacts,  that  no  conviction  shall  be  quashed 
for  want  of  form,  or  removed  by  certiorari;  and  no  warrant  of 
commitment  held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  convicted^  and 
there  be  a  valid  conviction  to  support  the  same  {x)     Section  74 
directs,  that  all  convictions  shaQ  be  returned  to  the  Quarter 
Sessions,  and  how  far  they  shall  be  evidence  in  future  cases,  {y) 
Section  75>  for  the  protection  of  persons  acting  in  the  execution 
of  this  act  enacts,  that  all  actions  and  prosecutions  against  any 
person  acting  under  that  act  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  commenced  within  six  calen- 
dar months,  and  directs  that  notice  in  writing  of  such  action^ 
and  of  the  cause  thereof,  shall  be  given  one  calendar  month,  at 
least,  before  the  commencement  thereof :  and  in  such  action,  de- 
fendant may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence ;  mnd  no  plaintiff  shall  recover  in  such  action  if  tender 
of  sufficient  amends  shall  have  been  made  before  action  brought, 
or  if  a  sufficient  sum  of  money  be  paid  into  Court  after  such 
action  brought ;  and  then  regulates  the  payment  of  costs,  (z) 


or 


The  principal  statute  ag^nst£t/2a//»m/tdot<«m/uri>.$to  any  real  rhirdiy,  Pny- 
personal  property,  is  7  &  8  Geo.  4,  c.  30.  (a)   The  24th  section  ^^^J^ 
is  very  comprehensive,  and  enacts,  ^^  that  if  any  persons  shall  or  maUdaua 
*^  wilfully  or  maliciously  commit  any  damage^  injury,  or  spoil,  ISu"  or  reST" 
**  to  or  upon  any  real  or  personal  property  whatsoever,  whether  property,  on 
*^  of  ^public  or  private  nature,  for  which  no  remedy  or  punish*  c.  30.  i.^. 


(v)  Id.  aect.  72.  (a)  See  the  enactment,  and  others  of 

{jr)  Id.  teoL  73  ;  see  a  similar  enact-  the  same  nature,  and  decisions  thereon, 

ment,  and  reason,  ante,  134  ;  and  Weeh  anie.  Part  1,  page  136  to  137,  138,  9, 

▼.  Ckaierbmck,  2  Bing.  483.  as  to  Personalty ;  and  id.  page  407,  as  fp 

(y)   Id.  sect.  74.  Realty. 

(sj  Id.  sect.  75. 
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CH\P.  IV.    "  meut  is  hereinbefore  provided;  (b)  every  such  person  being 
cE^tNGs  ^^l  "  convicted  thereof,  before  one  Justice  of  the  Peace,  shall  forfeit 

"  and  pay  such  sum  of  money  as  shall  appear  to  the  justice  to 

^*  be  reasonable  compensation  for  the  damage,  injury,  or  spoil, 
^^  SQ  committed,  not  exceeding  the   sum  of  five  pounds;  (c) 
"  which  sum  of  money  shall,  in  the  case  of  private  property ,  be 
"  paid  to  the  party  aggrieved,  (except  where  such  pmrty  shall 
"  have  been  examined  in  proof  of  the  offence,  (cQ  and  in  such 
^*  case,  or  in  the  case  of  property  of  a  public  nature,  or  wherein 
*^  any  public  right  is  concerned,  the  money  shall  be  applied  in 
*'  such  manner  as  every  penalty  imposed  by  a  Justice  of  the 
"  Peace  under  that  act,  is  thereinafter  directed  to  be  applied. 
'^  And  if  such  sum  of  money,  together  with  costs  (if  so  ordered), 
^^  shall  not  be  paid,  either  immediately  after  the  conviction,  or 
^^  witliin  such  period  as  the  justice  shall,  at  the  time  of  the  con-* 
^^  victiou  appoint ;  the  justice  may  commit  the  offender  to  the 
^^  common  gaol  or  house  of  correction,  there  to  be  imprisoned 
^^  only,  or  imprisoned  and  kept  to  hard  labour,  as  the  justice 
*^  shall  think  fit,  for  any  term  not  exceeding  two  calendar 
^^  months,  unless  such  sum  and  costs  be  sooner  paid.     Pro- 
^^  vided  always,  that  nothing  herein  contained  shall  extend  to 
^^  any  case  where  the  party  trespassing  acted  under  a  fair  and 
^^  reasonable  supposition  that  he  had  a  right  to  do  the  act  com- 
plained  of,  {e)    nor  to  any  trespass    not   being  wilful  or 
malicious,  committed  in  huntings  fishings  or  in  the  pursuit  of 
^^  game;  but  that  every  such  trespass  shall  be  punishable  in 
**  the  same  manner  as  before  the  passing  of  this  act."  (/) 

The  25th  section  enacts,  that  malice  against  the  owner  shall 
not  be  essential  to  be  proved  to  establish  an  offence  under  that 
act.    Section  28  enacts,  that  persons /oi^ne/  comtnitting  offences 


(( 


a 


(6)  We  hHve  consifiered  this  eoact- 
ment  and  the  decisions  thereon,  (m/«, 
1  Vol.  407  to  4  lO.  There  must  have 
been  some  sensible  real  damage,  and  not 
a  mere  trespass  in  law  ;  and  therefor^ 
the  mere  fact  of  repeatedly  trespassing, 
by  walking  over  a  party's  land  without 
breaking  fences,  &c.  would  not,  it 
seems,  be  within  this  act ;  Butler  v,  Tur^ 
ley,  2  Car.  &  P.  585 ;  Dewey  v.  ^At/c, 
Mood.  &  Mai.  C.  N.  P.  5'>  ;  and  Rex  ▼. 
Turner^  R.  &  M.  C.  C.  259 ;  and  the  in- 
jury must  be  charged,  and  proved  as 
charged;  and  therefore  a  charge  of 
maliciously  cutting  a  fence,  will  not 
sustain  n  conviotion  of  cttrrymg  away  a 
fence  previously  severed  by  another  |>er- 
Bon ;  Res  v.  Harjmr,   I   Dowl.  and  K^*. 


223 ;  and  the  magistrate  must  really 
assess  the  damages  accruing  according 
to  the  evidence ;  id.  ibid. 

(r>  See  conclusion  of  the  last  note. 

\h)  This  provi9ion,  as  observed,  ante^ 
136,  removes  all  pecuniary  motive  for 
perjury. 

(e)  This  was  to  provide  for  hmi^JUU 
claims  of  right ;  see  Kennertley  v.  Orpe^ 
Dougl.  517  ;  but  it  must  be  some  fair 
and  plausible  colour  of  title ;  Hwmt  v. 
^4nfirews,  3  Bar.  &  Aid.  :^4 1 ;  Cairra/i  v. 
GiblfM,  b  T.  R.  19  ;  Grant  v.  Hatttm,  I 
Bar.  &  Aid.  134  ;  1  Bum's  J.»  tit.  Con- 
viction, 26th  ed.  832,831. 

(/}  And  see  the  Game  Act,  \  i^  Z 
W.ifC.  32,  post,  142. 
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under  the  act  (g)  may  be  apprehended  without  a  waWant  by  any  CHAP.  IV. 
peace  oflScer  or  owner  of  the  property  injured,  or  his  servant,  ceedings,  &c. 
or  person  authorised  by  him.  By  sect.  29,  prosecutions  for 
offences  punishable  on  summary  conviction  are  to  be  com- 
menced within  three  calendar  months  ;  and  the  party  aggrieved . 
may  be  a  competent  witness.  Secti  IM)  requires  a  charge  upon 
the  oath  of  a  credible  witness,  and  then  authorizes  the  justice  to 
summon  the  party  charged  to  appear  at  a  time  and  place  to  be 
named  in  such  summons  ;  and  requires  service  of  such  sum- 
mons in  the  same  term  as  in  the  7  &  8  Geo.  4,  c.  29*  s.  65, 
and  authorizes  a  warrant  also  as  therein  mentioned.  (A)  Sect. 
81  enacts,  that  abettors  in  offences  punishable  on  summary  con- 
viction, shall  be  liable  to  the  same  forfeiture  and  punishment 
to  which  the  principals  are  liable.  Ilie  32d  sect,  enacts,  that 
any  money  forfeited  for  any  injury  shall  be  paid  to  the  party 
aggrieved,  excepting  when  he  has  been  a  witness :  and  then, 
or  in  case  he  be  unknown,  the  same  and  every,  sum  to  be 
imposed  as  a  penalty,  is  to  be  paid  to  the  overseers  of  the 
poor,  or  other  oflScer,  as  directed  by  the  justice,  and  to  the  use 
of  the  general  county  rate,  ^l)  The  553d  section  provides, 
that  if  the  damage  or  penalty  be  not  paid,  the  offender  is 
to  be  imprisoned,  with  or  without  hard  labor,  for  a  term  not 
exceeding  two  calendar  months,  where  the  sum  and  costs  to 
be  paid  do  not  exceed  6/.,  or  four  months  if  above  that  sum, 
and  not  more  than  10/ ,  or  not  exceeding  six  months,  in  any 
other  case  determinable  on  payment,  (k)  Section  34  enables 
a  justice,  after  a  first  conviction,  to  discharge  the  offender  upon 
his  making  such  satisfaction  to  the  party  aggrieved,  for  damages 
and  costs,  or  either,  as  shall  be  ascertained  by  the  justice.  (/) 
And  section  35  enables  the  King  to  pardon  the  party  imprisoned. 
The  36th  section  enacts,  that  in  case  any  person  convicted  of 
any  offence,  punishable  upon  summary  conviction,  shall  have 
paid  the  sum  adjudged,  together  with  costs,  or  shall  have 
received  a  remission  thereof  from  the  croWn,  or  shall  have  suf- 
fered the  imprisonment  awarded  for  non-payment,  or  the  im- 
prisonment adjudged  in  the  first  instance,  or  shall  have  been 
discharged  from  his  conviction  in  the  manner  aforesaid;  in 
every  such  case  he  shall  be  released  from  all  further  or  other 
proceedings  for  the  same  cause,  (wi)     Section  37  prescribes  the 


(g)  Ai  to  the  import  of  those  word* ;  f  A)  Ante,  1.^7. 

see  1  Vol.  617  to  630 ;  and  in  particular  (t;  Id.  sect.  3.'. 

i/ottway  V.  Boulibre,  2  Mood.  &  M.  Ifi;  (A)   Id.  sect.  33. 

4  Car.  &  P.  350,  S.  C,  and  the  observa-  (/}  Id.  sect.  34. 

tions  of  Tindal,  C.J/  id;  and  ante,  1  (m)  Id.  sect.  36. 
Vol.  625,  6. 
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CHAP.  IV.    foffti  of  conviction,  and  which  is  precisely  the  safltfe  as  in  the 
«uMMA«Y  PRO-  fQfjxi  prescribed  in  chap.  29,  omittinir  the  words  in  italics,  (n) 

CERDiNGS,  &C.  --,-  ^^  ,  .  .11  .  11  1  1 

Th ^M  section  provides,  that  in  all  cases  where  the  sum 

form  of  con-  adjudged  to  be  paid  shidl  exceed  5/.,  or  the  imprisonment  shall 
SGro" 4?/ ^  exceed  one  month,  or  the  conviction  shall  take  place  before  one 
nme  in  sub-  justice  only,  any  person  who  shall  think  himself  aggrieved  by 
IddTnote^).   ^^^  conviction,  may  appeal  to  the  next  Court  of  General  or 

QuaH;er  Sessions,  provided  he  shall  give  to  the  complainant  a 

notice  in  writing  of  such  appeal,  and  of  the  matter  thereof^ 

within  three  days  after  such  conviction,  and  seven  clear  days 

at  the  least,  before  such  sessions;  such  person  to  renudn  in 

custody  until  the  sessions,  or  enter  into  recognizances  to  appear" 

and  prosecute  such  appeal^  and  abide  the  judgment  of  the 

Court,  (o)      Section  39  enacts,    that  no   conviction  shall  be 

quaked  for  want  of  form,  or  removed  by  certiorari,  and  no 

warAmt  of  commitment  held  void  by  reason  of  any  defect 

therein,  provided  it  be  therein  alleged  that  the  party  had  beea 

convicted,  and  there  was  a  valid  conviction  to  support  the' 

samei  {p)    The  40th  section  directs  that  all  convictions  shall 

be  I'etumed  to  the  Quarter  Sessions,  and  how  far  they  shall  be 

evidence  in  future  cases ;  (q)  and  sect.  41  contains  the  usual 

provision  for  the  protection  of  persons  acting  bond  fide  under 

the  provisions  of  the  act.  (r)     It  will  be  found  that  these  several 

enactments  in  the  7  &  8  Geo.  4,  c.  30,  are  in  general  the  same 

as  those  in  the  29th  Chapter  of  the  same  session;  and  the 

prescribed  form  of  conviction  is  the  same,  excepting  that  the 

words  in  italics  are  to  be  omitted  when  proceeding  under" 

chap.  30. 

Ftnarthiy,  Pro-       The  Statute  1  &  2  W.  4,  c.  32,  contains  some  tftrong  summary 

oi^c  Art"^*"  measures  for  the  preservation  of  Game  and  Rabbits;  sect.  12 

1  &  2  w.  4.C.   subjecting  even  the  tenant  or  occupier  to  a  penalty  of  2/.  if  he 

Bummary^pro-  pursue  or  give  permission  to  others  to  pursue,  kill,  or  take  ^am^ 

^sedings  for     upon  land  in  his  own  occupation,  when  the  right  to  the  game  is 

pursuit  of        exclusively  in  his  landlord  or  another  person,  and  also  to  1/. 

*•"*•  for  every  head  of  game  killed  by  him,  recoverable  before  two 

justices ;  and  sect.  24  subjects  all  persons  to  a  penalty  of  £/.  for 

every  destroyed  egg  of  any  bird  of  game,  or  of  swan,  wild  duck^ 

teal,  or  widgeons,  recoverable  before  two  justices;  and  sect.  3 

subjects  any  person  to  a  penalty  not  exceeding  10/.  for  laying 

poison  to  destroy  or  injure  game,  recoverable  before  two  jus- 

(»)  See  mie,  138,  note  (9).  {g)  (d.  lect.  40. 

(o)  Id.  sect.  38.  if)  Id  8eet/41/ 

(p)  Id.Mct.39. 
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tices.    And  sect  30  subjects  all  trespassers  in  the  day  time  in    CHAP.  IV. 

.^         -  ^  1.  i.  1.  w  11       SUMMARY  I'RO- 

pursuit  of  game,  to  a  penalty  of  not  exceeding  "21,,  recoverable  rKEoiNo^,  &c. 

before  one  justice ;  and  if  five  or  more  be  assembled  together 

in  the  day  time  for  the  same  purpose,  they  shall  forfeit  5/.,  also 

recoverable  before  one  justice :  and  other  penalties  are  imposed 

by  the  same  act.    But  the  35th  sect,  contains  an  exception  in 

favor  of  persons  hunting  or  coursing  with  hounds,  or  gi'ey- 

hounds,  and  being  in  fresh  pursuit  of  any  deer,  hare,  or  fox 

already  started  upon  any  other  land,  or  to  any  person  bond 

fide  clsuming  free  warren  or  free  chace,  and  of  game-keepers 

within  their  proper  manors. 

But  this  act  directs  all  the  penalties  to  be  paid  to  the  over- 
seers of  the  poor,  in  aid  of  the  county  rate.  It  then  prescribes  the 
times  for  commencing  the  prosecution  and  for  payment  of  pe- 
nalties. The  form  of  conviction— mode  of  compelling  the  at^ 
tendance  of  witnesses — prescribes  that  personal  service  of  a 
summons  on  the  party  accused,  or  leaving  the  same  at  his  usual 
place  of  abode  to  some  inmate  thereat,  and  explaining  thepur^ 
port  thereof  to  sneh  inmate,  shall  suffice,  or  the  magistrate  may 
issue  his  warrant  to  apprehend,  in  the  first  instance,  upon  infor- 
mation upon  oath  that  the  party  is  likely  to  abscond.  The 
act  then  gives  an  appeal,  but  takes  away  any  removal  by  cer^ 
tiorari,  or  otherwise. 

It  will  be  observed,  that  the  four  enumerated  acts  introduce  ComtrnctioDs 
summary  proceedings  for  punishment,  and  sometimes  for  satis-  "f  the^'ur***** 
faction  for  very  numerous  small  injuries  which  would  not  be  the  "cent  acts. 
fit  subjects  of  indictment;  but,  at  the  same  time,  they  take 
from  justices  the  investigation  of  a  case,  where  a  bond  fide 
right  is  fairly  in  contests 

Thus,  the  9  Geo.  4,  c,  31,  gives  jurisdiction  to  two  justices  ConstrucUon 
in  case  of  common  assaults  or  battery  of  the  person ;  but  if  they  ?^  ^^^^ 
find  the  same  to  have  been  justifiable,  or  so  trifling  as  not  to  Battery  Act, 
merit  any  punishment,  they  are  to  dismiss  the  complaint ;  and  ^  ^'  ^'  ^"  ^^' 
if  the;/  find  that  the  assault  or  battery  was  accompanied  by  any 
attempt  to  commit  a  felony,  (which  is  indictable  as  a  misdemea- 
nor,) or  shall  be  of  opinion  that  the  same  is,  from  any  other 
circumstance,  a  fit  subject  for  prosecution  by  indictment,  they 
shall  abstain  from  any  adjudication^  and  shall  then  deal  with  the 
case  as  if  the  act  had  not  been  passed ;  f .  e.  they  shall  bind  the 
party  over  to  appear  at  the  sessions  or  assizes,  there  to  defend 
an  indictment.    And  justices  are  expressly  prohibited  from  de- 
termining any  case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements,  or  hei^edita- 
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CHAP.  LV.    ments,  oi*  any  interest  therein^  or  accruing  therefrom,  or  as  to 
*""dings  ""Stc"  ^^y  ^^"l^ruptcy  or  insolvency,  or  any  execution  under  the  pro- 

cess  of  any  Court  of  Justice,  (s)    But  as  the  justices  are  tojlnd, 

or  be  of  opinion^  that  the  common  exception  is  established,  it 
seems,  that  although  they  proceed  to  convict  in  a  case  of  as- 
sault, apparently  with  intent  to  commit  a  felony,  the  Court  of 
King's  Bench  will  not  interfere  on  certiorari  to  quash  the  con- 
viction, the  justices  not  having,  by  their  conviction,  found  the 
intent  to  commit  a  felony,  {t) 

Construction  The  7  &  ^  Geo.  4,  c.  29,  we  have  seen,  authorizes  summary 
hur^ct^  7**^*  convictions  for  many  small  takings  with  intent  to  steal,  in  the 
dc  8  6. 4,  c.  29.  nature  of  larceny ,  but  which  are  not  indictable  ;  and  authorises, 
on  the  oath  of  a  credible  witness,  a  search  warrant  for  the 
stolen  property;  and  enables  the  justice,  in  express  terms, 
even  after  conviction,  to  discharge  the  offender  upon  his  making 
such  satisfaction  to  the  party  aggrieved  for  damages  and  costs, 
or  either,  as  shall  be  fixed  by  the  justice.  So  that  a  summary 
proceeding  under  this  act,  may  be  the  means  of  obtaining  satis- 
faction for  the  private  injury,  although  the  party  aggrieved  may 
himself  have  been  a  witness  in  support  of  the  information. 

But  in  order  to  sustain  a  conviction  for  taking  away  an  article 
under  this  act,  the  information  must  have  charged  the  offence 
in  substance,  within  the  terms  of  it;  and  on  an  information 
for  maliciously  damaging  and  taking  away  a  post,  intended  to 
be  framed  on  the  30th  chapter,  a  conviction  of  taking  away 
cannot  be  sustained  {u)  So  with  reference  to  the  decision  on 
the  statute  5  Geo.  3,  c.  14,  for  taking  and  destroying  fish,  the 
information  and  conviction  must  specify  the  number  of  fish 
taken,  (ti)  The  proceedings  on  the  act  7  &  8  Geo.  4,  c.  2^, 
should  also  state  the  number. 

Construction  The  7  &  8  Geo.  4,  c.  30.  s.  24,  only  applies  to  wilful  or 
?njuiy  a'cJ^  ^^^licious  injuries ;  but  it  is  not  necessary  that  the  act  should 
7  &  8  G.  4,  c.    have  been  malicious  to  the  owner,  and  the  words  are  in  the 

30. 

disjunctive,  wilful  or  maliqious ;  (w)  but  it  must  be  charged  and 
proved  to  have  been  either  wilful  or  malicious,  (x)  This  act 
only  extends  to  damage^  injury ,  or  spoil,  of  real  or  personal 
property,  public  or  private,  and  does  not  include  a  mere  illegal 
taking  or  stealing;  and  therefore  where  upon  sl  charge  of  wil- 
fully and  maliciously  cutting,  spoiling,  taking  and  carrying  away 

(«)  9  Geo.  4,  c.  31,8.  29.  9U0;  1  Salk.  181 ;  but  when  not,  we 

(0  ^nte,  133,  note  (7).  Bex  v.  RahbitU,  6  Dowl.  &  R.  311. 

(u)  JUxx.  HarpMT,  1  Dowl.  &  R.  222,  (it»)  ^nte,  139,  140. 

foai.  (jr)  Rex  v.  2ia^r,  Run.  &  M.  C.  C. 

(r)  Rex  r,  A/arshall,   2   Keb.  594;  239. 
and  see  Queen  v.  Ouniaby,  2  Lord  Raym. 
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a  post  out  of  a  fence^  the  defendant  was  only  committed  for    Clf ap.  IV. 
wilfully  and  maliciously  carrying  the  pout  away^  the  Court  held  codings  ''ac! 

such  commitment  bad,  and  discharged  the  defendant  {x)     The 

act  complained  of  must  have  occasioned  an  actual  and  real 
damage,  and  not  a  mere  damage  in  law,  as  by  walking  over  the 
complainant's  field,  whether  in  asserting  a  right  of  way  or  other- 
wise* {y)  But  the  unnecessarily  wounding  and  really  injuring 
a  small  dog,  barking  at  the  party,  was  held  an  injury  within  the 
meaning  of  the  act  («)•  Justices  also,  under  this  act,  are  not  to 
award  a  sum  as  a  penalty  in  punishment  of  the  wrong  doer,  but 
only  a  reasonable  eompen$atum  for  the  damage^  injury  or  spoils 
not  exceeding  6/. ;  they  must  therefore^  in  each  case,  duly  as* 
certain  the  real  amount  of  tiie  injury,  and  limit  their  adjudi* 
cation  accordingly,  (a)  The  enacting  clause,  we  have  seen^ 
contains  a  provision  that  the  act  shall  not  extend  to  any  case 
-where  the  party  trespassing  acted  under  a /air  and  reasonable 
supposition^  that  he  had  a  right  to  do  the  act  complained  of ; 
nor  to  any  trespass  not  being  wilful  and  malicious,  committed 
in  himting^  fishing,  or  in  pursuit  of  game  (provided  for  by  the 
2  &  3  W.  Ay  c.  32.) ;  but  that  every  such  trespass  shall  be 
punishable  in  the  same  manner  as  before  the  passing  of  the  act. 
But  it  has  been  held,  that  the  cutting  a  shrub,  upon  pretence  of 
its  being  likely  to  become  injurious  to  an  adjoining  wall,  is 
within  tlie  act,  although  the  title  to  the  spot  on  which  the  shrub 
g^w  was  in  dispute ;  the  maliciously  destroying  a  shrub  or  a 
tree  of  immature  growth,  being  an  irretrievable  injury,  and  not 
an  act  that  can  be  necessary  in  the  fedr  assertion  of  a  right ;  {b) 
and  the  proviso  is  also  confined  to  bona  fidcy  and  not  mere 
colorable  claims  of  right,  as  a  pretended  excuse,  known  to  the 
party  to  be  unfounded,  (c)  The  information  and  conviction  in 
this  act,  when  for  damaging  several  articles^  ought  to  specify 
the  number  at  least ;  it  was  so  held  upon  a  summary  proceeding, 
on  the  43  £liz.  c.  7>  s-  1^  against  cutting  trees,  and  where  it 
was  held^  that  the  information  and  conviction  were  defective 
for  not  mentioning  the  number  of  the  trees  cut,  being  the 
measure  of  the  damages  to  be  given  for  the  injury ;  and  yet 
the  number  stated  need  not  be  proved  precisely  according  to  the 

allegation.  (cQ 

■  ■  ■      J I     .  ■  ■     ■   »     .1     ■■■■.■  ■       . 

(x)  Rex  V.  Harpur^  1  Dowl.  &  R.  232.  (a)  Rut  r.  Harpur,  1  Dowl.  &  R.  222. 

(y)  Butler  r.  Tm-ley,    I  Mood,  k  M.  (6)  Rex  v.   Whately,  2  Man.  &  Ry. 

54  ;  2  Car.  &  P.  585  %  Dewey  t.  WhUe,  Mag.  Cas.  313. 

M.  &  M.  Cas.  N.  P.  56;  ante,  1  Vol.  (c)  Ante,  1  Vol.  408,  note  (<0- 

409,410.  [d)  The  Queen  ▼.  ihtnutby,  2  Lord 

(z)  Htmawayy.  Bcultbee^  2  Mood.  A  Raym.  900;  and  1  Salk.  181  ;  and  see 

M.  15 ;  4  Car.  &  P.  350,  S.  C. ;  ante,  1  2  Keb.  594  ;  when  not,  see  Rex  y.  Rob- 

Vol.  625,  6.  hiUs,  6  Dowl.  &  R.  341. 

VOL.  II.  I* 


146  SCJMMAEV  P&OCBBDIN0S 


CHAP.  IV.  The  Game  Act  was  intended  to  prohiUt  the  mere  occupier  of 
cEBDiNos  ''^  ^^smdy  as  a  tenant^  from  sporting^  under  a  lease  for  not  exceeding 
Construction  of  *wenty-one  years,  granted  before  the  act,  and  upon  which  no  fine 
Game  Act,  1  &  had  been  taken,  although  the  lease  did  not  except  or  reserve  the 
'  '^'  '  game,  but  merely  contained  a  clause,  that  the  lessor  should  be  at 
liberty  to  eiUer  to  shoot,  hunt,  fish,  and  otherwiae  8port;(€) 
but  a  smaU  minority  of  magistrsctes,  at  the  Kent  Sessions,  re- 
cently held  otherwise,  imd  that  the  lessee^  under  such  a  lease, 
had  a  right  to  kill  game  after  the  act  came  into  49paation,(/) 
It  is  clear,  however,  under  the  8th  section  of  the  act,  that 
if  a  lease  be  executed  afber  the  passing  the  act  (txt&  5th  Oct^ 
A.  n.  1831),  containing  merely  a  r^ht  of  entry  for  the  lessor  to 
kill  or  take  game,  althov^h  the  game  be  not  reserved^  the  lessee 
would  have  no  right  to  sfiori.  It  has  been  holden,  that  as  the 
39th  section  gives  VkgemertU  form  of  conviction,  (though  it  in 
tenns  requires  a  apedficatiiHi  of  time  and  place,  where  the  of- 
fence was  committed,)  yet  a  oonviotbn,  aUedging  that  the  de- 
fendant on,  &c.,  in  the  parisii  of,  &c,  did  commit^i  trespass  by 
entering  in  the  day  time  of  that  di^,  upon  certain  land  there, 
in  the  occupation  of  ui.  jB.>  in  search  and  in  pursuit  of  game^ 
contrary  to  the  statute  in  thait  case  made  and  provided,  wherei^ 
he  forfeited  a  sum  not  exceeding  two  pounds,  was  sufficiently 
certain,  although  it  was  objected,  that  it  should  have  averred 
that  the  trespass  was  in  a  close  called,  &c.,  because  the  name 
of  the  dose  and  the  na(tufe  of  tibe  land,  aie  immaterial,  and 
the  oooupier  is  not  to  have  any  part  oi  the  penalty,  and  any 
body  many  be  the  inlormer.  (g) 

Simflarity  in  It  wiU  be  observed,  that  many  of  the  enactments  to  be  fiMwdiii 
rtrtSJ^to  tl»ftctsof7&SGeo.4,c28tandc.30,aiidin9Geo.4,c31, 
nature.  aod  in  isevcml  otiier  rttftutes,  are  in  the  •same  words,  or  nearly 

so;  and  that  when  they  oontain  enactmonts  in  pari  nmieria, 
the  dedaions  upon  the  dause  mb,  one  act,  will  in  general,  or 
very  freqiiently,  equally  apply  to  a  similar  dause  in  another 
acL  But  there  are  some  impartant  distinctions  as  regards  the 
numier  of  justices  wiie  must  oonvict,  or  the  change  being  an 
oath,  or  the  requisite  ef  the  aummons  being  permmaUy  eenml 
in  some  cases,  when  not  essential  in  others ;  and  there  are 
some  other  differences  lor  which  it  is  -difficult  to  aocount, 
but  which  render  it  indispensably  necessary  in  each  case,  to 

(0  Id.  sect.  7  &  12.  72.  ▼.  Mellar.     But,  in  general,  the  pv- 

If)  East  Kent  September  Sessions,  ticuiar  circumstances  must  be   shewn 

A.  D.  1833;  Jj>rd  GuUdJbrd  v.  Boys,  with  certainty  in  a  oonviction  ;  Ex  parte 

(g)  Per  Taunton,  J.  in  Bail  Court,  Smyth,  3  Dowl.  &  R.  461,  ndpost, 
'  Leg.  Observer,  a.  d.  1833,  6  Vol.  378 ; 
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observe  great  care  in  examining  the  statute,  to  ascertain  what*    chap.  iv. 
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steps  are  essential.  crbdinqs,  &c. 

The  proceedings  under  these  statutes^  whether  for  damages  Srcoww-y, 
or  penalties,  as  well  as  for  all  offences  punishable  summarily,  proceedings 
before  one  or  more  Justices  of  the  Peace,  in  their  natural  order,  J^^^l^^^f 
may  be  arranged  as  in  the  analytical  order  at  the  commence*  tions  or  Pe- 
ment  of  this  chaptar>  being  the  following  heads.  naltibs. 

With  respeet  to  the  time  within  which  a  summary  proceeding  First,  within 
brfore  a  justice  or  justices  must  be  commenced,  it  in  general  •jJ^Jj^^JSon'* 
depends  on  the  terms  of  the  particular  statute  giving  the  penalty  mast  be  ezhi- 
or  remedy.    We  have  seen  that  all  the  recent  acts  of  a  general  menced.^™' 
nature  require  that  ^^  the  prosecution  be  commenced  within  three 
calendar  months  after  ike  cmnmisslon  of  the  offence."  (h)    If- 
the  particular  act  should  omit  to  prescribe  any  time,  then  the  31 
Eliz.  c.  5,  8.  5,  would  apply,  and  render  it  necessary  to  proceed 
within  one  year.    Some  acts,  as  the  General  Highway  Act,  13 
Geo.  3,  c.  78,  s.  7^9  prohibit  the  commencement  of  a  summary 
proceeding  until  after  the  lapse  of  some  time,  and  even  require 
ten  days'  notice  to  the  offender,  of  the  intended  prosecution  for 
a  penalty.    The  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  143, 
even  requires  twenty-one  days'  notice  to  the  offender,  (t)     In 
one  instance,  under  the  now  repealed  game  laws,  the  statute 
even  required  that  the  cowvictiou  should  be  within  three  calendar 
months,  and.which  was  held  imperative;  and  that  although  the 
final  hearing  and  conviction  stood  over  beyond  the  limited  time 
at  the  request  of  the  defendant  himself,  yet  a  subsequent  con- 
viction was  invalid.  (Ar)    But  in  general  the  acts  merely  require 
that  the  prosecution  be  commenced  within  a  named  time,  and 
in  that  case  a  conviction  may  take  place  at  any  subsequent 
time,(0 

With  respect  to  the  term  month,  unless  expressly  declared  Month,  how 
otherwise,  it  is,  in  statutes  relative  to  sumnuury  proceedings,  ^^ 
and  convictions,  and  in  Courts  of  law  and  equity,  generally 
construed  to  be  lunar',  (i»)  though  when  the  question  relates  to 


(A)  9  Geo.  4,  c.  31,  s.  34,  ante,  132 ;  lector. 
7  &  8  Geo.  4,  c.  29,  s.  64,  ante,  139,  id.  {k)  Res  r.  ToOey,  3  East,  467 ;  Hex 

chap.  30,  s.  29,  ante,  13G  ;  Game  Act,  r.  Beffamy,  1  B.  &  Crcs.  500 ;  2  Dowl. 

1  &  2  W.  4,  c.  32,  s.  41  ;  ante,  142.  &  R.  727,  S.  C. 

gl  Tbtcsey  r.  White,  5  B.  &  Cres.  125  ;  (/)  Rex  v.  Barrett,  1  Salk.  383. 

.   &  R.   810 ;   and  see  Freeman  r.  {m)  3  Burr.  145.4 ;  Rer  v.  ^ellitmy. 

Line,  2  Chitty's  Rep.  673,  as  to  the  re-  1  B.  &  Cres.  500  ;  2  Dowl.  7  &  R.  727, 

-qnisite  form  of  notice  to  a  Toll-gate  col-  S.  C.    So  in  equity,  2  Sim.  &  Stu.  476. 

L  2 
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CHAP.  IV.    Ecclesiastical  affairs,  (n)  or  commercial  or  nautical  subjects,  it  is 

f:LZZ:Z.  genendly  otherwise.  («) 

The  decisions  are  contradictory  whether  the  day  of  commit- 


eluded. 


When  the  first 

day,  to  be  ex-   ting  the  offcnce  is  to  be  construed  inclusively  or  exclusivehf, 

and  therefore  no  risk  should  be  incurred  in  that'  respect  by  un- 
necessary delay.  The  rule  formerly  laid  down  was,  that  when 
a  statute  directs  that  the  prosecution  shall  be  commenced  within 
a  specified  number  of  days  or  months,  ^^firom  the  committing  of 
the  offenccy*  then  the  day  on  which  it  was  committed  should 
be  included  in  the  calculation ;  but  that  when  the  act  prescribed 
the  limitation /rom  the  day  of  doing  the  act,  then  the  whole  of 
that  day  should  be  excluded;  {p)  and  certainly  till  of  late  that 
doctrine  prevailed,  and  it  was  held  that  the  limitation  of  the 
time  of  commencing  an  action  against  a  justice,  was  to  be  th- 
clusive  of  the  day  of  his  doing  the  act  complained  of.  {q)  It 
will  be  observed  that  by  this  rule  of  construction,  the  party 
had  in  truth  less  time  allowed  him  than  the  legislature  appa- 
rently intended;  for  if  the  offence  were  committed  near  the  last 
instant  of  a  day,  then  by  including  in  the  calculation  that  day, 
he  had  nearly  one  entire  day  less  than  the  three  months  or 
other  limited  time,  within  which  he  must  have  commenced  his 
proceeding.  The  propriety  of  this  rule  having  been  considered, 
and  denied  by  the  Master  of  the  Rolls ;  (r)  the  subject  was 
recently  brought  under  the  consideration  of  the  Court  of  King's 
Bench  in  two  cases,  which  establish  that  the  first  day  ought  to 
be  excluded^  at  least  in  cases  where  the  party  injured  may  not 
immediately  know  of  the  injury  to  his  property ;  as  in  proceed- 
ing against  the  hundred  for  a  demolition  by  fire,  when  the  act 
requires  that  the  owner  of  the  demolished  building,  or  his  ser- 
vant, shall,  "within  sei^en  days  after  the  commission  of  the 
offence/*  go  before  a  justice  and  submit  to  examination  respect- 
ing it;  and  it  was  held  that  such  seven  days  are  to  be  calculated 
exclusive  of  the  day  on  which  the  damage  was  committed;  (9) 
and  it  was  also  held,  that  if  a  person  be  released  from  his  illegal 
imprisonment  on  the  14th  December,  it  suffices  to  commence 
his  action  against  the  magistrate  who  illegally  imprisoned  him, 


(»)  In  case  of  non-residence,  the 
month  is  construed  to  be  calendar;  2 
Kol.  Ab.  521  ;  Com.  Dig.  tit.  Ann.  B.; 
Hob.  179  ;  1  BU.  R.  150;  1  Bing.  307  ; 
IM.&S.  111. 

(o)  1  Stra.  652 ;  1  Maule  &  Sel.  11 1 ; 
6  Maule  &  Sel.  227  ;  3  Brod.  &  B.  187 ; 
1  Esp.  Rep.  186. 

(p)  Per  Parker,  C.  J.,  in  Rex  v.  Green, 


10  Mod.  112 ;  Rex  v.  Adder^y  Doogl. 
465  ;  iZftr  V.  Bats,  5  T.  R.  251 ;  Pateyon 
Convictions,  byDowling,  1  Vol.  16. 

{q)  Clark  Y.  Davey,  4  Moore,  465 ; 
but  semble  overruled  by  Hardy  v.  Ryle^ 
9  B.  &  Cres.  603. 

(r)   17Ve8.  248. 

\s)  PeUew  V.  Inhabitants  of  Wonfard^ 
9  B.  &  Cres.  134. 
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on  the  14th  June  following,  because  the  whole  of  the  last  day 
of  imprisonment  is  to  be  excluded  in  the  calculation.  (/)  These 
recent  decisions  appear  sufficiently  to  establish,  that  in  general, 
as  regards  summary  proceedings  for  offences  or  injuries  of  a 
private  nature,  the  rule  will  now  be  to  exclude  the  ^st  day. 
But  this  is  not  yet  quite  established  as  a  universal  rule,  for  in 
the  latest  case  upon  the  calculation  of  time  under  the  Bankrupt 
Acts,  it  has  been  decided  that  if  a  seizure  be  made  under  a^/£m 
faciasy  it  will  not  be  defeated  unless  a  commission  or  fiat  in  bank- 
ruptcy be  issued  within  two  months  after,  and  that  the  day  of 
the  seizure,  in  that  case^  is  to  be  excluded  in  the  calculation  of 
time,  (tt)  It  seems  difficult  to  reconcile  these  contradictory  de* 
cisions.(t;) 

It  has  been  supposed  that  if  two  informations  for  the  same 
offence  should  be  exhibited  on  the  same  day,  they  would  mu-. 
tually  abate  each  other,  (w)  But  that  doctrine  was  entertained 
at  a  time  when  it  was  a  maxim  that  there  could  not  be  any. 
fraction  of  a  day,  which  is  now  abandoned,  when  the  precise 
hour  when  a  fact  took  place  is  capable  of  being  ascertained;  and 
now  undoubtedly  the  validity  of  the  information  first  exhibited 
would  not  be  affected  by  a  subsequent  information  on  the  same 
day. 


CHAP.  IV. 

SUMMARY  PRO- 
CfiiSDINGSy    &C, 


Although  the  recent  three  general  acts  relative  to  privaie  inr  Secondly,  who 
juries  to  the  person  or  to  personal  or  real  property  describe  the  *®  pro»«^*«' 
injury  as  an  qffence,  yet  in  some  instances  only  the  party  in- 
jured can  be  tiie  complainant,  (jr)  The  9  Geo.  4,  c.31,  s.27, 
is  express,  that  the  complaint  for  a  common  assault  or  battery 
shall  be  by  the  party  aggrievedy  and  consequently  no  other 
person  can  carry  on  a  proceeding  under  that  act;  and  when  the 
party  injured  has  prosecuted  summarily,  he  cannot  alsd  sue  at 
common  law.  (y)  And  although  the  7  &  8  Geo.  4,  c.  29,  s.  75> 
dnd  id.  c.  30,  s.  36,  are  not  so  express  in  this  respect,  and  merely 
require  that  the  simmions  shall  be  issued  on  the  oath  of  a  cre- 
dible uritnessy(y)  yet  in  case  of  injuries  to  private  property,  and 


(0  Hardy  v.  Ifyle,  9  B.  &  Ores.  603  ; 
4  Man.  &  Ry.  300 ;  and  see  Com.  Dig. 
Temps,  A. ;  2  Campb.  254 ;  5  T.  R. 
283;  3  B.A  Aid.  581. 

(tf)  Oodaonr,  Sanctuary^  4  B.  &  Adolp. 
255  ;  1  Nev.  &  Man.  52,  S.  C. ;  and  see 
3  Young  &  JeiT.  15,  16. 

(«)  See  the  cases  as  to  time  in  general, 
^Chitty^s  Col.  Stat.  tit.  Time,  and  Com. 
Dig.  tit.  Temps.  N.  B.  As  far  as  re- 
gards }ht  practice  of  the  Courts,  the  8th 
Ruk,  Hil.T.  1832,  establishes  th«t  the 
first  day  should  be  excluded. 


(w)  Hawkins,?.  C,  Book  2,  chap. 26, 
sect.  63. 

(jr)  This  is  generally  so  when  the 
whole  penalty  is  giren  to  a  party  ag- 
grieFcd ;  Rex  v,  Daman^  2  B.  &  Aid. 
378 ;  1  Chit.  R.  147  ;  and  see  lies  v. 
Harjmr,  1  Dowl.  &  Rv.  222 ;  1  Mag. 
Cases,  67,  decided  on  the  now  repeal^ 
Malicious  Trespass  Act,  1  Geo.  4,  c.  56  ; 
or  it  must  appear  that  the  proceeding  is 
with  his  concurrence,  id.  ibid. 

(y)  9  Geo.  4,  c.  31,  s.  27 ;  7  and  8 
Geo.  4,  c.  29,  s.  70,  id.  chap.  30,  s.  36. 
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GEtA^.IV.     when  the  daimiges  are  given  in  the  first  instance  to  the  owner^ 
cPRDiNolft,^*  ^^  should  Beem  that  the  information  must  be  in  the  name>  or  at 

least  at  the  instance  of  or  with  the  ooncnrvence  of  the  pwty 

aggrieved,  to  whom  the  damages  are  to  he  paid  (unless  he  give 
evidence),  and  whose  private  remedy  by  action  is  to  be  barred 
by  a  conviction  on  the  summary  proceeding,  and  payment,  im- 
prisonm«it,  or  remission  by  the  Crown ;  a  provision  whidi  would 
not  have  been  enacted  if  any  common  informer  could  hare 
prosecuted,  {z)  But  where  a  wii6il  or  malicious  injury  has  been 
committed  to  pM(c  property,  as  to  a  bridge,  church,  due,,  then 
perhaps  any  pereoo  may  be  the  prosecutor,  (a) 

With  respect  to  the  Game  Act,  1  &  2  W«  4,  c.  32,  wfaedier 
the  proceeding  is  against  the  occupier,  under  the  12th  section^ 
or  against  any  other  trespasser,  under  the  90th  section,  or  for 
any  other  of  the  several  penalties  imposed  by  that  act,  (all  which 
are  to  be  paid  to  the  overseer  or  officer  in  aid  of  the  general 
county  ra!)e,  and  the  informer  is  not  entitiled  to  any  proportion 
under  the  BJth  section,)  any  person  may  be  the  informer.  The 
Game  Act,  however,  in  section  46,  provides  that  the  party  in- 
jured may  sue  for  tiie  trespass  at  common  law,  unless  he  has 
instituted  the  prosecution  for  the  penalty. 

As  the  statutes  7  and  8  Geo.  4,  c.  29,  s.  65,  and  c.  30,  s.  90, 
require  the  oath  of  a  credible  witness  as  to  the  committing  of 
the  offence,  before  the  justice  can  issue  his  summons ;  it  should 
seem  that  the  complainant  or  informer,  or  at  least  some  person 
in  support  of  the  complaint,  must  be  a  credible  witness,  and  not 
a  party  who  has  been  convicted  of  any  offence  which  would 
render  him  incompetent.  The  game  act,  1  &  2  W.  4,  c.  98, 
B.  41,  also  requires  the  oath  of  a  credible  witness,  before  the 
jurtice  can  summon  the  supposed  offender. 

As  the  9  Geo.  4,  c.  31,  s.  27^  merely  requires  the  complaint 
of  the  party  aggrieved,  without  requiring  that  soch  compUbiU 
shall  be  on  oath,  any  party  aggrieved,  however  objectionable  in 
point  of  credit,  might  make  the  charge  under  that  act,  although 
before  he  oouki  obtain  a  summons,  there  must,  imder  section 
33,  be  the  deposition  of  the  offence  by  a  credible  witness.  It 
has  been  held,  that  when  an  act  gives  a  penalty  to  any  informer, 
then  any  person  whatever  may  lay  the  iiifomlation ;  althoi^h 
when  interested  in  the  penalty,  he  would  not  afterwards  be  a 
competent  witness  iq>on  the  hearing,  {b)    But  that  where  the 

(a)  See  in  general  Rer  v.  DamaUt  2  decided  on  Che  prior  MaliciouB  Trop&s 

B.  &.  Aid.  378  ;  1  Chit.  R.   147;  and  Act,  i  Geo.  4,  c.  56. 

see  7  and  8  Otx).  4,  c.  99,  s.  70  ;  and  id.  {a)  7  and  8  Geo.  4,  c.  38,  a.  24. 

€.  a^,  s.  36  ;  see  also  ilex  v.  Harpw^  1  {h)  2  Loid  Raym^   1546. 
Dowl.  &  R.  222  ;  1  Mag.  Gas.  67.  8.  P. 
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BtAtute  gives  the  penahy,  or  a  part,  to  a  party  aggrieved,  or  re-    Ql9k9.  n. 
quires  in  express  terms  that  the  complaint  shall  he  by  him,  then  ^^^^^c' 

it  must  appear  either  that  he  made  the  complaint  or  exhibited 

the  information,  or  at  least  that  it  was  at  his  instance,  (c) 

In  cases  where  any  person  may  be  the  informer,  it  will  be 
obvious  that  no  person  who  could  give  material  evidence  should 
be  placed  in  that  situation  which  would  exclude  his  testimony, 
but  the  information  should  be  in  the  name  of  another  person, 
and  the  witness's  testimony  reserved  until  the  hearing,  (d)  The 
law  as  to  who  may  be  an  informer^  under  the  late  excise  and 
custom  regulations,  and  indeed  all  the  proceedings  in  those 
cases,  will  be  found  collected  in  Bum's  Justice,  title  Excise  and 
Customs,  (e)  Sometimes  it  becomes  a  question  of  difficulty  who 
is  to  be  deemed  the  informer,  as  where  rewards  ore  to  be  paid 
to  the  first  informer;  and  in  the  Exchequer  it  has  been  held 
thai  the  person  who  informs  the  Court,  that  is,  the  jierson  in 
whose  name  an  information  has  been  filed,  is  to  be  ckmsidered 
the  informer.  (/) 

Particular  statutes  (as  the  Creneral  Highway  Act,  13  Geo  3,  Summary  pro- 
c.  78,  s.  6,)  authorize  a  justice  to  convict  upon  his  own  view;  jH^tice^own 
but  if  a  driver  of  a  cart  refuse  to  inform  him  the  name  of  the  «^. 
owner,  this  does  not  justify  tiie  magistrate  in  stopping  the  cart 
and  horses  in  order  to  examine  the  boards  although  the  driver 
wilfully  placed  himself  before  the  board  on  which  his  master's 
name  was  painted ;  and  it  was  holden  that  the  ma^strate  was 
liable  to  an  action  of  trespass,  (g)    The  justice's  view  must  also 
expressly  be  stated.  (A) 

In  general,  the  proceeding  can  be  only  agunst  a  party  actually  Tkinify, 
present  and  committing  the  offimce;  but  Sk  principal  who  insti-  Agiinst  whom* 
gates  the  prohibited  injury,  although  absent,  may  be  proceeded 
jigainst  for  the  act  of  his  agent  or  servant;  and  masters  {%)  as 
well  as  paTtners{k)  are  frequently  liable  to  penalties  for  the 


(c)  Res  y.  Damw%t  2  B.  A  Aid.  378  j 
1  Cbit.  R.  147,  B.  C. ;  wiUi  thefvil  notes; 
and  lee  Bex  ▼.  Hmrjmr^  1  Doirl.  A  Ry. 
222;  1  Mag.  Cases,  07,  S.  C. 

(</)  Rem  ▼.  SUmtf  2  Lord  Raym. 
1545  ;  R,  V.  TiUey^  1  Stra.  316  ;  R.  y. 
Pierty^  Andr.  18. 

r  e)  S6(h  edit 

If)  Smdtrt  y.  Sevan,  7  Feb.  1786, 
MS.    In  cafes  of  rewanls  for  inCelli- 

Snee,  fhs  party  wko  cmnmunicata  that 
rormation  to  the  party  interested,  is 
entitled,  and  not  the  mere  private  nar- 
rator; 1  Maule  &  Selv.  108 ;  as  to  atfj- 
riiiM  of  s  leward  behreen  several,  3 


Wentw.30. 

(g)  Jme»  V.  Owen^  2  Dowl.  A  Ry. 
600. 

(A)  Rex  T.  JtuHcet  of  Keni,  10  B.  & 
Cres.  477. 

(0  Afi/cAe//Y.ronMf,  Parker,  R.  227; 
Rex  y.  DUon,  3  M.  &  S.  7 ;  and  see 
liability  of  principal  for  acts  of  agents 
and  servants  in  general,  on/e,  1  Vol.  78, 
79;  Aitorneg  General  v.  SiMcn  and 
Bhms,  1  Tyr.  Rep.  41. 

(I)  As  to  Partners,  Bnnb.  223} 
Comyn.  Rep.  616  ;  5  Bnrr.  2686;  5  T. 
R.  649. 
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CHAP.  IV.     acts  of  thciir  servants  or  partners  in  the  course  of  their  employ 
cllIJSlSS.X.  o'^  J^^t  trade,  although  absent  and  not  actuaUy  authorizing  the 

commission  of  the  offence.     Married  women  (t)  and  infants  (m) 

are  in  general  liable  for  trespasses  and  torts  unconnected  with 
contract,  and  may  be  prosecuted  for  penalties  under  these  acts. 
But  it  has  lately  been  considered  that  as  infants  cannot  contract, 
therefore  an  infant  could  not  be  legally  punished  by  magistrates 
under  the  4  Geo.  4,  c.  34,  as  a  servant  neglecting  to  fulfil  his 
contract,  (it) 

As  respects  the  nvmber  of  offenders,  when  several  are  jointly 
guilty,  they  may  be  proceeded  against  accordingly,  and  they 
incur  only  one  or  several  penalties  iiccording  to  the  terms  of 
each  particular  enactment,  (o) 

The  9  Geo.  4,  c.  31,  s.  27,  is  silent  as  to  any  difference  in  the 
penalty  of  5/.  when  several  are  concerned  in  a  common  assault 
and  battery,  and  therefore  only  one  penalty  could  be  adjudged 
for  a  joint  injury.  But  the  7  &  8  Geo.  4,  c.  29,  s.  66,  as  to  petty 
takings  of  property  not  indictable,  supposes  that  several  per- 
sons may  have  jointly  conmutted  the  injury,  and  subjects  each  to 
a  separate  forfeiture  to  the  extent  of  5/.,  though  the  party  ag- 
grieved is  not  to  receive  more  than  6/.,  and  the  other  forfeitures 
to  be  paid  to  the  use  of  the  county  rate ;  and  the  7  &  8  Greo.  A3 
c.  30,  s.  32,  relating  to  malicious  injuries,  contains  a  similar 
provision. 

The  Game  Act  is  silent  as  to  the  number  of  offenders,  except- 
ing in  the  32d  section  of  the  act  (1  &  2  W.  4,  c.  32),  when  if 
the  number  of  trespassers  in  the  day-time  exceed  four,  and  any 
one  be  armed  with  a  g^  and  is  guilty  of  violence,  intimidation, 
or  menace,  as  specified  in  the  act,  each  of  them  incurs  a  penalty 
of  not  exceeding  5/.  recoverable  with  costs  on  conviction  before 
two  justices. 

F€wM9,  Be-       As  justices  of  the  peace  have  in  general  jurisdiction  only  over 

tkxor  jostiGci.  offences  committed  within  their  own  county,  and  offences  are 

also  generally  local,  every  information  upon  which  to  obtain  a 

conviction  should  be  laid  before  a  justice  or  justices  of  the 

county  in  Vhich  the  cause  of  complaint  arose,  and  who  is  to 


(/)  /Zevrv.  Croft^2  Stra.  1120.  general  make  a  cmUractt  but  neverthe- 

(m)  2  Boe.  &  Pul.  93 ;  id.  530  ;  8  T.  len  the  may  be  aepurately  convicted  of 

R.  545  ;  Hawk.  B.  1,  c.  1,  s.  10 ;  4  Bla.  telling  gin  ;  Rex  ▼.  CroJU^  2  Stra.  1 120. 

C.  308.  (o)  When  only  one  penalW ;  4  T.  R. 

(ffi)  Upon  the  aathority  of  1  Hawk.  809  ;  2  T.  R.  712;  2  East,  573  ;  when 

P.  C.  c.  64,  B.  35,  by  Justices  of  the  several,  2  East,  573 ;  under  the  Tolera- 

Borough  of  Newcastle,  a.  ih  1833  ;  ted  tton  Act,  seyeral;  1  New  R.  245  :  Rex 

futere,  for  a  married  woman  cannot  in  y.  Clarke,  Cowp.  612  ;  5  T.  R.  543^ 
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receive  the  information  and  issue  the  summons  or  warrant,  {p)     CHAP.  IV. 

The  numerous  enactments  so  vary  in  their  provisions,  whether  eEEDnrcs  &c! 

the  offence  is  determinable  by  one  or  two  justices,  that  in  each 

case  it  is  necessary  to  examine  the  particular  enactment  creating 

the  offence  or  authorizing  the  summary  proceeding.    Thus  we 

have  seen  that  a  complaint  for  a  common  assault  or  battery 

must  be  determined  by  two  justices,  (j^)  whilst  petty  takings  or 

small  malicious  injuries  may  in  general  be  determined  by  one 

justice,  (r)    The  convictions  for  second  offences  are  in  general 

more  severely  punished  by  two  justices.  («)     Under  the  Game 

Act,  one  justice  in  general  has  jurisdiction,  {t) 

When  a  statute  requires  a  conviction  or  oihtx  judicial  act  by 
two  justices,  then  a  conviction  by  one  would  be  void,  and  the 
two  must  meet  and  jointly  together  hear  all  the  evidence,  and 
consult  together  and  be  present  when  they  actually  conclude  and 
determine  upon  their  conviction,  (u)  though  it  is  said  to  be  im- 
material as  to  the  time  when  the  magistrate  puts  his  subscription 
and  seal,  provided  he  concurred  in  the  conviction  so  as  to  make 
it  the  result  of  his  judgment  after  hearing  the  evidence ;  {v)  but 
as  the  signing  and  sealing  constitute  the  legal  evidence  of  the 
consummation  of  the  resolution  to  convict,  {w)  and  something 
might  occur  to  alter  the  decision  if  both  the  justices  were  present  , 
at  the  signature,  it  may  be  at  least  questionable  whether  both 
must  not  then  be  present. 

In  miniaterial  acts  to  be  done  by  two  justices,  it  is  true  that 
it  has  been  held  to  suffice,  although  the  signatures  and  actual 
concurrence  of  each  take  place  when  they  are  separate ;  but  the 
circumstance  of  an  act  being  jWicta/,  that  is,  the  act  of  mental 
consideration  and  dedsion  after  discussion,  uHikes  the  legal  dif- 
ference, (x)  As  far,  however,  as  respects  even  ihe  judicial  act 
of  two  justices  approving  of  the  binding  of  an  apprentice,  it  has 
been  held  to  be  sufficient  although  one  magistrate  sign  the 
indenture  when  he  be  alone,  provided  he  be  afterwards  present 
when  the  other  executed  it,  and  they  both  then  agreed  to  the 
propriety  of  the  measure,  (y) 

However,  in  all  cases,  whether  one  justice  has  or  not  ab- 


(p)  21  Jac.  1,  c.  4.  s.  1  ;  and  see  Cokt  Si.  ^idwinty  Burr.  Sett.  C.  136 ; 

KiU  Y.Laney  1  B.  &  Ores.  101.  R,  ▼.  Fmrrui^  3  Term  R.  38  ;  2  £ast» 

(q)  9  Geo.  4,  c.  31,  s.  27.  244. 

(r)  7  and  8  Geo.  4,  c.  29,  s.  65 ;  and  (v)  /I.  y.  Pictmi^  2  East,  198 ;  R.  v. 

id.  c.  30, 8.  24.  Barber^  1  East,  185. 

(«)  7  and  8  Geo.  4,  c.  29,  s.  31 ;  id.  (tr)  Sharrington   r.  Stroiten,  Flowd. 

a.  39.  40, 43.  300. 

(/)  iand  2  W.  4,  c.  32,  s.  41.  (jr)  Supra,  note,  Dalt  Ch.  6. 

(»)  R,  y.  Redware,  3  T.  R.    380  ;  (y)  R,  t.  fTmwicky  8  T.  R.  454  ^  R. 

BaUyc  T.  OrtiUy,  8  East,  319 1  R.  r.  v,  SMfold^  4  T.  R.  596.  - 
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CHAP.  tv.    solate  power  alone  to  convict^  it  is  always  competent,  and  in 
cEEo^^^^^         general  advisable,  for  two  or  more  to  concur,  (z)  as  it  better 

avoids  mistakes,  either  in  jorisdiction  or  decision  on  the  merits, 

and  is  calculated  to  prevent  any  suspicion  of  partiality  or  other 
injustice.  Another  advantage  may  result  from  proceeding  before 
fttro  justices,  viz.  that  of  avoiding  an  appeal  in  some  cases;  for 
when  a  conviction  has  been  before  two  justices,  under  the  7  &  8 
Geo.  4,  c.  29,  and  also  c.  30,  no  appeal  is  given,  although  if  the 
conviction  had  been  by  only  one  justice,  the  party  might  have 
appealed;  and  therefore  it  is  obviously  advisable,  in  cases  under 
those  acts,  to  obtain  the  conviction  of  two  justices. 

In  general  an  By  express  enactment,  however,  it  suffices  in  general  to  lay 
may^^fore  ^'^  tn/onnation  before,  and  obtain  the  summons  or  warrant  from, 
oMe justice; and  onejusttcf,  although  two  or  more  justices  may,  by  a  particular 
thon^to^^  *^  ^  required  to  determine  and  convict ;  for  as  the  receiving 
pear  before  the  information  and  summoning  the  party  are  mere  ministerial 
'-"^    offices  not  «Hpnring  much  judgment  they  may  be  safety  dele. 

gated  to  one  justice,  although  it  may  be  proper  that  the  final 

decision  should  be  by  two.  (a) 

Justices  not  to  It  is  a  general  rule,  that  no  justice  should  act  in  any  case  in 
be  interested,    ^j^jj  |j^  j^  interested,  {b)  OT  where  he  may  be  supposed  to  be 

prejudiced;  and  in  some  instances  this  is  particularly  prohi- 
bited, as  by  the  1  &  2  W.  4,  c.  37,  prohibiting  the  payment,  in 
certain  trades,  of  workmen's  wi^es  in  goods  or  otherwise  than 
in  coin,  and  which  enacts  that  no  justice,  being  a  person  also 
engaged  in  any  of  the  trades  or  occupations  enumerated  in  the 
act,  or  even  the  father,  son,  or  brother  of  any  such  person^  shall 
act  as  a  justice  under  that  act. 

If  a  magistrate  were  wilfully  and  corruptiy  to  convict  in  a 
matter  in  which  he  is  interested,  and  decide  in  his  own  favour, 
a  criminal  information  would  probably  be  granted  agmnst  him, 
or  he  might  be  indicted;  {c)  and  where  two  justices  ^ireed  re- 
ciprocally to  convict  upon  each  other's  informations  under  the 
former  Game  Act,  it  was  decided  that  they  were  indictable  for 
their  conspiracy*  So,  where  a  magistrate,  upon  whose  pro- 
perty a  malicious  trespass  had  been  committed,  issued  a  sum- 

(s)  DaJton's  Justice,  chap.  6.  5  B.  &  Ores.  459 ;  S  Dowl.  &  Ry.  217 ; 

(tf)  3  Geo.  4,  c.  23,  s.  2.  and  4  Dowl.  ft  Ry.  Mag.  Cases,  35,  S.  C. 

{b)  ^nie,  83,  4  ;  3  BkL  Com.  299 ;  (r)  Case  qf  the  Mayor  qf  Herefitni, 

ana  per  Lord  Stovell,  in  case  of  Two  who  was  imprisoned  for  such  an  oflftoce; 

Ffiemit,  1  Rob.  Rep.  282  ;  and  see  the  1  Sallf.  396 ;  and  R,  v.  Otway,  2  Burr, 

observations  in  Dalton,  J.  chap.  173  ;  653 ;  /Z.  v.  /Tom  tmd  anothery  3  Bnrr. 

1  Inst.  377  ;  Burn  J.  Justice,  tV.  3  Vol.  1 710. 
;26th  edit.  472,  3 ;    R.  v.  Gudderidge, 
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mens  requiring  the  offender  to  appear  before  himself,  or  some  CHAP.  IV. 
other  magistrate^  and  purporting  that  information  had  been  eBBDiNos  ftc! 
given  to  him  the  magistrate  on  oath,  whereas  no  oath  had  been 
taken,  and  the  information  had  been  communicated  by  the  ma^ 
gistrate  to  the  informer,  the  Court,  in  discharging  a  rule  for  a 
criminal  information  against  the  magistrate^  refused  to  give  him 
his  costs,  (d) 

In  general,  a  county  justice  has  jurisdiction  over  offences 
committed  throughout  the  county ;  but  it  must  not  only  appear 
that  he  is  a  justice  of  the  county,  but  also  that  the  proceeding 
is  within  its  limits,  {e)  If  the  jurisdiction  be  given  to  a  justice 
in  or  near  a  parish  or  place^  or  acting  for  the  division,  this  is 
only  directory,  and  any  justice  of  the  county  may  act ;  but  if  the 
authority  is  only  to  the  next  justice,  then  he  only  can  act.  (/) 

It  will  be  obvious  that  on  every  principle  of  justice,  in  order  ^%,  Of  dM 
that  the  defendant  may  be  apprised  of  the  supposed  offence  he  IJ^mpUinu'^ 
is  to  answer,  and  the  magistrate  what  facts  he  is  to  try  and  ad- 
judicate, and  that  the  conviction  or  acquittal  may  be  adducible 
in  evidence,  to  prevent  a  subsequent  proceeding  for  the  same 
cause,  there  ought  to  be  a  format  ekargCy  and  which  is  some-> 
times  termed  a  complaint ^  but  more  generally,  at  least  as  re- 
spects proceedings  for  a  penalty,  an  information ;  {g)  for, 
although  there  are  some  cases  in  which  no  charge  in  writing 
may  in  strictness  be  reqtdred,  yet  a  charge  or  accusation  must 
in  fact  have  been  instituted,  and  the  justice  before  whom  it  has 
been  made,  should  take  down  in  writing  the  substance,  in  order 
afterwards  duly  to  frame  his  summons  or  warrant,  or  limit  the 
inquiry.  (A)  The  only  cases  in  which  a  previous  information 
or  charge  is  dispensed  with,  are  those  where  a  justice  is  au- 
thorized to  convict  on  his  own  view*  (i) 

Although  in  practice  under  the  enumerated  recent  acts,  giving  The  form  aod 
summary  proceedings  for  private  injuries,  the  party  aggrieved  JjSlred^ «! 
may  go  before  a  stn^e  magistrate  and  verbally  state  his  com-  neral. 
plaint,  and  which  is  then  incorporated  in  a  printed  form ;  yet, 
when  time  will  allow,  and  especially  in  cases  of  the  least  diffi- 
culty, it  is  advisable  previously,  deliberately  and  carefully,  to 


hi*^^aMM«*^ 


(if)  JR.  T.   Whateley,  2  Man.  &  Ry.  {g)  Lord  Raym.  5«0;   Brookt/^awr, 

Mag.  Cases.  313.  ffopkhu,ho{t,  240;  and  see  Mr.iierjt. 

(e)  IL  y.  Dohbytiy  2  Salk.  473  ;  but  Williams'  obserrations  on^tnid^*  cast, 

sec  R.  Y.  CAippi.  1  Stra.  711.  1  Saund.  Rep.  ^02,  note  1. 

( /*)  Sandert*  emse,  1  Saund.  263,  and  (A)  IL  T.  FuOer,  1  Lord.  Raym.  510 ; 

notes,  2  Keb.  559  ;  JR,  v.  Price,  Cald.  Brookshaw  r,  HcpUiu,  Loft,  S40. 

305 ;   and  see  in  general  Bom  J.  tit.  f  0  Jonet  r.  Owm,  2  Dowl.  &  Ry. 

J  nstices  of  Peace.  690 . 
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CHAP.  IV.    frame  a  tvritten  information^  and  then  to  take  the  same  to 

SUMMARY  PRO-   .i ^     •    t,      a.  \^        *  ^vj^ 

cEBDiNGs,  &c.  ^^^  magistrate,  who  is  not  bound  to  prepare  it,  nor  is  re- 
sponsible  to  the  informer  for  its  accuracy,  but  is  merely  to 
receive  the  information,  unless  indeed  in  cases  where  an  oath 
of  the  offence  is  required,  when  it  is  incumbent  on  the  justice 
before  he  issues  any  summons  or  warrant,  to  ascertidn  that  a 
complete  offence  has  been  sworn  to.  The  frequency  of  sum- 
mary prosecutions  failing,  either  in  the  first  instance  or  after 
conviction^  which  has  been  quashed,  is  attributable  to  the, 
defect  in  the  information,  and  therefore  more  care  is  essential 
in  framing  the  same  than  is  usually  obsenred.  Before  we  con- 
sider the  parts  and  requisites,  it  is  a  good  general  rule  that  an 
information  should  be  framed  with  as  much  care  as  an  indict- 
ment or  declaration,  and  the  rules  of  pleading  affecting  them> 
should  be  cautiously  consulted  and  adhered  to. 
The  nsuol  form  The  usual  form  of  information  in  the  books,  {k)  rather  re- 
oCinformtfioii.  gembles  a  record  or  memorandum  of  an  information  having 
been  previously  exhibited  than  the  information  itself,  which 
should  be  in  the  form  subscribed,  (/)  especially  if  it  be  in  the 
least  apprehended  that  the  justice  will  improperly  refuse  to 
receive  or  act  upon  that  produced  to  him,  or  upon  the  verbal 
statement  upon  oath  of  the  applicant  and  his  witnesses. 

The  substance  of  the  particular  complaint  must  necessarily 
vary  in  each  case.  As  the  object  of  the  information  is  to  limit 
the  informer  to  a  certain  charge^  in  order  that  the  defendant 
may  know  what  he  has  to  defend,  and  the  justice  limit  the 
evidence  and  his  subsequent  adjudication  to  the  allegations  in 
the  information ;  it  will  be  obvious,  that  in  general  it  ought  to 
be  in  substance  as  certain  and  technical  as  an  indictment  or 
declaration;  and  although  it  has  been  observed,  that  these 
summary  proceedings  ought  not  to  be  entangled  in  greater 
forms  or  ceremonies  than  the  superior  Court,  yet  on  the  other 


A  general 
form  of  in- 
formation on 
the  recent  acts, 
or  on  any  penal 
statute. 


{jk)  See  Bum's  Justice,  tit  Convic- 
tions. 

(/)  See  a  short  form.  Bum,  J.  26th 

edit.  tit.  Assault.    The  following  form 

may  in  general  be  adopted. 

Middlesex. — ^The    information     and 

complaint  of  A,  B,^  of  the  parish 

of ,  in  the  county  of  — , 

yeoman,  made  and  exhibited  before 
£.  F.,  Esq.  one  of  His  Majesty's 
Justices  of  the  Peace  of  and  for  the 

said  county  of  — ,  on  the 

day  of         ,in  the  year  of  our  Lord 

1833,  at ,  in  the  said  county, 

upon  his  oath,  duly  administered  to 
him,  and  who  upon  his  oath  saith : 


That  on,  &c.  at,  &c.  C.  2>.,  of,  &c 
did,  &c.  [kere  state  tJke  offence,  md  if  am* 
treay  to  a  ttatuie  which  created  it,  cow- 
chtde]  contrary  to  the  statute  in  that 
case  made  and  provided ;  whereby  the 
said  C.  D,  forfeited  for  his  said  offence 
the  sum  of  5/. ;  and  thereupon  the  said 
A,  B.  prayeth  that  the  said  C,  D,  may 
be  summoned  to  answer  the  premises 
before  one  [or  two]  of  His  Majesty's 
Justices  of  the  Peace  in  and  for  the  said 
county. 


Sworn  before  me,  E,  F. 


A,B- 


See  aeveralforvM  on  the  recent  acts,  at 
the  end  of  this  head  of  Informations. . 
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hand^  proper  form  must  not  be  set  at  nought ;  (m)  and  the    CUAP.  IV. 
mistatement  or  omission  of  any  matenal  averment  m  the  tn«  cBBDiNot,  &c. 

formation,  is  not  cured  by  any  statement  in  the  conviction  of 

sufficient  evidence  to  constitute  the  offence,  because  the  de- 
fendant can  only  be  convicted  of  the  charge  m  laid  in  the  tn- 
formationy  and  that  must  be  sufficient  to  support  the  conviction^ 
and  the  evidence  could  only  prove,  and  not  supply,  the  defects 
in  the  information,  (n)     And  it  is  a  rule  with  respect  to  sum- 
mary proceedings  before  justices  on  penal  statutes,  that  after  a 
conviction,  nothing  can  be  intended,  so  as  to  get  rid  of  any 
defect  in  point  of  form ;  for  every  thing  necessary  to  support 
the  conviction  must  appear  on  the  face  of  the  proceedings,  and 
must  be  established  by  regular  proof,  or  by  the  admission  of  the 
party  of  that  which  is  proved,  (o)     So  where  the  information 
and  conviction  omitted  to  negative  the  esceptions  in  the  enact- 
ing clause.  Lord  Kenyon  observed,  that  the  proceedings  could 
not  be  sustained,  and  that  the  objection  was  not  of  form,  but  of 
substance;  because,  as  Serjt.  Hawkins  remarks,  the  defendant 
could  not  plead  to  such  an  information  or  conviction,  and 
could  have  no  remedy  against  it,  but  from  an  exception  to 
some  defect  appearing  on  the /ace  of  it,  and  all  the  proceedings 
are  in  a  summary  manner,  and  therefore  the  conviction  itself 
should  show  that  the  party  accused  had  not  any  defence,  which 
the  act  in  its  exceptions  gives  to  him  if  true;    and  there  is 
much  good  sense  in  what  was  said  by  Hawkins,  {p)  for  being  a 
summary  proceeding  and  conclusive  on  the  defendant,  it  ought 
to  have  the  greatest  certainty  on  the  face  of  it.  {q)     Many 
defects  in  pleading  in  the  Superior  Courts  are  aided  at  common 
law  after  verdict,  upon  the  presumption  that  the  superior  Judges 
knowing  the  law,  would  not  have  allowed  the  jury  to  find  their 
verdict  as  they  did,  if  the  requisite  facts  to  constitute  the 
offence  or  cause  of  action  had  not  been  proved,  (r)     But  in  case 
of  magistiates,  no  such  presumption  in  favour  of  their  general 
knowledge  of  every  part  of  law  can  be  safely  acted  upon ;  and 
therefore  there  is  not  to  be  the  same  intendment  in  favour  of 
the  correctness  of  their  proceedings. 

And,   although  it  may  have  been  enacted  in  a  particular 


(m)  Per  Lord  Kenyon,  in  R,  v.  Swtd-  1  Chit.  R.  155 ;  bat  see  3  Geo.  4,  c.  23, 

hw,  8  T.  R.  286 ;  and  see  the  obsenra-  post^  158. 

tions  of  Abbott,  C.  J.  in  R,  v.  Pamcy  5  [p)  2  Hawk.  c.  25,  s.  113. 

Bar.  &  Ores.  251 ;  7  Dowl.  &  R.  D^ho  (q)  Per  Kenyon,  C.  J.  in  The  Kingy, 

said  *'  words  and  matters  of  form  must  Jukes,  8  T.  R.  544. 

be  obserFed  in  informations  and  convic-  (r)  1  Saund.  228,  note  1 ;  Hun^kreyt 

tions,  a«  in  indictments."  v.  Praity  in  Lords,  2  Dow.  &  Clark, 

.(n)  A.  F.  IFAca/mmw.  Dougl.  232.  288;  1    Brod.   &  B.  224;  1  M.  &  S. 

\o)  Per  Holroyd,  J.  in  R,  r.  Doman,  237  ;  Tidd,  9th  edit.  919. 
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CHAP.  IV.  Statute  (as  indeed  it  has  been  by  the  general  act,  3  Geo*  4,  c-  23, 
GBSDiNoa,  &c*  ^*  3)^  ^At  when  a  defendant  has  appeared  and  pleaded,  and  the 
~"  merits  have  been  tried,  no  conviction  shall  be  set  aside/or  want 

of  form,  or  through  the  mistake  of  any  fact,  circumstance,  or 
any  other  matter,  provided  the  material  fact  alledged  were 
What  defects    pFoved ;  Still  if  the  information  and  conviction  omit  to  n^^ 
Ijdidf^*'^*^"  tive  any  defence  under  an  excepting  proviso,  that  is  a  defect  in 
when.  substance,  and  not  aided  as  matter  of  form;  {s)  and  there  is  no 

statute  which  aids  proceedings  before  justices  out  of  sessions 
b^ore  conviction*  The  7  Geo.  4,  c.  64,  s.  20,  as  to  indictments, 
does  not  extend  or  apply  to  informations  before  such  justices ;  (/) 
and  the  general  act  3  Geo.  4,  c.  23,  s.  3,  regarding  defects  in 
form  after  conviction,  still  leaves  the  defendant  on  the  hearing 
before  the  justice,  at  liberty  to  object  to  and  defeat  the  informa- 
tion, in  respect  to  many  defects  in  form. 

Information  But  an  information  for  two  distinct  offences,  or  for  a  charge 
tained  in  part,  capaUe  of  being  severed,  although  bad  in  part,  or  only  proved 
thiragh  bad  as  {^  p^^  ^^i^y  |^  sustained  as  to  the  residue,  if  the  objectionable 
part  be  so  far  abandoned  that  there  is  not  an  entire  and  indi- 
visible conviction  upon  the  insufficient  as  well  as  the  valid 
Sarploflage,  part:  SO  surplusage,  that  may  be  rejected  will  not  prejudice 
not^pri^u-  ^^  ^^  Information,  any  noLore  than  it  would  in  an  indictment  or 
dice  («).  declaration.  («) 

Snbstance  of        Jn  practice  it  will  be  observed,  that  the  information  usually 
*  states  the  name  and  addition  of  the  informer  or 


and  that  on  such  a  day,  at  a  named  place  in  the  county  of  whidx 
the  magistrate  is  a  justice,  he  cometh  before  a  named  justice  of 
the  peace  in  and  for  the  said  county,  and  on  his  oath  states^ 
that,  &C.  (shewii^  the  time  and  place  of  committing  the  par- 
ticular offence;  and  when  it  was  not  an  offence  at  common 
law,  concluding)  contrary  to  the  statute  in  that  case  made 
and  provided,  whereby  he  forfeited  and  became  liable  to  pay 
a  named  penalty  or  damages,  &c.  (as  in  the  particular  act)« 
to  be  distributed  or  paid  according  to  law ;  and  then  praying 
that  proceedings  thereupon  may  be  duly  had :  and  which  in* 
formation  is  usually  signed  by  the  informer,  and  he  is  to  be 
sworn  to  the  truth  of  the  statement  when  the  statutei^  require 
his  oath. 
Wheninforma-      Unless  expressly  or  impliedly  required,  it  is  not  necessary 

lion  must  be  in 


writing. 


{$)  The  King  v.  Juket,  8  T.  R.  542.  294  to  29l>  $  and  aa  to  sarplumige  in 

(/)  Daviet  v.  Bint,  3  B.  &  Cres.  56fl.  Civil  Pleadings,  see  1  Chitty  on  Plead- 

(m)  As  to  the  efiect  of  surplusage  in  ings,  5th  edit.  262  to  266^  426  to  42». 
indictments,  see  1  Chitty's    Crim.  L. 
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that  the  mformation  ehould  be  in  writing.    But  when  so  re-    chap.  iv. 
quired,  it  is  imperative,  (v)     In  practice  it  is  usual  to  have  it  cesdinqii  ^^' 

in  writing,  so  as  to  enable  the  magistrate  correctly  to  frame  his  

summons  thereon,  and  to  limit  the  subsequent  evidence. 

If  the  particular  statute  do  not  require  the  information  to  be  Wbeninforma- 
on  oath  J  then  that  form  is  unnecessary ;  {w)  though  the  addition  ^^l^^ 
of  tihat  form  will  not  prejudice,  (x)  But  when  an  <0(Uk  is  re- 
quired, then  the  magistrate  cannot  legally  act  unless  such  oath 
has  been  made;  (y)  and  if  a  magistrate  should  grant  his  warrant 
to  apprehend  without  oath  of  a  felony  committed,  when  required 
by  law,  treq^ass  lies  against  hifn;(z)  and  where  a  magistrate 
illegally  issued  a  summons  in  a  case  in  which  he  was  interested, 
£Eilsely  reciting  that  an  information  on  oath  had  been  made, 
although  the  Court  discharged  the  motion  against  him  for  a 
criminal  information,  they  refused  him  the  costs  of  shewing 
cause,  on  account  of  such  irregularity,  (a)  The  statute  9  G.  4* 
c.  3h  S.33,  and  the  7  &  8  Geo.  4.  c.  29.  s.  65,  and  lU  c.  30* 
8. 30,  relating  to  summary  convictions  for  common  assaults 
and  batteries,  and  for  small  takings  not  indictable,  and  for  xnali- 
cious  injuries  not  indictable,  require  the  ocUk  of  a  credible 
witness^  before  the  magistrate  can  be  called  upon  to  issue  even 
a  summons,  (b)  When  swearing  is  necessary,  it  is  said  to  be 
leqpnsite  that  upon  the  face  of  the  information  itself  it  should 
ajq^ear  to  h«9e  been  on  oath  ;  but  as  the  swearing  must  aatn- 
rally  be  after  the  information  has  been  exhibited  to  tlie  justioe, 
it  shoidd  seem  only  to  be  necessary  to  state  the  swearing  in  the 
subsequent  proceedings. 

There  is  not  (kerhaps  any  objection  to  an  informatimn  ready  informatioii 
prepared  being  presented  to  the  justice,  for  him  to  swear  tiie  k'^^  ^totliA 
informer  as  to  the  troth,  and  it  is  not  essential  that  it  should  justice  ready 
be  framed  in  the  presence  of  the  justice ;  at  least  it  was  so  iield  P^P^'^* 
as  respected  a  ready  prepared  examination  under  the  Hundred 
Act.  (c)    Bnt  as  persons  will  sometimes  incautiously  and  im* 
properly,  without  dne  cxmsideratioa  of  the  facts,  swear  in  the 
very  terms  of  the  act  authorizkig  the  summary  proceeding,  the 
proper  courae  is  for  the  justioe,  in  all  cases  where  the  act  re* 


[v)  IL  ▼.   Wilis,  Hose.  16  ;  Batten  y,  (z)  Morevm  v,  Hvgkea,  2  Term.  R. 

Cartw,  3  B.  &  Cres.  649.  (a)  R.  r.  Whatetey^  2  Man.  &  Ryi. 

(w)  R,  T.  WiUii,  Bose.  16  ;  Batten  v.  Mi«.  Cases.  313. 
Carew,  3  B.  &  Cres.  649;  5  DowL  &  (6)  And  see  A.  v.  Wkatdey,  2  Man.  & 

R.  558.  Ryl.  Mag.  Cases,  313,  as  to  malicioiis 

{Mf)  Stmdert*    case,    1    Saund.    262,  injuries, 
note  1.     -  (c)  Semble,  Lowe  v,  Broxiowe,  3  Bar. 

(y)  iZ.  V.  Kidf/yt  4  D.  &  R.  734.  &  Adolph.  550. 
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CHAP.  IV.    quires  the  oath  of  a  credible  witness  before  issuing  even  a  sum' 
cB^MiioiB  '*&c"  n^ons,  to  examine  the  witness  as  to  the  exact  facts  after  he  has 

been  sworn ;  for  we  shall  find,  that  at  least  upon  the  hearing 

of  an  information,  the  depositions  ought  to  be  taken  in  the 
genuine  languctge  of  the  witness  himself j  and  not  in  compli- 
ance with  the  terms  of  the  statute,  (if),  and  that  it  is  incorrect 
to  prepare  the  examinations  in  the  absence  of  the  defendant,  or 
before  the  witnesses  have  been  sworn,  or  otherwise  than  before 
the  justice,  in  the  presence  and  hearing  of  the  defendant,  and 
when  he  may  hear  the  questions  as  Well  as  answers,  and  might 
at  least  suggest  some  further  interrogatory,  {e) 

The  complainant,  either  alone  or  with  his  witness,  should, 
without  being  influenced  by  passion,  resentment,  or  revenge, 
state  to  the  justice  the  facts,  precisely  as  they  occurred,  and 
without  urging,  or  even  soliciting,  a  warrant,  against  the  jus- 
tice's impression,  leaving  the  justice  to  act  as  he  may  think 
fit ;  and  then  if  he  should  mistake  the  law,  or  wilfully  issue  a 
warrant  to  apprehend  the  party  accused,  in  ft  case  when  he 
ought  not  to  have  done  so,  then  the  informer  and  witness  will 
be  wholly  free'  frx>m' liability,  (/)  unless  indeed  the  party  im- 
prisoned can  afterwards  shew  that  the  informer  maliciously 
pressed  the  justice  to  issue  his  warrant,  {g) 

Name  and  The  information  must  be  in  the  name  of  the  proper  cam- 

^^S^^  Pt^inant,  either  the  party  aggrieved,  or  a  common  mformer, 
ant  or  in-  when  the  latter  is  allowed  to  proceed ;  in  the  former  case,  to 
shew  that  the  information  is  by  the  proper  party,  and  in  the  lat- 
ter, to  prevent  the  shifting  of  an  informer,  and  to  preclude  the 
alleged  complainant,  when  interested,  from  giving  evidence,  (A) 
and  in  all  cases  in  order  that  the  defendant  may  know  who  is 
his  accuser,  (f)  The  9  6.  4.  c.  31.  s.  27,  requires  the  com- 
plaint to  be  by  the  party  aggrieved  himself,  though  s.  33  au- 
thorizes a  siunmons  upon  the  oath  of  any  credible  witness. 
The  7&8G.4.  C.29.  S.66&66,  andthe7  &8G.4.  c.30. 
s.  24  &  30,  relating  as  well  to  public  as  private  injuries,  sup- 
poses, even  in  cases  of  injuries  to  private  property,  that  the 
party  aggrieved  may  not  be  known,  or  that  the  property  mali- 
ciously injured  may  be  public ;  and  therefore  seem,  in  some 


(i/)  Cohen  V.  Morgam,  6  Dowl.  &  Ry.  [f)  Anie^  1  Vol.  fi30,  674  ;  OAmi  t. 

8  ;  In  re  RLr,  2  Dowl.  &  Ry.  Mag.  Cas.  Morgan^  6  Dowl.  &  Ry.  8. 

251 ;    MiUt  T.  Colleit,  2  Man.  A  Ry.  (g)  Ebee  7. 5miM,  2  Chitty's  R.  304  ; 

Mag.  Cas.  2<2  ;  Res  r.  Marthy  2  B.  &  1  D.  &  R.  97  ;  Hennowth  ▼.  Fhwlea^  4 

Cres.  7 17 ;  4  Dowl.  &  R.  260  ;  2  Mag.  B.  &  Adolph.  449. 

Cas.  182.  (A)  Res  v.  Stone^  2Lord  Raym.  1545. 

(e)  Res y.  KuMy,  4  Dowl.&  Ry.  734  j  (t)  Paley  on  Conv.  80. 
Res  V.  SwaUote,  8  R  .  T.  284  . 
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cases,  to  allow  am  person  to  inform  and  swear  to  the  of-    GHAPMV. 
fence^  so  as  to  obtain  a  summons ;  though  if  the  injury  were  cbbdings,  &c. 
private^  the"  party  aggrieved  is  to  have  the  compensation,  unless 
he  has  given  evidence,  (k)     But  it  is  not  necessary,  although 
usual,  to  state  the  place  of  abode,  or  degree  or  addition  of  the 
complainant. 

Where  the  statute  upon  which  the  proceeding  is  founded 
provides  that  a  party  seixmg  or  doing  omy  other  act  shall  have 
part  of  a  forfeiture  or  reward,  then  the  facts  should  be  charged 
accordingly  in  the  information,  or  at  least  they  must  appear  in 
the  recital  of  the  evidence,  in  the  conviction  as  well  as  in  the 
adjudication.  (/) 

In  cases  where  a  penalty  is  {^ven  partly  to  the  informer  and 
partly  to  the  poor  of  a  parish  or  other  person,  it  is  not  neces- 
sary that  the  information  should  shew  that  it  is  made  qui 
tarn,  (m) 

It  has  been  supposed  that  the  information  itself  should  shew  Thedmeofez- 
the  time  when  it  was  exhibited,  in  order  that  it  may  appear  to  forma^n.*  ^^' 
have  been  within  due  time,  (n)     But  this  is  an  error ;  it  is  true 
that  the  conviction  must  shew  that  the  information  was  ex- 
hibited in  due  time,  (o)  but  it  is  not  necessary  that  the  inform- 
ation itself  should  shew  when  it  was  exhibited. 

The  same  observation  also  applies  to  the  supposed  requisite  Place  of  ex- 
that  an  information  must  shew  the  place  where  it  was  exhi-  fonn^on.^  ^^* 
bited.  (p)    A  magistrate  who  finds  that  the  information  is  ex- 
hibited to  him  for  an  offence  out  of  his  jurisdiction,  certainly 
cannot  proceed  to  issue  even  his  summons ;  and  his  conviction 
must  shew  that  all  the  proceedings  were  within  his  jurisdiction. 

As  r^ards  the  statement  of  the  name  and  exact  aiUhority  of  Statement  of 
the  magistratey  although  facts  establishing  a  sufficient  jurisdic-  name  and  Ju- 
tion  must  unquestionably  be  shewn  in  a  conviction,  (q)  yet  it  rf«diction. 
would  probably  be  otherwise  in  an  information ;  and  it  would 
suffice  if  it  were  in  fact  exhibited  to  the  proper  justice,  (r) 

After  the  statement  in  the  information  of  the  coming  of  the 
informer  on  a  named  day,  and  at  a  stated  place,  before  a  parti- 

(i)  Ante,  132  to  143.  v.  Kent,  ^  Lord  Rajm.  1546. 

(I)  Rex  r.  Smith,  3  Manle&S.  133.  (p)  Kite  amiLtme*» case,  1  B.  &  Ores. 

(m)  Bex  ▼.  Lovett,  7  T.  R.  152  j  Com.  101. 
Dig.  AcUon  on  Stat.  (q)  2  Salk.  471 ;  1  Stra.  261. 

(fi)  1    Lord    Raym.   510 ;    2    Lord  (r)  Scmble,  the  books  in  general  con^ 

Raym.  I.'f46.  found  the  requisites  of  an  information 

(o)  Bex  y.  Pictan,  2  East,  196  j  Bex  with  those  of  a  conyiction. 

VOL.   II.  M 
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CHAP.  IV.*  ticular  justice,  it  is  usual  to  allege  that  on,  &c.,  at,  &c.,  the 
cBEDiNo«/&c!  offender  did,  &c.,  sometimes  stating  his  particular  situation, 
(as  when  the  proceeding  is  against  the  occupier  for  pursuing 

game,  even  on  his  own  land,  when  the  game  b  reserved,  under 

thel&2W.4.c.32.  8.12), 

The  name  and       The  name  or  accurate  description  of  the  offender  or  offenders 

descnption  of  ,  i*.!.  ..  u  m»i 

offender.  must  DC  Stated ;  for  otherwise  a  conviction  would  not  anord 

him  any  protection  from  another  proceeding  for  the  same  cause. 
We  have  seen  who  may  be  joined.  An  information  against 
A.  B.  and  Co.^  not  having  a  corporate  name,  would  be  inva- 
lid ;  {s)  but  a  particular  statute,  as  the  General  Turnpike 
Act,  3  G.  4.  c.  126,  sometimes  authorizes  a  summary  proceed- 
ing against  a  party  without  naming  him,  if  he  have  refused  to 
disclose  it ;  (t)  and  even  in  cases  where  the  name  is  known, 
and  must  therefore  be  stated,  there  is- no  occasion  to  add  any 
addition  of  place  or  degree;  for  the  statute  of  Additions, 
1  Hen.  5,  only  relates  to  proceedings  to  outlawry,  and  does  not 
apply  to  summary  proceedings,  {u) 

The  time  of         As  respects  the  time  of  committing  the  injury  or  offence,  it  is 

committing  the         ^.,  .,  ,®,  ''..,. 

offence.  certainly  essential  to  name  some  day,  the  same  as  in  indictments 

and  declarations  ;  (v)  and  this  with  professed  precision,  (w)  It 
is  also  advisable,  to  avoid  all  discussion,  to  state  the  real  day ; 
and  some  justices  have  erroneously  supposed  that  the  witnesses 
must  afterwards,  on  the  hearing,  positively  fix  upon  some  pre- 
cise and  single  day,  when  they  allege  the  offence  was  commit- 
ted, nearly  corresponding  with  the  time  laid  in  the  information. 
But  the  proof  jieeA,  not  correspond  with  the  statement  of  the 
time;  for  even  in  an  indictment  for, murder,  or  other  capital 
offence,  a  variance  as  to  the  day,  month,  or  even  year,  is  imma- 
terial ;  and  it  would  be  singular  that  more  strictness  should  be 
required  in  case  of  an  offence  less  than  a  misdemeanour  than 
in  a  prosecution  for  a  capital  crime ;  (x)  and  laying  the  offence 
on  the  20  June,  omitting  of  June,  does  not  afford  any  valid 
objection;  (y)  and  when  an  information  is  exhibited  in  the  same 
month  as  that  in  which  an  offence  has  been  committed,  the 
words  ^^  last  past**  will  not  necessarily  be  construed  to  dmote 


(«]  Rex  V.  Harriton,  8  T.  R.  508.  (w)  1  Lord  Raym.  509. 

h)  3  Geo.  4,  c.  126,  b.  132.  (.r)  JUx  v.  ChamUer,  I  Salk.  378 ;    1 

(«)  Rex  V,  Bunutbyf  2  Lord  Raym.  Ix>rd  Raym.  581 ;  Caitb.  502 ;  and  see 

900  ;  1  Salk.  181.  as  to  place,  R.  ▼.  Woodwwrdy  1  Mood. 

{v)  Rex  V.  PuUery  1  Salk.  369  ;  Rex  Cr.  C.  323,/i'tf/. 

JT.  Cathered,  2  Stra.  900  ^  14  East,  272.  (y)  R,  y,  Hftggim,  3  Car.  &  P.  602. 
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a  m  nth  in  a  preceding  year,  (z)    But  if  the  offence  be  alleged    CHAP.  IV. 
to  hbkve  been  committed  between  two  named  days,  that  would  ceedings  ^&c. 
exclude  the  proof  of  an  offence  committed  before  the  first  or  """ 
after  the  last  of  those  days,  (a)     As  that  mode  of  stating  an 
offence  is  allowed  in  informations,  it  may  be  advisable,  when 
the  exact  day  is  doubtful,  to  allege  that  it  was  committed  on  a 

certain  day,  without  naming  it,  between  the  — —  day  of 

and  the  day  of  ,  taking  care  to  state  days  suffi- 

ciently distant  from  each  other  to  include  the  real  day.  (b) 
When  a  statute  recently  passed  has  enacted  that  if  a  party 
commit  an  offence  after  a  named  day,  he  shall  be  liable  to  a 
penalty,  it  has  been  usual  to  aver  that  the  offence  was  commit- 
ted after  that  day;  but  not  so  when  the  statute  has  been  long 
enacted,  and  in  no  case  is  the  allegation  necessary,  (c)  It  is 
usual  also,  when  a  particular  statute  limits  the  time  within 
which  the  prosecution  must  be  commenced,  to  aver  that  the 
offence  was  committed  within  that  time,  as  ^^and  within  three 
^'  calendar  months  now  last  past;"  but  this  also  is  unneces- 
sary, (d) 

Sometimes  the  natmre  of  the  offence  requires  local  descrip-  The  place  of 
«ofi,  and  then  accuracy  will  be  essential;  and  when  the  penalty  "^^^^^ 
or  a  part,  is  given  to  the  poor  of  the  parish  where  the  offence 
was  committed,  then  the  parish  where  the  offence  was  commit- 
ted must  be  very  accurately  stated,  according  to  the  truth ;  {e) 
and  if  the  statute  require  the  offence  to  be  prosecuted  before 
justices  next  to  the  place  where  the  offence  was  committed, 
then  accuracy  in  the  local  description  may  be  essential ;  (/)  and 
it  must  be  expressly  averred  that  the  precise  place  where  the 
offence  was  committed  was  in  the  county  where  the  justices 
have  jurisdiction,  {g)  But  in  general  the  name  of  the  parish 
or  place  is  immaterial  to  be  proved  as  alleged ;  and  where  there 
was  no  place  of  committing  the  offence  charged  in  the  informa- 
tion, as  stated  in  the  conviction,  the  Court  held  that  the  place 
was  to  be  intended  to  have  been  laid  where  the  information  was 
made ;  (A)  and  even  the  statement  of  a  fictitious  parish  in  an 
indictment  has  been  holden  immaterial,  although  it  be  expressly 


R,  y.  Ori^f  7  Eait,  389«  But  if  extra  narochial^  when  not  mate- 
Hawk.  B.2,  ch.  25, 8.  8 J.  rial,  2  Lord  Raym.  U7B ;  6  T.  R.  540. 
JL  y.  ChtmdkTj  1  Salk.378;  R.  (f)  R-  r.  CAmuUer,   14   East,  2€7, 
V.  Speed,   1   Lord.  Rajm.  583;   ML  v.  ante,  155. 


OUb.  282 ;  Banb.  223 ;  id.  262.  (g)  R,  ▼.  Edwardi,  1  East  R.  278 ; 

(c)  Gilb.  Cases  L.  &  E.  242;  I  Samid.  R.  v.   Chandler,   14  East,  267  ;  R.  ▼. 

309,  note  5.  HazeU,  13  Bast,  130  ;  2  Lord   Rayro. 

f/i)  2  East,  340  ;  id.  362.  1220. 


t 


e)  Clarke  v,  Taybr,  2  Esp.  R.  213.  {h)  R,  ▼.  Swallaw,ST.  R.  284. 

M   2 
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CHAP.  IV.  proved  that  there  is  no  such  parish  in  the  county,  (t)  The 
cl^Diir<^,'^&c.  offence  must  always  be  stated  in  the  body  of  the  information, 
•  and  proved  to  have  been  committed  in  the  county  within  which 
the  information  was  laid,  and  the  statement  of  the  county 
merely  in  the  margin  will  not  suffice ;  {k)  and  this  even  in  cases 
where  a  form  of  conviction  is  given,  which  does  not  expressly 
require  the  statement  of  place.  (/)  In  general^  even  in  cases 
where  the  precise  place  is  immaterial  to  be  proved  as  laid,  yet 
it  has  been  held  necessary  to  state  either  a  new  place,  or  to  re- 
peat ^^then  and  there"  to  every  fresh  sentence  or  allegation,  or 
the  information  is  bad,  and  the  conviction  would  be  quashed,  (m) 
But  it  suffices  to  repeat  the  town  or  parish  aforesaid^  without 
also  adding  in  the  county  aforesaid,  (n)  '  It  was  held,  that  if  a 
man  standing  in  one  parish  or  county  shoot  at  game  in  another, 
he  uses  the  gun  in  the  district  in  which  he  stands,  (o)  There 
is  no  intendment,  either  in  allegation  or  evidence,  in  favour  of 
a  place  having  been  within  the  jurisdiction  ;  and  therefore,  al- 
though it  was  proved  that  a  house  was  within  the  proper 
county,  and  that  a  private  still  was  found  concealed  in  a  garden 
belonging  to  sttch  house,  yet  for  want  of  express  evidence  that 
such  garden  also  was  within  the  jurisdiction,  the  conviction  was 
quashed,  (p) 


Description  of 
the  offence 
itself. 


The  requisite 
particularity. 


The  safer  course,  it  has  been  ssdd,  is  to  describe  the  offence 
itself,  either  affirmatively  or  negatively,  in  the  very  words  of  the 
statute ;  {q)  but  a  variation  from  the  precise  words  of  the  sta^ 
tute  is  not  fatal,  if  the  words  used  are  such  as  bring  the  case 
within  the  plain  meaning  of  the  act.  (r)  Besides  the  words  of 
the  act,  there  must  also  be  particularity  in  regard  to  time,  place, 
and  such  other  essential  circumstances  as  may  be  necessary  for 
certainty  and  precision  ;  for  although  the  statute  be  general  in 
its  terms,  yet  the  information  and  evidence  must  nevertheless 
frequently  he  particular ;  {s)  and  as  a  general  rule,  an  inform- 
ation and  conviction  must  be  as  certain  as  an  indictment,  {t) 


(i)  A.  v.  Woodward,  1  Moody's  Crown 
Cases,  323 ;  but  see  R,  v.  JeJHes,  I  T.R. 
241. 

(k)  8  Mod.  309;  2  Lord  Raym. 
1220  ;  1  Sannd.  Rep.  and  notes. 

(0  R.  T.  HoMeU,  13  Bast,  136  ;  KUe 
andLtme't  case,  1  B.  &  C.  101. 

(m)  A.  T.  Hazelly  13  East,  139 ;  and 
R.  v.  Edwards,  1  East,  278. 

(n)  R,  V.  Bwnabyy  2  Lord  Raym. 
901. 

(o)  R,  v.  .4l9op,  1  Show.  339. 

ip)  R.  V.  Chandler,  14  East,  267. 

{q)  C&hm  y.  A/organ,  6  Dow.  &  Ry. 


8;  Per  Lord  Holt,  in  1  Lord  Raym. 
581,  583 ;  1  Salk.  378  ;  R,  v.  Marsh,  2 
Bar.  &  Ores.  717. 

(r)  Per  Bayley,  J.  in  R,  v.  Rklgwtqr» 
5  B.  &  Aid.  527  ;  1  D.  &R.  123. 

(«)  In  R.  ▼.  Chi^mum,  Sayer,  203,  a 
Gonviction  in  the  words  of  the  statute, 
**  robbing  an  orchard,"  without  sajring 
of  what,  was  holden,  bad ;  and  see  It  v. 
James  Caidecoit,  458;  R,  v.  Jervis,  1 
Bnrr.  152 ;  R.  ▼.  Perrott,  3  M.  &  S. 
379. 

(0  A.V. /'oin,  5  Bar.  &Cres.  251; 
7D.  &Ry.  678.    aC. 
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Thus,  although  a  statute  enact  that  if  any  person  ^'  rob  an    CHAP.  iv. 
orchard;'  he  shall  be  subjected  to  a  specified  punishment,  it  cXngs,T" 

will  not  suffice  in  an  information  to  allege  that  the  defendant,  ' — 

on,  &c.,  at,  &c.  robbed  a  certain  orchard,  but  it  must  be  shewn 
what  in  particular  he  robbed,  in  order  that  the  justice  and 
Court  may  judge  whether  it  was  a  robbery  within  the  meaning 
of  the  statute ;  {u)  and  in  an  information  against  journeymen 
for  entering  into  a  certain  agreement  for  the  purpose  of  con- 
trolling a  manufacturer,  it  has  been  considered  that  the  agree- 
ment itself  ought  to  be  set  forth,  so  that  the  Court  may  judge 
whether  its  terms  contravened  the  statute ;  (i;)  but  the  autho- 
rity of  that  decision  has  been  questioned,  {w)  We  have  seen 
some  instances  of  the  requisite  certahity  as  to  number,  {s) 
When  the  penalty  or  amount  of  damages  to  be  awarded  could 
depend  on  quantity  or  quality,  then,  in  general,  the  number 
must  be  stated,  or  the  information  or  conviction  would  be  in- 
sufficient 'y  {y)  but  where  there  is  a  fixed  penalty  for  commit- 
ting some  illegal  act,  or  even  where  a  tenant  has  been  guilty  of 
a  fraudulent  removal,  to  prevent  a  landlord  from  distrwiing  the 
goods  of  his  tenant,  it  has  been  decided  that  then  the  number 
or  description  of  goods  so  removed  need  not  be  stated,  (z) 

In  all  cases,  when  by  the  terms  of  a  particular  statute,  the  Wheaaninfor- 
information  itself  is  required  to  be  cm  oath:  or  when  in  sup-  nation  oroath, 

*  '  r     merely  in  the 

port  of  an  information,  the  oath  of  a  credible  witness  of  the  words  of  the 

offence  is  required,  before  the  magistrate  can  legally  issue  his  JJ^tsSto^ 

summons^  much  less  a  warrant :  {a)  then  it  is  incumbent  on 

him  to  take  care  that  such  informer  or  deponent  do  state  in 

such  oath  the  particular  facts  as  they  occurred,  and  that  he  do 

not  swear  as  it  is  termed  by  the  card  in  the  very  words  of  the 

act;  {b)  and,  unless  facts  are  apparently  truly  sworn  essential 

to  constitute  the  offence  complained  of,  the  magistrate  should 

not  issue  even  his  summonsy  and  certainly  not  a  warrant,  upon 

a  general  information,  however  technically  correct.  (6) 

On  the  other  hand,  the  information  and  oath  should  be  as  Should  be  as 
extensive  in  the  statement  of  the  offence,  as  the  then  supposed  ^  uJtBwm 
facts  will  warrant;  for  the  informer  cannot  afterwards,  on  the  wanwiu 


(«)  R,  V.  Chtqtnumy  Sayer,  203;  iZ.  (y)  Id.  ibid. 

▼.  Sehpyn^  2  Chit.  R.  522,  but  see  il.  r.  {»)  R,  ▼.  RaUUi,  6  Dowl.   &  Ry. 

Rabbiity  6  Dow\.&.K.3A\ yin/irtL  341.    Sed  ^Mtfr^  Mfirs,  note  (»). 

(v)  R.  v.  NeiU,  6  Eaat,  417.  (a)  All  the  recent  acta,  9  Geo.  4,  c. 

(w)  Per  Abbott,  C.  J.  in  it.  y.  Ri^g-  31,  and  7  &  8  Geo.  4,  c.  29,  and  ch.  30, 

way, 5  B.  &  Aid.  527.  andl  &  2  W.  4,  c.  32,  reouire  wek  oath. 

(x)  Ante,  145,  and  n^ftra.  (b)  Cohmv.  Mfgtm^  6  Uowl.  &  Ry.  8. 
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CHAP.  hr.    hearings  give  evidence  of  a  larger  or  a  different  offence  than 
cBBDiNos,  ftc!  ^^'^  stated  in  the  information,  (c) 


80. 


The  informa-  The  information  also  must  chaige  the  offence,  either  in  the 
charge  an  of-  P^^cfse  terms  oi  the  act,  or  in  words  which  are  synonymous  or 
fence  equal  to   equivalent  to  the  same  offence  ;  and  therefore*  whilst  the  statute 

thatprohibited,  -^.  .  .  .      _  \    ^  .  /        .  ,        ,^    . 

either  in  the     ^  Ann,  c.  \%  was  m  force,  an  mformation  chargmg  that  '*  the 

of  th^'la^OT  ^fe^d»n^  *'^^  «  Aar^/*  instead  of  saying  that  he  used  a  grey- 
sabstantiaiiy  hound  to  kill  and  destroy  game,  the  conviction  thereupon  was 
quashed ;  (d)  or  if  a  statute  declare  the  offaice  to  be  killing  hares 
or  fish  in  an  '^  inclosed  place,*  the  information  must  aver  ac- 
cordingly. (J)  So  where  the  then  Smuggling  Act,  45  Geo.  3, 
c.  121.  8.  7i  subjected  any  British  subject  to  a  penalty,  when 
found  on  board  a  ship,  in  a  captain  situatioHj  an  informatian  not 
describing  the  defendant  accordingly,  was  holden  invalid;  (f) 
but  the  unnecessary  addition  of  words,  not  altering  the  effect  of 
the  charge,  will  not  prejudice,  (g) 

An  information  also  must  be  positive,  (A)  and  not  by  way  of 
recital ;  {k)  nor  be  arguvneniativej  (/)  nor  in  ihe  altemativCj  as 
that  the  defendant  killed,  or  attempted  to  kill,  or  sold  beer  or 
ale ;  (m)  and  if  it  should  be  defective  in  either  of  these  respects, 
the  defendant  might  object  on  the  hearing ;  or  if  the  conviction 
should  continue  the  defect,  the  same  might  be  quashed ;  and 
though  it  has  been  supposed,  that  probably  if  the  justice  in  the 
conviction  should  state  that  the  defendant  was  only  guilty  of 
one  precise  act,  the  objection  would  be  aided ;  (n)  yet  it  has 
been  decided,  that  an  information  on  the  48  Geo.  3,  c.  143,  for 
selling  beer  or  ale  without  an  excise  license  was  bad,  and  a 
conviction  thereon,  finding  that  the  defendant  sold  ale  only,  was 
quashed,  (o)  If  the  particular  statute  contain  either  of  the 
statute  de8ciip>  words,  maliciously,  wilfully,  knowingly,  unlawfully,  &c.,  then 
wh«n  tt^tiai  *^®  information,  at  least,  if  not  the  evidence  and  conviction, 
must  aver  and  maintain,  that  the  defendant  mdlh  that  motive, 
knowledge,  or  illegality,  committed  the  act.  {p) 


Information 
must  be  posi- 
tiFe,  &c. 


Particnlar 
words  in  the 


ATcrmenti  we 
gatinng  ex- 
emptions or 
qnalificationa. 


If  there  be  any  exemption^  exception,  or  qualification,  in  the 


(e)  R,y.  WiUon^Mr.  Justice  Ashurst's 
paper  books,  and  pott^  tit.  ConTiction. 

(d)  Jt,  v.  Morgan,  2  Chit  R.  563. 

(f)  R.  v.  Sadler,  2  Chit  R.  519  ;  IL 
v.  Moorcy  2  Lord  Raym.  791. 

{/)  Es  parte  Haaokmat  2  B.&  Ores. 
31. 

{m]  R.  v.  Ridgu>ay,  5  B.  &  Aid.  527. 
(A)  /L  V.  Bradley,  10  Mod.  155. 
(A)  2Stra.  900  ;  2  Lord  Raym.  1363. 
(0   1  Sslk.  373. 


(m)  A.  v.  Narthy  6  Dow.  &  Ry.  143  ; 
il.v.  Fmn,  5  Bar.  &  Cres.  251 ;  7Dowl. 
&  R.  C78. 

(n)  R,  T.  Sadkr,  2  Chit  R.  619. 

(o)  R,  V.  North,  6  Dowl.  dt  R.  143  ; 
and  see  /2.  r.  Pain,  5  Bar.  &  C.  251  ; 
and  7  Dowl.  &  R.  678,  8.  C. 

{p)  R,  V.  Jukes,  8  T.  R.  536  ;  R,  y, 
Ridgway,  5  B.  &  Aid.  527  ;  when  need 
not,  R,  V.  Marsh,  3  B.  &  Cres.  720. 
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enacting  ckmse  which  imposes  the  penalty,  or  in  a  proviso  chap.  iv. 
thgrem,  or  even  in  any  oiher  clause  that  ought  to  be  read  as  l^t^otsZ  ^&c. 
part  thereof,  although  printed  in  a  distinct  section  ;  then  it  is 
necessary,  after  stating  the  offence  or  act  complained  of,  to  aver 
or  state  that  the  offender  was  not  within  such  exception  or 
qualification ;  but  when  the  exemption  or  qualification  comes 
in  a  subsequent  clause  not  referred  to  m  the  enacting  or  penal 
clause,  then  no  such  averment  is  necessary,  and  the  defendant 
must  bring  himself  within  the  exception,  as  a  cross  and  distinct 
ground  of  defence,  (g)  But  it  has  been  lately  held,  that  the 
mere  placing  the  proviso  in  the  same  section  of  the  printed  act 
does  not  make  it  necessary  to  notice  it  in  an  information  or 
conviction,  or  in  pleading,  unless  it  is  also  incorporated  in  or 
referred  to  in  the  ejiacting  sentence ;  as  b;^  the  words  **  except 
"  as  hereinafter  mentioned,"  for  statutes  are  not  divided  into 
sections,  upon  the  rolls  of  Parliament,  (r)  When  necessary  to 
negative  exceptions  at  all,  it  is  necessary  to  negative  each  dis- 
tinctly in  an  information,  and  not  in  a  general  sweeping  allegar 
tion ;  although  it  would  be  otherwise  in  a  dedaration  upon  the 
same  act,  and  for  the  same  penalty,  {s)  The  most  frequent 
instances  of  convictions  having  been  quashed  for  this  defect, 
were  cases  under  the  now  repealed  Game  Act,  for  the  penalty 
incurred,  by  using  a  gun  to  kill  game,  not  being  qualified,  in 
which  it  was  held  necessary  to  negative  all  the  qualification  in 
the  enacting  clause;  (/)  although  it  was  considered  otherwise  as 
to  exemptions,  introduced  in  a  subsequent  enactment,  of  which 
the  defendant  must  take  advantage  by  bringing  himself  within 
the  exception ;  and  the  prosecutor  need  not  adduce  any  nega- 
tive evidence,  (u)  Numerous  other  instances,  however,  have 
frequently  occurred  {v)\  and  under  the  12th  section  of  the  recent 
Game  Acl^  1  &2  W.  4,  c.32,  an  information  for  the  40  j.  penalty 
against  an  occupier  of  land,  for  pursuing  game  in  his  own  land 
must,  it  is  apprehended,  aver,  in  the  terms  of  the  section,  that 
he  committed  the  offence  without  the  authority  of  the  lessor, 
%uc.,  {w)  althoi^h  the  same  act  reiquires  the  defendant  to  prove 
the  affirmative  of  any  defence,  {x)  and  which  seems  to  be  now 
established  as  a  general  rule;  so  that  the  now  requiring  an  in- 

{3)  1  T.  R.  144 ;  6  T.  R.  559 ;  R.  r.  (t)  1  T.  R.  144  ;  1  Le7.  26 ;  1  East, 

Jmket,  8  T.  R.  542  :  R,  y.  Jenns,  1  East,  639  ;  2  Comyn.  Rep.  524. 

646,  7  9  A.  ▼.  MQtter$t  1 B.  &  Aid.  362  ;  \t)  R,  ▼.  Whtatmtmy  Dougl.  346. 

2  Chittv's  R.  562 ;  6  B.  &  C.  430  ;  3  B.  (m)  R.  v.  UaU,  1  T.  R.  320.    R.  v. 

&  C.  189.                          '  TWwr,  5  M.  &  S.  206. 

(r)  3  B.  &  C.  189  ;  and  aee  obserra-  (v)  R,  y.  Juket,  8  T.  R.  542. 

tiona  in  Vaiaitmr  ▼.  Ormrodj  6  B.  &  Cret.  \fv)  Ante,  142,  146. 

430  ;  as  io  deiiaraiitma  on  Sutur«s,  1  (jr)  Id.  1  secto  42. 
Chitty  on  Pleadings,  255,  6,  404,  5. 
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CHAP.  IV.    formation  to  negative  in  detidl  all  the  exceptions^  when  the 
cEBDiNos   &c.  prosecutor  need  not  adduce  any  evidence  in  support  of  hia  alle- 

-gation,  is  not  perhaps  of  any  practical  utility ;  excepting  that  it 

may  suggest  to  tlie  defendant  and  to  the  magistrate  some  legal 
grounds  of  defence  ;(y)  and  one  of  the  greatest  lawyers  (z)  that 
ever  presided  in  the  Court  of  King's  Bench  frequentiy  expressed 
his  wish  that  justices  would  always^  when  an  information  is  pre- 
ferred^ interrogate  the  informer  and  his  witnesses  before  he 
issued  his  summons  or  warranty  whether  there  was  not  some 
circumstance^  stating  each,  which  might  under  the  act  consti- 
tute a  defence,  and  not  to  proceed  until  he  was  satisfied  that  at 
least  it  was  most  probable  there  was  not  a  prima  facie  defence; 
by  which  means,  he  observed,  much  trouble  and  many  frivolous 
informations  would  be  avoided. 


dMICMyiOfly 

emUraformam 
9tatuH. 


When  an  information  is  for  an  act  or  omission  that  did  not 
constitute  an  offence  at  conunon  law,  then,  after  stating  the 
commission  or  omission,  the  information  should  aver  that  the 
offence  was  committed  contrary  to  the  statute  in  that  case  made 
and  provided;  (a)  and  the  rules  affecting  indictments  (&)  and 
declarations  (c)  in  this  respect  would  apply  and  must  be  con- 
sulted. If  the  allegation,  when  necessary,  has  been  omitted 
in  a  declaration,  the  defect  is  fatal,  even  after  verdict  ;{d) 
and  though  the  omission  in  an  indictment  or  information 
for  a  felony  or  misdemeanor  is  now  aided  after  verdict  or  outr 
lawry  or  confession  or  default,  by  the  7  G*  4,  Cc  64,  s.  20^  yet 
that  act  does  not  extend  to  offences  punishable  by  summary 
proceedings  before  justices;  and,  though  in  one  case.  Lord 
Kenyon  observed,  that  magistrates  ought  not  to  be  entangled 
in  greater  forms  and  ceremonies  than  the  Superior  Courts ;  (e) 
yet  on  the  other  hand,  at  least  as  much  form  is  essential  in 
summary  proceedings  as  in  indictments ;  (/)  and  Abbott,  C.  J., 
speaking  of  the  certainty  required  in  convictions,  observed, 
that  he  knew  of  no  authority  which  held  that  a  conviction 
should  not  have  as  much  certainty  as  an  indictment,  (g)  And 
the  general  form  of  conviction  given  in  the  statute  3  Geo.  4,  c.  23, 
supposes  that  the  information  has  concluded  *^  contra  statuHn" 


Or)  R,  V.  T^tmer^  5  M.  &  S.  206 ;  R. 
y.  Marshy  2  fi.  &  Ores.  717  ;  and  pott, 
eridence. 

(e)  Lord  Tenterden. 

(a)  Information  and  Conviction, 
Bum  J.  26th  edit.  3  Vol.  351  ;  tit.  In- 
dictment. 

(b)  Indictments,  1  Chit.  Crim.  L.  290. 
(cj  DeclarationB ;  see  the  rules  col- 


lected, 1  Chitty  on  Pleadimr,  5th  edit. 
405  to  407. 

(d)  3  B.  & Cns.  186 ;  2East,333. 

(e)  A.  T.  Swtdkfw^  8  T.  R.  286  ;  but 
see  2  T.  R.  222  ;  8  T.  R.  542. 

(/)  Ante,  164,  note  (*),  per  Loi^ 
Kenyon,  in  ML  ▼.  Swailow^  8  T.  It.  286. 

ijg)  In  R,  v.  Pain,  5  Bar.  &  C.  251  z 
7  Dowl.  &  K.  678,  S.  C. 


BBFORft  JUSTICES  OP  TDB   PBACB,   &C.  169 

tmd  as  that  form  of  conclusion  when  unnecessary^  would  be    CHAP.  iv. 
rejected  as  surplusage,  the  safer  course  in  cases  of  the  least  cBKDiNoVic" 

doubt,  is  to  conclude  **  against  the  form  of  the  statutes''  (in 

the  plural),  which  can  never  prejudice.  (A)  If  thejsllegation 
be  omitted  when  necessary,  the  defendant  might  object  to  the 
information  on  the  hearing,  though  after  conviction  defects  in 
form  therein  are  aided,  (t)  It  is  not  however  necessary  to 
state  any  l^al  conclusion,  as  that,  '^thereby  and  by  force  of 
the  statute,'^  &c.,  the  offender  forfeited  the  penalty,  {k) 

It  has  been  supposed  not  to  be  necessary,  in  an  informa- 
tion for  Un  assault  and  battery,  to  conclude,  contrary  to  the 
statute ;  (/)  but  it  will  be  at  least  prudent  to  introduce  the 
allegation ;  for  though  the  injury  was  illegal  at  conunon  law^ 
yet  the  statute  gives  the  peculiar  remedy  with  certain  quadifi- 
cations,  and  the  penalty  is  to  be  appropriated  in  aid  of  the 
county  rate,  and  therefore  the  statute  should  be  referred  to ; 
and  the  proceedings  for  injuries  in  the  nature  of  larceny,  (m) 
and  for  small  malicious  injuries  to  personal  or  real  property,  (n) 
do  so  conclude;  and  as  the  penalties  recoverable  imder  the 
recent  Game  Act,  1  &  2  W«  4,  c.  S2,  are  entirely  given  by  that 
act,  the  information  must  charge  that  the  offences  were  com- 
mitted against  it. 

The  reason  why  the  omission  of  the  words  ^'  contra  pacem"  «  cmurm 
in  an  information,  is  immaterial,  has  been  assigned  to  be,  be-  ^''"^^" 
cause  these  summary  proceedings  are  not  by  the  King,  and  he 
can  have  no  fine  upon  them  for  the  breach  of  the  peace ;  (o) 
but  as  part  of' the  technical  description  of  any  injury  amount- 
ing to  a  trespass,  it  is  at  least  proper  to  introduce  those 
words. 

An  information  may  certainly  contwi  several  counts,  either  Seyenl  eounto 
for  different  injuries  or  offences  committed  on  the  same  or  dif-  ^^^^^ 
f erent  days,  and  so  as  to  subject  the  party  to  several  penalties ;  vuTing  des- 
or  different  counts,  varying  the  statement  of  the  same  injury,  ^^    "^ 
may  be  introduced ;  (p)  and  the  infbrmation  may  be  valid,  for 
8uch  offences  as  have  been  well  laid  and  proved,  although  the 
same  may  fail  as  to  any  defective  or  unproved  count,  (q) 

(k)  Cowp.  683.  ;    5  T.  R.   162;  2  (»)  Id.  p.  740,  743. 

Ltach,  585.  (o)  1  Salk.372;  R.  y.  CkmuUer,   1 

(i)  3  Geo.  4,  c.  S3,  i.  3w  Lord  Raym.  581. 

(A)  3  Bar.  &  Ores.  189 ;  and  see  2  (p)  JL  y.  Swallow^  8  T.  R.  284  j  1 

BmI,  338 ;  7  East,  616.  Saand.  Rep. 

(/)  Bum  J.  26Ui  edit  Assault,  1  Vol.  (y)  2  Hawk.  chap.  26  and  19  ;  but 

274,  5.  see  /{.  ▼.  PatcJkei,  5  East,  344  ;  A  v. 

(m)'  Barn  J.,  26th  edit  Larceny,  3  OuhermU,  2  Stra.  900  $  1  Sndth  R.  547 ; 

Vol.599.  Cowp.  728. 
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CHAP.  IV.  The  information  in  general  concludes  with  a  prayer  that  the 
cEBDiN08,^c.'  off*si^dcr  be  summoned  to  answer  the  complaint^  either  before 

~ J — ~  one  or  two  justices,  as  the  law  may  require ;  but  this  part  of 

offender  be  the  form  seems  wholly  unnecessary,  for  it  would  be  the  duty  of 
BummoDed.       ^j^^  magistrate,  upon  the  mere  statement  of  the  offence,  in  a 

case  free  from  doubt,  to  issue  his  summons  without  any  formal 

prayer  that  he  do  so. 

Defects  ip  an  In  stating  the  requisites  of  an  information,  we  have  necesaa- 
when°aiS*how  ^T  occasionally  considered  what  objections  are  or  not  material, 
uded.  and  how  they  may  be  aided  by  the  defendant  waiving  any  ob- 

jection in  respect  of  form,  and  allowing  the  merits  to  be  pro- 
ceeded in*  The  proper  and  only  time  to  object  to  mere  defects 
in  fomij  is  in  the  first  instance,  and  at  all  events  before  convic- 
tion ]  for  the  3  Geo.  4.  c.  23.  s.  3,  enacts,  ^^  that  in  all  cases 
^^  where  it  appears  by  the  conviction  that  the  defendant  has 
appeared  and  pleaded,  and  the  merits  have  been  tried,  and 
that  the  defendant  has  not  appealed  against  the  said  convic- 
*'  tion,  where  an  appeal  is  allowed,  or  if  appealed  against  the 
"  conviction  has  been  affirmed,  such  conviction  shall  not  after- 
^^  wards  be  set  aside  or  vacated  in  consequence  of  cmy  defect  of 
'^  form  whatever y  but  the  construction  shall  be  such  a  fair  and 
'^  liberal  construction  as  shall  be  agreeable  to  the  justice  of  the 
'^  case."  This  enactment  only  applies  after  conviction,  and 
after  the  defendant  has  appeared,  and  not  before^  nor  where  the 
defendant  does  not  attend  in  pursuance  of  the  summons ;  and 
even  where  he  has  appeared,  care  must  be  observed  to  keep  in 
view  the  distinction  between  what  is  strictly  considered  matter 
of  form,  and  what  is  matter  of  substance,  and  some  of  the  de» 
cisions  on  which  have  already  been  mentioned,  (r) 

Form  of  inlbr-  Having  in  the  preceding  pages  considered  the  requisites  of  an 
™*^!j  "  information,  (s)  and  referred  to  one  general  form  of  informa- 
tion as  regards  its  commencement  and  conclusion,  {t)  it  may 
be  here  useful  in  practice  to  give  the  forms  to  be  observed  under 
the  particularly  enumerated  statutes  most  frequently  proceeded 
upon,  viz,y  the  9  Geo.  4,  c.  31,  as  to  common  assaults  and 
batteries ;  the  7  &  S  Geo.  4,  c.  29,  as  to  petty  stealings  not 
indictable ;  the  7  &  8  Geo.  4,  c.  30,  as  to  small,  wilful,  or 
malicious  injuries,  not  indictable ;  and  the  1  &  2  W.  4,  c.  32^ 
for  the  protection  of  game,  {u) 


t 


r)  R.  V.  Jukei,  ST.  iL536,  imU,  157.  (/)  156,  note  (/). 

j)  Ante,  155  to  1 70.  (u>  See  the  long  note  in  next  page. 
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We  have  seen  that  sometimes  the  statute  giving  the  summary    CHAP.  iv. 
proceeding,  allows  a  complaint  of  a  party  aggrieved,  or  other  cmdiIgI  ^&^ 
person  withoui  oath  ;  but  all  the  four  modem  acts  which  we  have  TTT.    TTT 

...  *  %        1  Sixthly ,  Oath 

particularly  considered,  appear  to  require  that  the  justice  shall  or  deposition 

■ • after  informa- 

r    The  information  and  compldnt  of  A,  B,,  of  the  ^^^  *"^  ^^o™ 
(«)  Hertfordahire,  to  wit :   <{  parish  of ,  in  the  county  of ,  yeoman,  a  "ammons. 

(.  credible  witness  in    this   behalf,  nutde  vpon    Ma  Onnplaintor 
9aih  (*),  before  E,  F.,  Esquire,  one  of  the  jusUces  of  our  Lord  the  King,  assigned  mformation 
to  keep  the  peace  of  our  said  Lord  the  King,  in  and  for  the  said  county  of  Hertford,  for  a  common 
and  sJao  to  hear  and  determine  divers  felonies,  trespasses  and  other  misdemeanors  wsault  and 

in  the  said  county  committed,  on  the  — •  day  of ,  in  the year  of  the  battery,  on  9 

reign  of  our  said  Lord  the  now  King,  and  according  to  the  statute  in  that  case  made  6.  4,  c.  31.  a. 

and  provided,  who  saith,  that  (f)  C.  D.,  of  the  said  parish  of  — ,  in  the  said  27. 

county,  yeoman,  within  three  calendar  months  last  past,  and  on  the  -^-^  day  of 

— ^,  A.  D.  '        [  (t)  with  force  and  arms  and  with  a  certain  horsewhip,  and  with 

a  stick,  and  with  his  fiist,  at  the  said  parish,  and  within  the  said  county,  unlawfully 

made  an  assault  upon  him  the  said  A.  B.,  then  being  in  his  own  dwelling-house 

there,  and  did  then  and  there  strike  and  beat  the  said  A.  B.  several  times  with  the 

said  horsewhip,  and  stick,  and  his  fist,  and  did  then  and  there  collar  and  sbake,  and 

pull  about  the  said  ^.  a.,  and  knock  him  down  violently,  to  and  upon  the  floor  and 

ground  there,  and  also  then  and  there  kicked  the  said  A.  B.,  and  gave  and  struck 

him  the  said  ^.  B.  divers  severe  and  violent  blows,  and  beat,  bruited,  and  wounded 

him,  and  then  and  there  otherewise  greaUy  illtreated  the  said  A,  B.,  and  thereby 

the  said  A,  B,  then  and  there  became  and  was  ill,  and  so  remained  and  continued 

for  three  days,  and  thereby  the  said  A,  B,  incurred  and  sustained  an  ezpence  of  2/. 

in  endeavouring  to  be  cured  of  his  said  illness,  so  occasioned  as  aforesaid,  and 

against  the  peace  of  our  said  lord  the  King]  and  contrary  to  the  form  of  the  statute 

In  such  case  made  and  provided,  whereby  he  the  said  C  D,  hath  forfeited  for  his  said 

offence  the  sum  of  5/.    And  thereupon  the  said  A,  B.  prays  that  the  said  C,  Z>. 

may  be  summoned  to  answer  the  premises  before  two  justices  of  the  peace  in  and 

for  the  county  aforesaid  according  to  the  statute  aforesaid. 

A,B. 
Sworn  before  me,  E,  F.,  a  justice,  &c. 

[Same  as  the  first  form,  excepting  in  the  statement  of  the  offence,  which  must  Information  on 
depend  on  the  facts  i  the  description  of  stealing  a  dead  fence  under  sect.  40,  may  7  &  8  G.  4,  c. 
be  thus  :  "That  C.  /^.,  of,  &c.  labourer,  within  three  calendar  months  last  past,  29.  s.  40,  for 

**  and  on did  unlawfully  break  and  throw  down  with  intent  to  steal  the  same,  a  breaking  a 

"  part,  that  is  to  say,  one  yard  in  thickness  and  three  yards  in  length,  of  a  certain  dead  fence  with 

*'  dead  fence  of  the  same  A,  B,,  then  standing  within  the  parish  of ,  and  in  intent  to  steal 

"  the  aaid  county  of  *— -,  and  then  being  the  property,  and  in  the  possession  of  the  same. 
*'  the  said  A,  B.y  and  then  being  upon  and  belonging  to  a  certain  close  of  the  said 
"  A,  B,  there  and  of  the  value  of  five  shillings,  contrary  to  the  statute  in  that  case 
*'  made  and  provided,  and  whereby  the  said  C.  D.  then  and  there  forfeited  the  said 
"  value  of  the  said  dead  fence,  and  a  sum  not  exceeding  five  pounds.    And  there- 
«« upon,  Ac."] 
(Same  as  first,  to  the  brackets,  and  then  as  follows :  "  That  C.  Z).,  of  — ^,  la-  Information  on 
Dourer,  on,  &c.  did  wilfully,  maliciously,  and  unlawfhllv,  and  not  acting  under  a  7  &  6  G.  4,  c. 
fair  or  reasonable  supposition  that  he  had  a  right  to  do  tne  same  act,  did  commit  30.  s.  34,  for  a 
damage  and  injury  to  a  certain  live  dog  of  the  said  A.  B.,  of  the  value  of  five  wilAiI  or  mali^ 

pounds,  then  in  the  parish  of ,  and  within  the  said  county  of  -^— ,  by  then  oioui  injury. 

'*  and  there  wilfully,  malidonaly,  and  unlawfully,  and  without  any  reasonable 
'*  cause,  shooting  and  firing  off  a  certain  gun,  then  and  there  loaden  with  gun- 
"  powder  and  leaden  shot,  at  and  against  the  sud  dog,  and  thereby,  and  with  the 
"  same  shot,  then  and  there  greaUy  lacerated,  wounded,  and  injured  the  same  dog, 
**  contrary  to  the  statute  in  that  case  made  and  provided,  and  whereby  the  said 
*'  C*.  D,  then  and  there  forfeited  and  became  liable  to  pay  the  sum  of  5iL,  being  a 
reasonable  compensation  for  the  said  damage  and  injury  so  committed.  And 
thereupon,  &c,"] 

(*)  9  Geo.  4,  c.  31,  •.  33,  appears  to  is  to  be  sUted  according  to  the  facts,  and 

require  an  oath  before  a  justice  should  shewing  any  consequential  damage.  The 

issue  his  summons.    But  such  oath  may  form  oi  dedaratioms  in  Chitty  on  Plead- 

be  made  by  a  third  person,  or  by  the  ings,  2  VoL  850  to  858,  or  of  Indict- 

complainant;   see  form  of  oath  by  a  ments,  in  SChittv's  Crim.  L.  821  to827, 

third  person,  past,  173,  note  (b).  may  be  punned  in  particular  cases. 

^t)  The  common  assault  and  battery 
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CHAP.  IV.     not  issue  his  summons  or  warrant  without  the  previous  '^  oath 
cEBDiKGs  ^^&c  "  ^/*^^^  credible  person,*'  of  the  offence  charged  in  the  infor- 

mation  having  been  conmiitted.  {w)    This  was  essential^  for 

otherwise  parties  would  be  perpetually  harrassed  by  hasty  and 
unfounded  summonses  on  the  behalf  of  litigious  persons^  with- 
out any  check,  or  punishment,  or  redress,  for  the  loss  of  time  and 
trouble  incurred  in  attending  before  justices  on  frivolous  and 
unsustainable  charges.    And  for  the  same  reason,  magistrates 
should,  in  the  first  instance,  interrogate  the  deponent  as  to  all 
the  circumstances,  and  realty  be  of  opinion  that  the  story  imputes 
a  clear  offence,  and  is  to  be  credited^  before  he  issues  his  sum- 
mons.   It  will  frequently  occur,  that  the  party  aggrieved  by  an 
injury  committed  against  the  recent  acts,  or  some  other  sta- 
tute, may  be  wholly  ignorant  of  the  circumstances  under  which 
the  injury  was  committed ;  and,  therefore,  it  is  essential  that 
some  third  person  who  witnessed  the  transaction  should  be 
enabled  to  make  the  necessary  oath,  upon  which  to  found  the 
subsequent  proceedings.    The  terms  of  such  oath  ought  not  to 
be  prepared  or  drawn  up,  or  even  taken,  until  after  the  witness 
has  been  sworn,  because  what  he  states  ought  to  be  under  the 
influence  and  sanction  of  an  oath ;  and  the  oath  must  not  be 
subsequently  applied  to  a  previously  prepared  narrative,  ante- 
cedently reduced  into  writing,  (x)     In  framing  such  oath,  care 
must  be  observed  that  it  expressly  aver  that  the  offence  was 
committed  at  the  same  time,  and  under  the  same  circumstances 
as  those  charged  in  the  information,  and  so  as  to  shew  that  the 
particular  prohibited  offence  has  been  committed.    Thus,  where 
an  information  had  been  exhibited  against  a  party  for  having 
then  concealed  brewing  vessels  in  his  possession ;  and  in  a  de- 
position subsequently  made,  the  deponent  swore  that  the  party 
now  hath  in  his  possession,  &c.,  it  was  held,  that  the  time  did 

Infinrmatioii  on  [Commencement  the  same  as  in  tlie  first  form  in  this  note,  to  the  brackets,  and 
Game  Act,  1  &  then  as  follows  :  *'  That  C.  />.,  of,  &c.  labourer,  within  three  calendar  months 
2  W.  4,  c.  32.  "  last  past,  and  on,  &c.  did  unlawfully  commit  a  trespass,  by  entering  into  and 
8.  30,  for  a  "  being  in  the  day  time,  upon  certain  land  then  and  there  being  a  close  in  the  oc- 
trespass  in         "  cupation  of  W.  B.,  in  the  parish  of  — ^-,  and  in  a  certain  part  thereof  within  the 

pnnoit  of  **  said  county  of  < ,  in  search  for  and  pursuit  of  game,  snipes,  and  conies  there* 

game,  (v)  *'  contrary  to  the  statute  in  such  case  made. and  prorided,  whereby  the  said  C,  />• 

'*  then  and  therefore  forfeited  for  his  said  offence  the  sum  of  two  pounds.    And 

**  thereupon,  Ac**]  

(v)  As  to  the  generality  in  the  de-      An  information  on  the  12th  section  of 
scription  of  lanc^  see  the  decision  of      the  act,  against  an  occi^pMr,  must 


Taunton,  J.  in  R,  v.  MeUor^  2  Dowl.      fully  bring  the  case  within  the  terms  of 
Prac.  Rep.  173,    and  Legal  Observer,      that  section. 
6  Vol.  378,  and/M«/,  title  Commitment. 


(w)  Ante,  9  Geo.  4.  c.  31,  s.  33 ;  7  &  (x)  R,  ▼.  KUU^,  4  Dowl.  &  Ry.  734  9 

8  Geo.  4,  c.  29,  s.  65  ;  id.  chap.  30,  s.      and  Mag.  0.  364 
30;  and  1  &  2  W.  4,  c.  32,  s.  41. 
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not  necessarily  import  the  same^  or  refer  to  ilie  same  offence  as    CHAP.  iv. 

that  charged  in  the  information;  and  the  conviction  was  there-  cbedings,  &c'. 

fore  quashed,  because,  as  observed  by  Lord  Holt,  a  conviction 

must  be  certain,  and  not  taken  by  intendment,  {z)     It  will  be 

remembered,  that  whenever  a  statute  requires  a  preliminary  oath 

in  support  of  the  charge  before  the  justice  issues  a  summons,  he 

should  require  the  deponent  to  state  the  facts  exactly  as  they 

occurred,  and  not  merely  in  the  words  of  the  statute,  and  which 

if  bond  fide  stated,  will  protect  the  informer  or  witness  so 

swearing,  from  any  liability  for  the  subsequent  proceedings,  or 

for  any  imprisonment  or  search  that  may  take  place  imder  a 

warrant  founded  on  such  oath,  (a)    The  deposition  should,  in 

substance,  charge  the  offence  with  as  much  certainty,  and  with 

the  same  negations  of  any  exemptions  in  the  enacting  clause,  as 

an  information,  and  may,  subject  to  these  observations,  be  in 

the  subscribed  form,  when  the  proceeding  is  for  an  assault 

and  battery.  (A)    And  when  the  oath  is  upon  either  of  the  other 

statutes,  the  substance  of  it  should  comprise  the  allegations  in 

the  preceding  informations,  though  according  to  the  genuine 

statement  of  the  witness ;  (c)  and  the  justice  would  do  well  to 

interrogate  the  deponent,  whether  the  facts  do  not  fall  within 

some  exemption   in    the  enacting,  or   even  the    subsequent 

clauses*    If  a  justice  should  cause  the  party  to  be  imprisoned 

upon  his  warrant  without  a  sufficient  oath  of  an  offence  having 

been  committed,  he  would  be  liable  to  an  action  of  trespass,  (d) 

Upon  a  clear  charge  of  an  offence  before  one  or  more  justices.  Seventhly,  The 
and  when  there  can  be  no  reasonable  ground  for  doubting  the  ^^^  ^orfve 
jurisdiction  or  the  propriety  of  exercising  it,  a  justice  ought  to  aninformation, 
receive  the  mformation  and  issue  his  summons  or  warrant  when  cess  thereon, 
proper,  and  cause  the  charge  to  be  heard;  and  if  he  should  re- 
fuse, he  might,  in  a  very  clear  case,  be  compelled  to  act  by 
mandamus  from  the  Court  of  King's  Bench,  (e)  and  by  some 


(s)  1  Lord  Raym.  509. 

(a)  Posif  and  Coke»  v.  Morgwn,  6  Dowl. 
&  Ry.  8 ;  In  Ebee  r.  Smith,  2  Chit. 
Rep.  the  party  maUcUmtfy  stated  false 
facts  and  grounds. 

(i)  E,  F.,  of ,  labourer,  maketh 

oath  and  saith,  that  on,  &c.  at ,  in 

the  parish  of  — ,  and  in  a  part  thereof 

within  the  county  of ,  he  this  depO' 

nent  was  present,  and  did  see  C  D,,  of 

,  labourer,  then  and  there  and  within 

the  said  county  [**  assault  and  beat  ^.  B,, 
"  by  then  and  there  giving  him  several 
"  blows  and  strokes  with  a  whip  and 
"  with  his  fists,  and  by  which  the  said 

d^.  B.  was,  in  the  judgment  and  be- 


et 


''  lief  of  this  deponent,  severely  bruised  Form  of  oath 
**  and  injured."]  E,  F.      to  obtain  a 

Sworn  before  me  this day  of  summons. 

,  A.  D. ,  at ,  in  the 

county  of . 

Y.  Z,,  a  justice,  &c. 

(c)  See  forms  of  Informations,  ante, 
171,2,  in  note. 

(dQ  Morgan  v.  Hughe$,  2  Term  Rep., 
and  pott.  Liability  of  Justices. 

(ej  R.  V.  Wrottetley,  1  B.  &  Adolph. 
648  ',  ante,  1  Vol.  795  to  79»;  R.  v. 
BrodeHp,  5  B.  &  Ores.  239  ;  7  D.  &  Ry. 
861 ;  and  see  1  Stra.  413  ;  id.  530  ;  R. 
V.  Benn,  6  T.  R.  198. 
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jiarticular  enactments  he  would  incur  a  penalty  for  the  neg^ 
lect.  (e)  But  where  justices  have  reasonable  ground  far  doubiwg 
their  jurisdiction,  the  Court  will  not  compel  them  to  do  any  act 
which  might  subject  them  to  an  action;  (/)  and  in  a  late  case,(f  ) 
Abbott,  C.  J.,  said,  ^'  if  the  conviction  itself  is  not  valid  in  law, 
^^  for  not  having  been  founded  upon  oath,  and  the  magistrate 
**  issues  his  warrant  to  apprehend  the  party,  he  will  be  liable  to 
'^  an  action  of  trespass ;  and  we  cannot  compel  him  to  put  him* 
'^  self  in  a  situation  of  so  much  responsibility.  If  a  justice  of 
'^  the  peace  criminally  forbears  to  discharge  his  duty,  he  i» 
amenable  for  his  conduct  by  information,  as  for  a  public  of- 
fence; but  that  is  a  very  different  thing  from  commanding^ 
''  him  to  do  that  which  may  subject  him  to  an  action/'  The 
mere  circumstance,  however,  of  a  defendant  insisting  that  the 
justice  has  no  jurisdiction,  is  not  sufficient  to  excuse  the  justice 
in  not  proceeding,(A)  and  the  Court  of  King's  Bench  will  issue 
a  mandamus f  unless  it  appear  very  questionable  whether  the 
justice  has  jurisdiction,  especially  if  there  be  no  other  coune  of 
proceeding;  for  otherwise  the  law  would  remain  unadminis- 
tered.(t)  Sometimes  the  statute  '^ authorizes  and  empowers;" 
in  other  instances,  the  words  are  also  ^^  required"  or  enjoined,(A:) 
and  in  the  latter  cases  the  justices  are  at  least  bound  to  proceed 
to  a  hearings  however  they  may  decide.  (/)  Where  under  the 
law  of  the  Customs  there  has  been  a  seizure  of  goods,  and  the 
justices  refuse  to  proceed  in  consequence  of  the  legality  of  such 
seizure  being  questionable,  the  owner  may  by  mandamus  com- 
pel them  to  proceed,  so  as  to  enable  him  to  reclaim  his  pro- 
perty, (m) 


Bummons. 


Eigktkfy,  The  Whether  particularly  directed  or  not,  still  according  to  natu- 
ral  justice,  a  magistrate,  unless  in  cases  where  he  has  power  and 
ought  to  issue  a  warrant  in  the  first  instance,  should  issue  his 
summons,  requiring  the  defendant  to  appear  before  one  or  two 
justices,  according  to  the  nature  of  the  charge;  (n)  and  whatever 


(e)  Skinner's  Rep.  61. 

(/)  Ante,  1  vol.  79fi ;  Jl.  ▼.  Broderip^ 
5  Bar.  &  Ores.  239 ;  7  Dowl.  &  Ay.  861 ; 
R,  V.  Justice*  of  BucMnghanufure^  1  B.  & 
Cres.  485  ;  2  D.  &  R.  689  ;  1  DowL  & 
Ry.  Mag.  Cases,  369;  R,  ▼.  A»6iiuofi,  2 
Smith  R.  274. 

{g)  R,  V.  Broderipf  supra* 

[h)  R,  y,  fTrotiesiiy^  1  B.  &  Adolph. 
648. 

(0  R.  y.  Robinson,  2  Smith  R.  274. 

{k)  50Geo.  3,  c.4l,s.21. 

(/)  See    all   the  cases  in  preceding 


notes,  and  ante,  1  vol.  796 
(m)  22.  ▼.  Todd,  1  Stra.  530. 
(n)  Per  Parker,  C.J.  in  R.  v.  Simpmn, 
10  Mod.  379  ;  R.  v.  Benn,  6  T.  R.  198  ; 
and  see  R,  v.  ^iUngion,  2  Stra.  678,  630  ; 
R,  y.  Fenables,  2  Lord  Raym.  1406  ;  R, 
y.  Constable,  7  Dowl.  &  R.  633  ;  3  Mag. 
Cas.  S.  C.  /L  T.  ColanUns,  8  Dowl.  & 
R.  344.  So  payment  of  a  poor  rate 
cannot  be  enforced  bnt  after  a  demand 
and  K  formal  smmnons  of  a  justice;  R,  r. 
Benn,  6  T.  R.  198. 
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may  have  been  the  practice  tmder  the  Customs  or  Excise  laws,  CHAP.  IV. 
a  justice  always  ought  himself,  to  sign  such  summons  after  he  cebdings/'&c! 
has  heard  the  charge,  and  not  suffer  bis  clerk  to  sign  the  same, 
or  to  issue  any  ready  prepared  summons,  (o)  The  summons 
should  fully  state  the  charge  as  in  the  information,  in  order  that 
the  defendant  may  know  what  he  has  to  answer,  and  may  pre- 
pare bis  defence  accordingly.  But  under  the  game  laws  it  was 
usual  not  to  set  out  the  negations  of  all  the  exceptions  fully,  as 
was  necessary  in  the  information,  but  merely  to  say  ^^  he  the 
^^  said  defendant  not  being  qualified  by  the  laws  of  this  realm 
^'  so  to  do."  (jp)  It  is,  however,  the  safest  course  to  copy  the 
whole  charge  as  in  the  information ;  and  where  a  particular  form 
of  summons  is  prescribed  by  the  statute,  it  must  be  observed,  {q) 
The  Bununons  maybe  directed  to  the  party  accused  himself;  or,  un- 
less otherwise  prescribed,  there  may  be  a  precept  to  the  constable, 
ordering  him  to  summon  the  party;  but  the  former  is  preferable. 
It  must  name  a  time  (r)  and  place  {s)  of  appearance,  and  usually, 
with  analogy  to  other  proceedings,  should  fix  a  certain  hour  of 
the  day,  and  not  between  several  named  hours,  as  between 
eleven  and  one;(^)  but  nevertheless  the  party  must,  if  the  jus- 
tice or  justices  be  not  ready  to  proceed  to  the  hearing  at  the 
appointed  hour,  wait  during  all  reasonable  hours  of  the  same 
day.  (ti)  If  the  summons  be  dated  of  a  day  prior  to  that  when 
the  information  was  laid,  and  the  party  do  not  appear,  any  sub- 
sequent proceedings  would  be  void,  (t;)  So  if  it  be  to  appear  on 
an  impossible  day,  as  on  Tuesday  the  IJth  April  when  the  l/th 
April  fell  on  a  Friday,  no  proceedings  could  be  had  thereon, 
unless  the  party  appear  and  defend,  {w)  or  perhaps  it  should 
appear  that  he  was  not  misled,  {x)  The  time  appointed  must 
always  allow  sufficient  opportunity  between  the  service  of  the 
summons  and  the  time  of  appearance,  to  enable  the  party  to  pre- 
pare his  defence  and  for  his  journey ;  and  the  justice  should  in 
this  respect  take  care  to  avoid  any  supposition  of  improper 
hurry,  or  he  may  incur  the  censure  of  the  Court  of  King's 


(o)  /Z.  T.  Stevenson,  2  East,  365  ;  and 
see  R,  y.  Constabie,  7  Dowl.  &  Ry.  663, 
as  to  the  ncoessity  for  regularity  and  ac- 
tual interference  of  the  justice  himself 
in  all  the  proceedings. 

{p)  R,  V.  JameSf  Caldecot,  458 ; 
Bum's  J.  tit.  Game. 

(y)  R,  V.  Croke,  Cowp.  30. 

(rj  R.  y.  Dyer,  1  Salk.  181  ;  R,  v. 
Picton,  2  East,  196. 

(«)  R.  V.  Shu^uim,  1  Stra.  46 ;  A  v. 
JoAnson,!  Stra.  261. 

(/)  The  practice  is  so ;  and  see  cases 


as  to  notice  of  inquiry,  Sayer  R.  181; 
Barnes,  39d,  302 ;'  2  Stra.  1 142;  3  Bos. 
&P.  1;  IChitty'sR.  11,615. 

(«)  1  Douglas  Rep.  198;  Tidd,  9th 
ed.ft79. 

(o)  R.  ▼.  Kent,  2  Lord  Raym.  1546  ; 
but  aided  probably  by  appearance  and 
defence,  in  R,  v.  Johngon,  1  Stra.  261. 

{w)  R.  ▼.  Dyer,  1  Salk.  181  ;  cited  in 
R,  r.  Hall,  6  Dowl.  &  Ry.  84  ;  R,  v. 
Stone,  1  East,  649. 

(x)  3  Bos.  &  Pul.  1 ;  1  Chitty's  R. 
10;  but  see  id«  6i5. 
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CHAP.  IV.    Bench,  if  not  be  Bubject  to  a  criminal  information.    The  precise 
cuDiNos  ^&c*  ^"^^  ^^^  generally  depend  on  distance,  and  the  other  circum- 

stances  of  each  particular  case.    With  analogy  to  other  branches 

of  the  law,  a  man  ought  not  to  be  required  omissis  omnibus  aliis 
negotiis  instantly  to  answer  a  charge  of  a  supposed  offence  ne- 
cessarily less  than  an  indictable  misdemeanor,  on  the  same  or 
even  the  next  day,  and  should  be  allowed  not  only  ample  time 
to  obtain  legal  advice  and  assistance,  but  also  to  collect  his  evi- 
dence; and  even  the  convenience  of  witnesses  should  be  consi- 
dered ;  and  therefore  in  general  several  days  should  intervene 
between  the  time  of  smnmons  and  hearing.  In  the  superior 
Courts,  in  general,  at  least  eight  days'  notice  of  inquiry  and  of 
trial  are  essential  for  the  preparation  of  the  defence ;  and  a  charge 
of  an  inferior  offence  may  require  full  as  much  time,  as  there 
has  not  upon  such  a  chaige  been  any  antecedent  notice  of  the 
proceeding,  as  in  actions ;  and  as  these  charges  are  firequently 
made  by  parties  under  sudden  excitement,  it  is  better  to  allow 
them  time  to  cool ;  and  no  inconvenience  can  result  from  delay,  for 
if  it  be  expected  that  the  alleged  offender  will  abscond,  he  may, 
in  many  cases,  be  apprehended  in  the  first  instance.  Where  the 
summons  was  to  appear  on  the  same  day,  the  Court  held  it 
extremely  unreasonable,  as  the  party's  attendance  might  be 
impossible,  or  he  might  not  be  able  to  collect  his  witnesses  on 
so  short  a  warning ;  but  the  Court  held  the  objection  aided  by 
the  defendant's  appearance  and  entering  into  his  defence  without 
praying  further  time,  {y)  It  is  a  general  rule  in  these  cases,  as 
well  as  in  proceedings  in  the  superior  Courts,  that  appearance 
cures  the  defect  and  uncertainty  either  as  to  time  or  place;  (2} 
and  the  safer  and  only  prudent  course,  is  for  a  defendant, 
when  served  too  late,  nevertheless  to  attend  before  the  justice, 
and  state  his  objection  to  the  time,  and  require  an  adjournment 
to  another  day,  and  which  the  justice  will  be  bound  to  make,  (a) 
But  should  he  not  appear,  the  justice  must  inquire  into  the  time 
and  circumstances  of  the  service  of  the  summons,  and  unless  it 
appear  to.  have  been  quite  sufficient,  should  of  his  own  accord 
adjourn  the  hearing  and  issue  a  fresh  summons,  reciting  the 
former.  If  a  justice  should  wilfully  proceed  to  convict  without 
a  previous  sufficient  summons,  or  without  enlarging  the  time 
when  required,  he  maybe  prosecuted  by  information  or  indictment 
for  the  misdemeanor.  (6)     The  form  of  the  summons  may  be  as 

[y)  R.r.Johiuony  iStra.  261;  A.  r.          (6)  A.  t.  FetuAks,  2   LordtrRajm. 

Staney  1  East,  464.  1407  ;  R.  v.  Simp$on,  1  Stnu  46 ;  and 

(«)  Id.  ibid.  see  obseiratioiiB  in  A.  ▼.  Sttme,  1  Cut, 

(a)  Ante,  175.  642,  on  R,  ▼.  Heber,  2  Barn.  101. 
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in  the  note ;  {c)  or  a  precept  may  be  isBiied  to  a  constable,  and     QHAP.  iV. 

who  is  thereupon  to  summon  the  party,  (d)  cKFDitc^»,Tc! 

It  will  be  obvious  that  the  summons  must  also  be  served  in  a  Thesemce  of 
reasonable  time,  before  that  appointed  for  the  hearing.  In  or-  Jwimoni. 
dinary  cases,  as  that  of  a  notice  to  quit,  it  suffices  that  it  may 
be  either  delivered  to  the  party  himself,  or  may  be  left  at  his 
residence ;  and  upon  proof  of  the  latter,  it  will  at  least  be  pre- 
sumed,  that  he  has  actually  received  it  and  in  due  time,  (e) 
But  as  a  party  upon  a  conviction  may  incur  a  penalty,  and  even 
imprisonment,  no  such  presumption  is  allowed ;  and  unless  the 
particular  statute  authorise  a  service  by  leaving  the  summons  at 
the  party's  residence,  it  must  be  proved  on  the  hearing,  that  he 
actually  received  the  summons  in  due  time  to  enable  him  to  at- 
tend. (/)  Some  of  the  acts,  we  have  seen,  expressly  authorize  the 


(c)  The  form  of  Bummoos  nnder  the 
9  Geo.  4,  c.  31 ;  7&.  8  Geo.  A,  c.  29, 
and  c.  30 ;  and  1  &  2  W.  4,  c.  32 ;  and 
in  general,  may  be  as  follows.  It  wiU 
be  obseired,  that  those  acts  require  the 
oo/A  of  a  credible  witness  before  a  sum- 
mons can  be  issued,  though  tiie  eon^iahu 
need  not  be  on  oath. 

ToC.  D.,  of . 

Hertfordshire!     Whereas     comphunt 
to  wit  •        f  i^d  information  in  wnt- 
J  ing  hath  been  made  be- 
fore me  £,  K,  Esquire,  one  of  His  Ma- 
jesty's justices  of  the  peace  for  the  said 

county  of  Hertford,  by  -V.  B.,  of , 

that  you,  &c.  [here  Hate  tk»ofence  charged 
OM  in  the  it^ormaticn]  contrary  to  the 
Btatate  in  that  case  made  and  provided  : 
And  whereas  you  have  also  been  charged, 
on  the  oath  of  a  crtdible  witnen  before 
me  as  such  Justice,  with  the  said  offence ; 
theM  are  therefore  to  require  you  per- 
sonally to  appear  before  me  for  before 
two  of  his  Majesty's  Justices  of  the 
peaee  in  and  for  the  said  county]  at  the 
house  called  ^— .  in  — -.-,  in  the  said 


coQii^,  on 


the 


next,  at  the  hour  of 


day  of 

in  the 


noon,  to  answer  to  the  said  complaint 
and  biformalion,  and  to  be  further  dodt 
with  according  to  law  (*).  Herein  fail 
yon  not  at  ^r  perU.  Given  under 
my  hand  and  seal  (f)  this  — *-  day  of 

,  A.D.1834. 

B.  F.        (L.  S.) 
(<0  See   form  of  Precept,  Paley  on 


*  Tlieibnn  in  Paley 's  Convictions  here 
adds,  **  and  the  said  ^.  B.  the  informer 
*'  is  also  ordered  to  be  then  and  there 
*'  present  to  make  good  the  said  com- 
**  plaint  and  infurmation  ;*'  but  those 

VOL.  II. 


Convictions,  505. 

(«)  ^n/e,  1  Vol.  483  ;  and  Doe  dem. 
NevUk  y.Ihmhar,  I  Mood.  &  Mai.  10. 

(/)  Per  Parke,  C.  J.  10  Mod.  345  ; 
A.  V.  Chandler,  14  East,  268;  R.  v.  Co- 
lamhu^  8  Dowl.  &  R.  344  ;  and  R,  v. 
Haily  6  Dowl.  &  R.  84 ;  id.  Mag.  Cat. 
3  Vol.  19. 

In  Rer  v.  Halt,  it  was  held  that 
the  record  of  a  conviction  hf  defauU 
upon  the  now  repealed  Game  Act, 
5  Anne,  chap.  14,  most  shew  that 
the  defendant  has  been  peramaUy  sum- 
moned to  appear  to  the  inforuiation ; 
and  Abbott,  C.  J.,  said,  *<  without  giving 
any  opinion,  that  a  pertonal  sendee  in 
all  cases  is  absolutely  necessary,  it  is 
sufficient  to  say,  that  in  this  case,  no 
sufficient  substantial  personal  service 
appears  to  have  taken  place,  and  there- 
fore the  conviction  must  be  quashed. 
Bayley,  J.  It  is  coibistent  with  every 
analogy,  that  a  party  shall  not  be  con- 
doled, without  personal  service  of  the 
process  which  is  to  affect  his  liberty. 
It  is  laid'  down  in  Bum,  Bosoowen, 
Nares,  and  other  text  books,  see  Bum, 
J.,  tit.  Conviction;  Boecw.  60  ;  Paley, 
on  Convictions,  by  Dowling,  26 ;  that 
personal  service  of  the  summons  is  ne- 
cessary, unless  where  it  is  expressly  dis- 
pensed with  by  statute.  Of  that  opinion 
was  Lord  C.  /.  Parker ;  Rex  v.  Simpton, 
10  Mod.  345.  In  that  case,  there  was 
in  fact  a  personal  service ;  but  the  main 
point  decided  was,  that  a  defendant  who 


Form  of  sum- 
mons to  the 
defendant,  oa 
a  complaint 
information, 
and  after  oath. 


words  are  unnecessary. 

(t)  The  sealing,  although  usual,  is 
not  essential  in  a  smmnoiu,  though  other- 
wise in  a  warrant. 
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CHAP.  IV.    Mummons  to  be  left  at  the  dwelling-bouse,  and  others  the  scr- 
SUMMARY  PRO-  ^^  ^^  ^^^^y  {^j^.j^^  there,  provided  the  purport  of  the  summons 

* be  explained  to  thera.  (g)     But  in  the  former  case,  it  must 

appear  that  the  service  was  on  the  wife,  or  an  immediate 
servant  of  the  party  charged.  (A)  And  even  in  these  cases,  if 
the  party  do  not  appear,  and  it  be  doubtful,  whether  he  actusdly 
received  the  summons  in  time,  the  magistrate  onght  to  adjourn 
the  hearing,  and  cause  a  fresh  summons  to  be  served. 


Of  the  warrant 
to  apprehend 
oJfendcr. 


By  the  common  law,  no  party  could  be  arrested  or  impri- 
soned for  an  offence,  not  indictable  before  he  has  beeti  indictied 
or  convicted ;  but  it  being  found  that  transient  olibnders  (to  use 
the  language  of  the  mddem  highmiy  and  turnpike  acts,)  for 
want  of  a  power  to  apprehend  dtem,  eluded  justice ;  modem 
acts,  we  have  seen,  have  introduced  in  numerous  instances, 
powers  to  apprehend,  even  witliout  warrant ;  (t)  and  we  have 
seen  that  the  recent  acts,  9  Geo.  4,  c.  31,  s.  33.;  7  &  B  Geo.  4, 
c.  29,  s.  65,  and  c.  30,  s.  30,  contain  express  powers  for  a 
justice  in  certain  cases  if  he  shall  so  think  fit^  after  oath  of  the 
offence,  to  issue  his  warrant  to  apprehend  for  petty  offences  in 
the  first  instance,  and  even  without  any  previous  summons,  {k) 
In  the  exercise  of  this  discretionary  power,  no  justice  should 
cause  a  party  to  be  imprisoned,  unless  he  be  satisfied  by  the 
oath  of  a  credible  witness,  that  the  offender  is  about  to  ab- 
scond, (/)  but  should  issue  a  summons  in  the  first  instance,  (m) 
At  all  events,  before  any  warrant  or  imprisonment,  there  must 
have  been  a  formal  charge  of  an  offence  Tilthin  the  particular 
act,  or  the  magistrate  will  be  subject  to  an  action,  even  for  a 


did  not  choose  to  nppenr  after  being 
duly  Huinmoned,  might  be  convicted  in 
his  absence.  If  the  defendant  appears 
and  luakes  a  defence,  it  must  be  taken 
that  he  was  dnlv  summoned ;  but  if  the 
conviction  was  by  default,  it  roust  be 
clearly  sliown  on  the  fuce  of  the  record, 
that  he  had  been  prrmmaVy  tervrdy  and 
had  an  opportunity  of  being  heard. 
Here  it  could  not  be  stated  that  the 
defendant  was  personally  served,  be- 
cause what  is  recited  is  repugnant  to  the 
fact.  In  Beg,  V.  Dyer^  1  Salk.  181,  it 
was  stated  that  the  defeodaot  was  sum- 
moned to  appear  on  Tu£»day,  the  17th 
of  April,  &c.  In  fact  the  17th  of  April 
fell  on  a  Friday^  and  it  being  objected 
that  the  time  of  the  summons  bdng 
impossible,  it  was  the  same  as  if  there 
had  been  no  summons,  the  Court  quash- 
ed the  conviction  on  this  ground,  saying 
**  there  could  be  no  such  day,  and  there- 


fore he  could  not  appear  therenpon; 
and,  when  one  day  ia  set  forth,  his 
Mppearancti-  on  another  CAnnoC  be  ia-* 
tended*"  This  is  an  authority  in  piia- 
ciple  governing  •  the  present  'ease.  I 
think  this  eonvictien  most  be  quariMd, 
for  not  sbuwing  that  the  defendiflBt  waa 
peraonally  summoned.  Rex  r.  HaU^ 
6  Oowl.  St  Ky.  M. 

(^)  ^n/A  13»,  1^7, 141,  143. 

(A)  H.  V.  VtemeMy  4  B.  &  Aid.  218. 

(J)  Ante^  1  Vol  617  to  633. 

{k)  And  see  Anur  v.  AfaCAiicN,  2  Bing. 
67  ;  7  J.  B.  Moere,  S.  C. 

(/)  See  obserrattons  of  Lord  Tenter- 
deu,  in  H,  ▼.  Bmue^  1  Mood.  &  M.  160; 
5  Car.  k  P.  206,  S.  C. ;  and  of  Tindal, 
C.J.  as  to  transient  offienders,  in  Hmtway 
r.  Bmithft,  a  Mood.  &  M.  15 ;  and  4 
Car.  dt  Pa.  330. 

(ta)  A.  V.  Mariyr,  13  East,  55. 


AEFORB   JirSTICRS  OF  THB    PEACE,   &Ci  179 

slight  and  temporary  imprisonment ;  (n)   and  even  in  cases    CHAP.  IV« 
where  imprisonment  before  conviction  would  be  legal,  care  cEEtHNos  "^i^" 

must  be  observed  expeditiously  to  bring  the  party  before  the ' *' 

justice,  (o)  and  that  the  justice  himself  proceed  speedily  to  a 
final  hearing,  and  that  he  do  not  detain  the  party  an  imreason^ 
able  time  under  colour  of  re*ezamiiiation.  (p)  The  fornl  of  a 
warrant  to  apprehend  in  the  first  instance,  may  be  as  in  the 
note  (9) »  It  will  be  observed^  that  the  recent  statutes  require 
an  oath  before  any  summons  or  warrant  should  be  issued ;  and 
at  common  law  in  general,  before  a  man  can  legally  be  deprived 
of  his  Uberty^  it  is  a  rule  that  there  must  have  been  oaih  of  his 
having  conmiitted  an  oflPence,  and  otherwise  oiily  a  summons 
should  issue,  (r) 

Besides  the  recent  acts  we  have  more  particularly  considered, 
there  were  others  which  contain  similar  powers  of  apprehen- 
sion in  certain  cases ;  {e)  and  when  the  statute  requires  the 
justice  to  cause  the  tvffender  to  be  brought  before  kim,  it  has 
been  considered  that  this  implies  an  authority  to  use  compulsory 
process,  (t)  But  unless  an  express  power  be  given  to  apprehend 
before  cbnvicticm,  a  justice  cannot  issue  his  warrant  to  imprison 
in  default  of  appearance  to  his  summons,  and  can  only  proceed 
es  parte  to  a  hearing  of  the  informer's  evidence,  and  dismiss 
the  information^  or  acquit,  according  to  the  weight  of  evi- 
dence, (u) 

It  is  a  general  maxim,  that  every  Englishman's  house  is  his  Of  a  settch 
castle,  and  that  no  outer  door  can  be  broken  for  the  purpose  of  '^*"*"*' 

fcl  I  I      ^ii  I    ■    ■    ■■■  ''  ■  '  '  mill.  ,    M  ,      m       i Mil 

(»)  /L  V.  BinUeandoikert,  1  Mood.  &  absent  himself  from  and  out  of  Uie  said 

M.  160 ;  Bridgeti  v.  Coyney,  1  Man.  &  connty,  in  order  to  avoid  conviction 

Ry.  Mag.  Cases,  1  ;  1  Man.  &  Ry.  Rep.  and  punishment  for  his  said  offence^ 

211,  S.C.$  MwganY,  HughiSf  2T.  R.  unless  he  be  forthwith   apprehended. 

22&.  These  are  therefore  in  pur&uance  and 

{o^  Wright  ▼.  Omrt,  4  Bar.  8l  Cres.  hf  virtue  of  the  statute  in  tibat  case 


596 1  6  D0W4  &  Ry.  623,  S.  C  ;  Vunt  made  and  provided,  to  command  you  in 

V.  Ogtper^  10  Bar.  &  Cres.  28.  His  Mijesty's  name  forthwith  to  appre^ 

{p)  Id.  ibid.  bend  and   bring  before  me,  or  some  Form  6i  #ar- 

Ca^  HfirtlbrdAhiifL  J    '^^  *^*  Consta*  other  of  His  Majesty's  Justices-  of  the  tant  to  appi^*' 

\q)  nerooras  ue.  J^jig^f .^  ,^^<|  p^^g  i^  ^^^^  fo|.  ^^  ^^  county,  the  hend,  to  answer 

all  othe^  peace  officers  of  Che  said  4i6ttn1fy«  body  of  the  said  C  D,  to  answer  unto  a  summary 

Forasmuch  as  C.  D.  of  -"^— ,  in  the  the  said  charge,  and  lo  be  further  dealt  complaint  or 

county  aforesaid,   labourer,  hath  this  with    according  to  law.     Herein   fail  information* 

day  been  chmrged  before  me  0,  H,  Esq.  you  not.    Given  under  my  hand  and 

one  of  H'ls  Majesty's  Justices  of  the  seal,  the day  of ,  a.  d.  1834. 

Peace,  of  and  for  thd  said  county,  on  {?.  H.  (l.  s.) 

the  oath  of  a  credible  witness,  that  he  the  (r)  2  Barnard,  34,  77 ,  101 ;  Marggn 

said  C.  D,  on,  &c.,  at,  &c.,  in  the  said  v.  Hughes,  2  T.  R.  225. 

county y  cHd,  &c.,   [here  Hate  the  ofinee  {»)  42  Geo.  3,  c.  1 19,  s.  4  ;  47  Geo. 

Off  9tatta  iM  tkt  oath  mr  dtpMitienj  tmte,  3,  sess.  2,  c*  78,  9*  146 ;  50  Geo.  3,  c. 

165,  171,  2,  3.]  contrary  to  the  statute  41,  s.  25. 

in  such  rase  made  and  provided  j  and  it  {f)  )  Paley  Conv.  24,  on  19  Geo.  2, 

is  further  sworn  before  me  by  a  credible  c.  21,  s.  4. 

witness,  that  he  verily  believes  thttt  the  («)'  R.  v.  Stn^tton,  10  Mod.  341,  378 ) 

said  C.  />.  will  abscond  or  unlawfoUy  1  Stra.  44  ;  DittmCt  case,  2  Salk.  490. 

n2 
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CHAP.  IV.     apprehending  him,  except  in  cases  of  treason,  felony,  or  oreach 
cebdimjV&c*  °^  *^^  peace,  or  contempt  of  the  House  of  Lords  or  Commons; 

'       and  though  if  an  outer  door  be  open,  a  person  may  if  he  be 

certain  that  his  goods  are  therein,  and  illegally  placed  there  by 
the  occupier,  lawfully  enter  to  take  the  same  away,  yet  he  does  so 
at  his  peril,  and  is  subject  to  an  action  of  trespass  if  it  should 
turn  out  that  his  goods  were  not  there ;  {u)  and  until  the  recent 
enactment,  a  search  warrant  could  only  be  obtained  upon  an  oath 
that  a  felony  indictable,  or  misdemeanor,  had  been  committed, 
and  shewing  reasonable  suspicion  that  the  stolen  goods  were 
concealed  in  a  particular  house ;  {v)  and  if  such  a  warrant  were 
maliciously  obtained  without  reasonable  cause,  the  party  ob- 
taining and  acting  under  it,  is  subject  to  an  action  on  the 
case ;  (w)  and  if  the  warrant  were  illegal  in  form,  the  magis- 
trate is  liable  also  to  an  actioil  of  trespass,  (jt)  But  now  we 
have  seen,  that  the  7  & 8  Geo.  4,  c.  29,  s.  68,  enacts,  "That  if 
"  any  credible  witness  shall  prove  upon  oath  before  a  Justice  of 
"  the  Peace,  a  reasonable  cause  to  suspect  that  any  person  has 
"  in  his  possession,  or  on  his  premises,  any  property  whatever^ 
on  or  with  respect  to  any  such  offence  (i.  e.  any  illegal  steal- 
ing of  personalty  or  part  of  the  realty,  not  constituting 
felony,  or  indictable  misdemeanor,  but  punishable  summarily) 
"  shall  have  been  committed,  the  justice  may  grant  a  warrant 
"  to  search  for  such  property,  as  in  the  case  of  stolen  goods.'' 
The  course  of  proceedings  in  the  case  of  a  search  warrant, 
where   goods  have    been  feloniously  stolen,   will   in    general 

apply,  (y) 

To  obtain  a  search  warrant  imder  this  act,  there  must,  by  the 
terms  of  the  act,  be  an  oath  of  a  reasonable  cause  to  suspect 
that  a  named  person  has  in  his  possession  or  on  his  premises 
at,  &c.,  according  to  the  facts,  certain  named  property  stolen. 
The  oath  need  not  swear  absolutely  to  any  stealing,  but  only  to 
suspicion,  and  stating  the  circumstances,  {z)  The  warrant  may 
be  framed  in  substance  from  the  forms  in  Bum's  Justice,  {a) 
and  should  in  terms  in  general  only  authorize  a  search  in  the 
day  time,  {b)  though  there  may  be  exceptions,  (c)  The  entry 
into  a  dwelling-house  of  another,  upon  the  imputation  of  his 
having  there  concealed  stolen  property,  is  so  strong  a  measure. 


(u)  Ante,  1  Vol.  641  to  646.  (y)  Burn  J.  tit  Search  Wamat. 

[v)  Burn's  Justice,  title  Search  War-  {•)  Eltee  ▼.  Smith,  2  Chit.  R.  .104. 

rant ;  Eltee  ▼.  Smith,  2  Chit.  R.  304  ;  {a)  Bum's  Justice,  tit  Search  War- 

Hentworth  v.  Fawket,  4  B.  &  Adolph.  lant. 
449.  (6)  2  Hale,  150. 

iw)  EUeev,  Smith,  2  Chiitj'BR,30A,  (r)  Barlow's    Justice,    title    Search 

(*)  Id.  ibid.  Warrant. 
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and  so  injurious  to  character,  that  upon  charges  in  these  cases     CHAP.'lY.^ 
of  small  offences^  a  very  strong  case  of  gidlt  should  be  esta-  oeedinos  Ac^ 

blished  before  a  justice   should  issue  a  warrant  of  this   de- ' — 

scription. 

Before  the  hearing,  the  informer  and  the   defendant  must  Of  securing 
respectively  consider  the  means  of  obtaining  the  appearance  of  aUcndMccof 
witnesses  and  the  production  of  documents.     But  it  is  ques-  witnesfw. 
tionable  whether  Justices  of  the  Peace  out  of  session^j  have  in 
the  absence  of  express  authority  given  by  the  particular  act, 
any  power  of  summoning  witnesses  before  them  for  or  against 
a  summary  proceeding;   at  least  they  have  no  power  of  en- 
forcing  attendance,  {d)     But  such  a  power  -has  been  given, 
though  only  in  partictdar  cases j  by  modem  acts ;  and  sometimes 
penalties  (as  in  the  game  act,  1  &  2  W.  4,  c.  32,  s.  40,)  of  even  5/. 
have  been  imposed  upon  witnesses  in  case  of  non-attendance,  (e) 
But  no  such  power  is  given  by  9  Geo.  4,  c.  31,  or  7  &  8  Geo.  4, 
c.  29,  or  c.  30.    The  want  of  such  a  power  ren^Jers  the  juris- 
diction very  imperfect ;  for  a  complainant,  for  want  of  it,  may 
be  unable  to  proceed,  and  a  defendant  may  be  unjustly  con- 
victed, because  he  may  not  have  been  able  to  enforce  the  at- 
tendance of  a  material  witness,  and  who  may  have  been  kept 
back  by  the  complainant.     It  would  be  unaccountable  that  the 
legislature  should  omit  giving  the  power  in  the  three  principal 
and  general  acts,  so  very  extensive  in  the  enactments,  and  yet 
anxiously  give  it,  and  impose  a  penalty,  in  the  statute  1  &  2 
W.  4,  c.  32,  s.  40,  were  it  not  that  the  latter  act  relates  to 
gamcj  a  property,  which  in  the  estimation  of  some  persons,  is 
superior  to  all  others  in  ideal  value.    To  supply  this  manifest 
defect  in  other  cases,  a  magistrate  would  be  justified  in  dis- 
missing the  complaint,  in  case  a  material  witness  should  neglect 
to  attend. 

In  the  case  of  an  examination  upon  oath  of  the  owner  of 
demolished  buildings,  or  his  servant,  in  order  to  found  proceed- 
ings against  the  himdred,  it  has  been  held  to  be  no  objection 
that  the  examination  was  brought  ready  prepared  to  the  ma- 
gistrate, if  he  do  not  require  any  further  communication.  (/) 
But  in  general,  the  statement  of  any  material  evidence  should 
not  be  drawn  up  until  the  parties  are  before  the  justice.  We 
shall  consider  the  application  of  this  rule  hereafter,  when  ex- 


(iQ  Paley  Conv,  33 ;  Burn  J.tit.Gyi-  (/)  Lwe  v.  Birostowe,    3    Bar.    & 

dence  ;  2  Vol.  8'J.  Adolph.  550  ;  ante,  1  Vol.  580»  1. 

(e)  And  bee  7  Geo.  i,  c.  33,  s.  20. 
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CHAP.  IV.    aminiiu?  Ae  conduct  to  be  obseired  when  preparinir  for  the 

SOMMART  PRO''       .   i      /^  .  r     r  G 

cBEDiNGs,  &c.  tnal  of  an  action. 

The  proper  course^  as  well  for  the  complainant  as  the  de- 
fendant,  is ^  as  soon  as  practicable  after  the  service  of  the  sum- 
mons, to  apply  to  the  justice  w^o  issued  the  summons,  for  his 
siunmons  to  each  material  witness;  and  as  the  issuing  the 
same  would  be  in  furtherance  of  an  authorized  proceeding,  and 
at  least  an  innocent  act,  even  when  not  expressly  authorized, 
a  justice  should,  when  essential  to  justice,  grant  it  valeat 
quantum  ;  and  when  an  express  power  has  been  given  to  sum« 
mon  witnesses,  as  in  the  Game  Act,  1  &  2  W.  4,  c.  32,  s.  40, 
one  or  two  justices  are  to  sign  the  summons,  and  in  case  of 
neglect  to  attend  at  the  time  and  (dace  appointed,  and  no  suffi- 
cient excuse  being  proved,  or  if  he  should  refuse  to  answer,  he 
forfeits  not  exceeding  5/.,  recoverable  also  by  summary  proceed* 
Ings.  The  form  of  stmimons  may  be  as  subscribed,  {g)  The 
competence  of  witnesses,  and  their  evidence,  will  be  presently 
considered. 


The  hevingy 
aiid  proceed- 


ticet,  &c. 


At  the  appointed  hour,  the  complainant  or  informer,  with  his 

io "^ ?!^reone  ^*t^^**®® *  *"^d  thc  party  charged,  wi A  his  evidence,  are  to  at- 
or  two  jus-  tend  before  the  justice  or  justices,  and  wait,  as  we  have  seen,  a 
reasonable  time  until  he  be  ready,  {h)  But  a  magistrate  who  is 
not  as  punctual  as  his  other  offUial  duties  will  admit,  is  unfit 
for  his  station.  The  hearing  and  proceedings  before  the  draw- 
ing up  the  formal  conviction,  may  be  considered  with  reference 
to  the  following  several  points,  viz.,  the  jurisdiction  of  the 
justices,  and  their  number  and  character ;  the  non-appearance 
of  the  defendant,  and  proof  of  the  smnmons ;  the  adjournment 
by  the  justices ;  the  right  to  appear  and  be  assisted  by  counsel, 
littomey,  or  friend ;  the  reading  of  the  information ;  the  objec- 
tions to  the  information;  the  mode  of  conducting  the  hearing; 


Fonn  of  sum- 
mons to  A 
▼Itness, 


{g\  County  of  >  Whereas  informs- 
Uertford.  >  tion  hath  been  made 
by  ^.  ^.,  of  — ,  before  me  (?.  if.. 
Esquire,  one  of  His  Majesty's  justices 
of  the  peace  for  |he  said  county,  that 
C.  />.,  on,  &c.  at,  &c,  did,  &c.  [A«r«  Mi 
out  the  complaint  and  information  verba- 
tim] contrary  to  the  statute  in  that  case 
made  and  provided,  and  the  said  C,  D, 
bath  also  been  charged  with  the  said 
offence  by  and  upon  the  oath  of  a  cre- 
dible witness  :  And  whereas,  I  am  fur- 
ther informed  that  yun  L,  A/.,  of , 

in  the  said  county,  yeoman,  are  a  ma- 
terial witness  to  be  examined  according 
to  law,  concerning  the  said  supposed  of* 


fence:  These  are  therefore  to  require 
you  the  said  L,  M,  personally  to  be  and 
appear  before  me  [or  before  two  of  Hit 
Majesty's  justices  of  the  peace  for  the 

said  county],  at  the  house  of ,  at 

,  in  the  said  county,  on  — — ,  the 

— ^  day  of next,  at  the  hour  of 

— ,  in  the  — —  noon  of  the 


day,  to  testify  your  knowledge  of  and 
concerning  the  matters  alleged  in  and 
relating  to  the  said  complaint  and  infor* 
mation.  Herein  fail  you  not  Given  under 

my  hand  and  seal,  Uie day  of , 

A.  D.  IS34. 

(?•  /f*    (Ij*  S.) 
(h)  Ante,  175. 
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the  taking  down  of  the  evidence;  the  competency  of  witnesses    CHap.  tv: 
and  admissibility  of  evidence ;  the  evidence  on  the  part  of  the  egSIicIX" 
complainant  in  particular ;  and  then  the  defence  and  evidence 
of  the  defendant ;  and  the  justices'  right  to  adjourn  their  final 
determination. 

The  Jurisdiction  of  one  or  more  justicesy  has  already  been  Jariadictioii 
considered j  in  enquiring  before  whom  an  information  may  be  fiJJrtiaasr**'  ^^ 
laid ;  and  we  have  seen  that  a  general  jurisdiction  has  been 
given  to  one  justice  to  receive  the  information,  take  the  oath 
of  an  offence  having  been  committed,  issue  the  summons  and 
warrant  to  apprehend  or  to  search,  although  the  ultimate  heart- 
ing of  the  -charge  must  be  before  two  justices,  (t)  Cases  c^ 
common  assault  and  Itatteryy  must  by  the  9  Creo.  4,  c.  31,  be 
determined  by  two  justices;  in  cases  of  petty  stealings^  not 
constituting  indictable  larceny  at  common  law,  and  also  of 
wilful  or  malicious  injuries  to  property  not  indictable,  the 
7  &  8  Geo.  4,  c.  2$),  and  c.  90,  give  jurisdiction  to  one  justice 
to  hear  and  determine,  excepting  in  some  cases  of  prosecution 
for  second  or  subsequent  offences,  when  as  the  penalty  or  punish- 
ment is  more  considerable,  frequently  the  adjudication  of  two 
justices  is  required  by  the  express  terms  of  those  acts.  (Jk) 
Tliese  are  only  a  few  instances ;  in  each  case  that  may  occur, 
the  particular  statute  must  be  consulted. 

But  even  in  cases  where  jurisdiction  is  given  to  one  justice  to 
convict,  it  would  be  an  imwise  exercise  of  power  to  act  separately, 
unless  upon  the  very  clearest  and  most  indisputable  charge; 
and  it  is  most  judicious,  especially  in  the  country,  in  order  to 
avoid  local  prejudice  ,  always  to  obtain  the  hearing  and  con- 
viction by  two  justices  acting  together.  Derogatory  instances 
of  irregularity,  if  not  of  gross  injustice,  so  detrimental  to  the 
respect  really  due  in  general  to  magistrates,  would  probably  be 
thus  avoided.  Two  justices  acting  together  would  rarely  ven- 
ture to  be  guilty  of  those  excesses  and  abuses  of  power,  which 
in  modem  time  are  sometimes  exhibited  by  one  magistrate 
when  aetlng  singly.  We  are  here,  however,  to  confine  our  at- 
tention to  the  taw. 

We  have  seen  that  the  hearing  must  be  before  the  proper 
justices,  as  directed  by  the  statute  on  which  the  proceeding  is 
founded ;  and  where  an  act  directs,  that  a  party  charged  shall 


{C\  jfnie,  154.  [i)  Anikc,  153  to  155,  and  175. 
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CHAJi.  ly.    be  taken  before  justices  residing  next  to  the  place  where  the 
GJBEDiNcui  *"  Ac.  party  shall  be  taken  or  arrested,  the  conviction  must  show  that 
they  so  resided,  or  otherwise  specify  the  particular  circum- 
stance under  which  the  convicting  justice  had  jurisdiction.  (/) 

Of  thenoD-  If  at  the  appointed  time  and  place  the  defendant  do  not 

th^d**f  "^t.  *PP^*"^>  ^^^  ^^®  justice  or  justices  should  upon  oath  examine 
and  proof  of  the  constable  or  person  to  whom  the  summons  was  delivered 
of*tte  simT^^  to  be  served,  respecting  the  time,  place,  and  circumstances  of 
rnoni.  the  service,  and  before  any  proceeding  ex  parte,  should  be  well 

satisfied  that  there  has  been  a  regular  service,  according  to  the 
requisites  of  the  particular  statute,  or  an  actual  personal  service 
upon  the  defendant  himself,  a  reasonable  time  before  the  ap- 
pointed hour ;  and  if  there  should  be  any  doubt  in  this  respect, 
or  any  apprehension  that  mistake  or  accident  has  occasioned 
the  non-attendance,  then  the  prudent  course  will  be  to  adjourn, 
and  appoint  another  day  for  the  hearing,  and  to  issue  a  fresh 
sunmions  accordingly,  apprising  the  complainant  and  his  wit- 
nesses of  the  adjournment. 

But  if  the  magistrate  be  satisfied  that  there  was  a  sufficient 
service,  and  that  the  defendant  wilfully  neglects  to  appear,  he 
may  then  proceed  ex  parte,  taking  care  to  observe  with  even 
greater  care,  all  regularity  in  the  proceedings,  as  presently  sug- 
gested, especially  as  regards  the  taking  down  of  the  evidence; 
and  it  will  be  as  well  to  caution  the  informer,  that  if  his  infor- 
mation should  turn  out  defective,  then  as  the  defendant  has 
not  appeared,  the  defect  will  not  be  aided  by  the  3  Geo.  4,  c.  23, 
and  the  whole  proceeding  be  futile.  At  all  events,  the  justice 
must  observe  the  same  course  of  proceeding  as  if  the  defendant 
had  appeared,  (m) 

Of  confessioDB.  If  the  defendant  appear  and  confess  the  charge  without  qua- 
lification, he  thereby  dispenses  with  the  necessity  for  the  com- 
plainant adducing  any  evidence ;  and  this  is  considered  as  equi- 
valent to  the  strongest  proof,  and  suffices  even  in  cases  where  a 
particular  statute  may  have  required  '^  the  oath  of  one  or  two 
credible  witnesses  ;'^  and  it  has  been  even  held,  that  proof  of  a 
confession  made  to  another  person,  and  not  before  the  justice, 
suffices ;  but  the  better  opinion  is,  that  the  confession  must  be 
made  in  open  Court,  and  before  the  convicting  magistrate,  (n) 


(0  Ex  parUKaJe,  10  Bar.  &  C.  101 ;      489 ;  10  Mod.  381  ;  Paley  Coiit.  36. 
2  Dowl.  &  R.  212 ;  ante,  152  to  155.  (nj  Sembk,  2  East's  R.  131  \  Foster's 

[m)  H,  T.  Warnford,  5  Dowl.  &  Ry.      Crown  L.  240. 
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A  oonfeBsion,  however,  will  not   (unless   perhaps  under  the    CHAP.lV. 
3  Geo.  4,  c.  23)  aid  a  substantial  defect  in  the  information,  (o)  cbrdings,  &c! 

Of  AdfonmmenU. — If  the  party  charged  appear  in  person,  or  A^ournmentB. 
by  attorney  or  friend,  and  state  adequate  excuse  for  not  being 
then  ready  to  proceed  to  investigate  the  chai^,  the  justice  must 
exercise  a  liberal  discretion,  and  not  prejudicially  press  unme- 
diate  proceedings,  and  he  should  adjourn  the  hearing,  (f>)  taking 
care  first  to  ascertain  whether  the  particular  statute  requires  a 
conviction  within  a  limited  time  nearly  elapsed,  {q) 

Reading  the  Information  to  the  Defendant. — ^The  defendant  Reading  the 
has  a  right  in  the  first  instance  to  have  the  complaint  deUbe-  IS^^feSdLt? 
rately  read  to  him,  when  the  statute  required  it  to  be,  or  it  apd  his  oiqec- 
really  has  been  in  writing  ;  and  if  not,  then  at  least  the  sub-  ^^  ^"^ 
stance  of  the  charge  must  be  stated,  (r) 

If  the  information  upon  which  the  summons  was  founded  was 
defective,  the  party  charged  with  the  oifence  may,  upon  the 
kearingy  in  the  first  instance,  object  to  its  validity ;  and  if  the 
objection  be  well  founded,  the  magistrate  should  immediately 
dismiss  the  information ;  and  if  not,  he  would  proceed  at  his 
peril :  and  if  a  justice  should  in  his  conviction,  without  the  de- 
fendant's e2cpress  concurrence,  recite  a  supposed  valid  informa- 
tion differing  from  that  which  had  really  been  exhibited,  and 
upon  which  the  party  had  been  summoned,  the  Court  of  King's 
Bench  would  compel  him  to  return  the  real  information^  upon 
a  proper  notice  of  motion,  mandamus  and  certiorari,  and  the 
magistrate  would  be  at  least  censured ;(«)  and  certainly  any 
conviction  for  an  offence  not  charged  in  the  information  would 
be  invalid,  (t) 

The  defendant  has  a  right  to  insist  that  the  hearing  shall  be 
entirely  confined  to  the  terms  of  the  charge  stated  in  the  ori- 
ginal information  or  summons ;  and  if  the  latter  be  defective, 
he  has  a  right  to  insist  on  a  fresh  summons,  stating  the  real  and 
also  a  sufficient  charge.  («)  Upon  a  valid  objection,  the  informer 
might  abandon  the  charge  and  prefer  one  more  final ;  and  there- 
fore when  the  objection  is  of  substance  and  would  not  be  sdded 
by  a  conviction  under  the  3  Geo.  4,  c.  23,  then  the  prudent 


f 


o)  B.T.  Settle,  1  Bnrr.  SOS.  («)  Semble,  R.  ▼.  Peace,  9  East,  358. 

»  JL  ▼.  Stone,  1  East,  469.  (0  Bogert  ▼.  Jones,  3  B.  &  Cres.  409; 

(q)  R,  ▼.  FoUey,  3  East,  467  ;  21.  v.  5  DowL  &  Ry.  268;    R,  v.  Si^fer,  3  B. 

BeUamy,  i  B.  &  Ores.  500 ;  R.  v.  Bar-  &  Cras.  857  ;  5  Dowl.  &  R.  669. ' 

rati,  i  Salic.  363.  («)  Id.  ibid. 

(r)  2T.R.  2^. 
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CHAP.  IV.    courge  may  be  for  the  defendant  not  to  disclose  his  objecUon 
cbedingV&c!  ^^^  ^^  ^  ^^  ^^^  ^  commence  a  fresh  proceeding. 


Right  to  ap.  Attendance  of  Cotmeel,  Attorney ^  or  Friend. — Upon  prelimi-- 
sei  or  attorney,  n^ry  examinations  upon  charges  of  indictable  feloniee  or  msde-- 
and  hafe  their  fneanoTs,  it  might  impede  the  course  of  justice  to  allow  counsel 
ante.  or  an  attorpey  to  attend  and  make  objections ;  and  therefinre 

though  their  assistance  is  sometimes    allowed,  it  is  not  of 
^ght;   and  though  formerly  doubted,  it  is  now  settled,  that 
the  defendant  has  in  all  cases  of  summary  proceedings  which 
are  to  be  heard  and  decided  by  one  or  more  justices,  a  perfect 
legal  right  to  have  the  attendance  and  private  assistance  of 
counsel  or  an  attorney,  (t;)     In  a  subsequent  case,  the  Court  of 
King's  Bench  limited  the  right  (without  permmton  of  the  jus- 
tice) to  mere  attendance  and  private  assistance  or  advice,  and 
taking  notes;  but  held  that  neither  the  informer  nor  the  defen- 
dant has  a  right  to  have  the  assistance  of  counsel  or  an  attorney 
to  hUerfere  as  an  advocate  for  either  party j  either  in  examining 
or  cross-examining  witnesses^  or  in  arguing  technical  or  other 
objectionSy  at  the  nsk  of  embarrassing  the  justices,  though  each 
or  a  Mend  may  take  notes,  {w)    Whether  this  restriction,  so 


(r)  Daubeny  r.  Cooper y  10  Bar.  & 
Cres.  ^7,  a.  d.  182»,  K.B.  In  Cottier 
V.  tiidUy  7  January,  1831,  held  in  K.  B. 
that  an  attorney  has  a  right  to  he  pre- 
sent, and  advwe  and  assist  his  client; 
but  that  a  justice  may  refuse  to  permit 
him  to  act  as  a  counsel ;  L  e.  making 
speeches ;  see  a  sensible  note  in  Dovir- 
ling's  edition  of  Paley  on  Conrictions ; 
and  sc/s  cases  of  felony  and  other  In- 
dictable charges ;  R.  v.  Coleridge,  1  B. 
&  C.  37  ;  and  2  l)owl.  &  R.  86,  S.  C. 

(w)  See  Cottier  r.  Hickt  end  others,  2 
B.  &  Adolpb.  tiCiS.  Tlie  following  is  a 
MS.  report  of  that  case,  containing  the 
principal  points.  This  was  an  action 
oy  an  attorney  at  Cheltenham  against 
Sir  W.  Hicks,  and  another  magistrate  of 
.that  town,  and  two  of  their  officers,  for 
expelling  tiie  plaintiff  from  their  jnstice- 
rooqi.  The  case  came  on  upon  a  de- 
murrer to  two  special  pleas  of  justiBca- 
tion.  The  facts  were  these  : — In  De- . 
cember,  1829,*  an  information  was  laid 
before  the  magistrates  at  Cheltenham  by 
one  Latham,  against  the  proprietors  of  a 
Btage-ooacb,  for  not  having  a  plate  with 
a  number  upon  the  coach.  On  the  hear- 
ing of  the  information,  the  plaintiif,  Mr. 
Collier,  appeared,  and  proposed  to  act 
as  an  adrocate,  in  taking  notes  and  con- 
ducting the  proceedings  on  the  part  of 
the  infiirnier,  but  the  magistrates  refused 
to  k*t  him  act  in  that  character,  and  on 


his  persisting  in  his  attempt  to  do  so, 
be  was  removed  from  the  justice-room. 
The  question  now  for  the  decision  of  the 
Court  was,  whetiier  the  plaintiff  had  a 
right  to  be  present  at  the  hearing  of  the 
information  before  the  magistrates,  as 
the  attorney  of  the  informer,  and  to  take 
notes  of  the  evidence. 

Mr.  Ootlsm,  for  the  plaintiff,  relied 
principally  on  the  case  of  "  Ikmbenf  y. 
Cooper,**  which  decided  that  an  attorney 
had  a  right  to  be  present  on  the  hearing 
of  an  information  before  a  magistrate, 
as  one  of.  the  public.  He  argued  that 
the  magistrates  were  acting,  on  this  oc- 
casion, in  a  judicial  capacity,  as  they 
were  bound  to  hear  and  determine,  and 
that  their  room,  therefore,  was  pn  open 
court,  where  any  one  had  a  right  to  be 
present  to  hear  what  was  passing,  and 
could  not  legally  be  expelled,  unless  for 
interrupting  the  proceedings,  or  other- 
wise conducting  himself  improperly. 
The  question  was,  whether  msgistrates 
could  prevent  not  only  attorneys,  but 
counsel,  or  any  other  person,  from  act- 
ing as  advocates  on  the  hearing  of  an 
information  under  a  penal  statute.  He 
contended  that  they  could  not.  Any 
one  had  a  right  to  be  present  hs  an  at- 
torney or  advocate,  or  to  take  notes  of 
what  was  passing. 

Mr.  Justice,  for  the  defendants,  was 
stopped  by 
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crippling  the  assistiaice  of  profeBsional  men,  in  cases  where    ctfAP.  IV. 
sometimes  very  intricate  questions  of  law  requiring  legal  dis-  ^'",^q^  ' J^ 

cussion  and  decision  should  continue,  is  a  subject  fit  for  the  

L^islature  to  consider,  but  is  foreign  to  oiur  present  limited 
inquiry. 

It  has  been  recently  holden,  that  the  proceedings  against  a  Right  of  Uiird 
party  in  a  summary  manner,  under  the  5  Ann,  c,  14,  for  keeping  tere8^"to'be 
and  using  a  gun  to  destroy  game,  was  of  a  judicial  nature,  at  present,  bnt 
which  all  persons  have  a  prima  facie  right  to  be  present ;  and  notes, 
therefore  where  a  magistrate  had,  without  any  specific  reason, 
caused  a  party  who  claimed  a  right  to  be  present  to  be  removed 
from  a  justice*  room  where  such  a  proceeding  was  going  on,  it 
was  held  that  he  was  liable  to  an  action  of  trespass,  (x)    But  the 
justices  have  a  right  so  far  to  regulate  their  proceedings  as  to 
prohibit  the  taking  of  notes  of  the  evidence,  excepting  on  the 
part  of  the  informer  or  the  defendant;  and  if  persisted  in  after 
notice,  they  may  cause  the  party  to  be  turned  out  of  the  room 
where  the  hearing  is  had.  {y) 


Lord  Taaerdait  who  said  the  Coiin 
was  of  opinion  that  the  pleas  amounted 
to  a  justification  in  hiw,  and  therefore 
the  judgment  must  be  for  the  defend- 
ants. 

Their  Lordships    then  proceeded  to 
deliver  their  opinions  seriatim  at  con- 
siderable length.    The  substance  of  their 
judgment  was,  that  the  magistrates  had 
a   discretion    in    common  with   other 
courts  of  justice,  in  regulating  their  pro- 
ceedings or  determining  who  should  be 
heard  before  them  in  the  character  of  an 
advocate!    The  pleadings  in   this  case 
did  not  raise  the  questiob  as  to  the  right 
of  any  person  merely  to  take  notes,  but 
the  plaintiff  put  it  on  the  ground  that  he 
had  a  right  to  act  as  an  advocate  in  or- 
guing  or  ejrpotmding  the  law,  and  eraniin- 
ing  or  crosa^esamining  witnetiea ;  and  it 
had  been  very  projttrfy  said,  that  if  the 
magistrates  could  exdude  an  attorney, 
they  had  also  the  power  to  prevent  a 
barrister  or  any  one  of  the  public  from 
acting  as  an  advocate.    The  Court  was 
of  opinion  that  the  magistrates  had  that 
power,  although  frequently,  in  the  ex- 
en;ise  of  their  discretion,  they  allowed 
members  of  either  branch  of  the  profes- 
sion to  conduct  cases  where  the  accuser 
or  the  defendant  required  legal  assist- 
aace.    The  Superior  Courts  of  West- 
minster-hcdl  had  the  power,  and  were 
bound,  according  to  ancient  usage,  not 
to  allow  any  persons  to  plead  before  them 
but  barnaters  who  were  memlers  of  one 
of  the  Inns  of  Court ;  and  in  the  Court 
of  Common  Pleas,  none  but  barristers 


who  had  attained  tlie  dignity  of  Serjeant 
were  allowed  to  practise.    It  might  be 
proper  that  either  party  should  have  the 
advice  and  astUtance  of  a  counsel  or  at- 
torney in  some  cases  ;   but  it  did  not 
follow  that  it  was  desirable  in  all  cases, 
for  it  must  necessarily  lead  to  expense, 
as  the  other  party  must  be  provided  with 
the  same  assistance  to  be  on  equal  terms 
with  his  adversary.    It  might  also  be 
doubted  whether   such  a  practice  was 
favorable  to  the  due  administration  of 
justice ;  for  members  of  either  branch  of 
the  profession,  in  discussions  before  ma- 
gistrates, might  urge  technical  ol^ectiont, 
quite  beside  the  justice  of  the  case,  which 
must  have  the  effect  of  embarrasring  per- 
sons not  accustomed  to  such  subUeties. 
In  the  case  of  '*  Daubeny  v.  Cooper,**  and 
other  cases,  it  was  de^ed  that  all  the 
King's  subjects  had  a  right  to  be  present 
in  an  open  court,  so  that  there  was  room, 
and  they  conducted  themselves  with  deco* 
rum  ;  but  those  cases  did  not  bear  upon 
the  present  question,  which  was,  whe- 
ther magistrates  had  the  power  to  de- 
cide who  should  appear  before  them  as 
advocates  ;  and  the  Couit  being  of  opin- 
ion that  the  magistrates  had  tlut  power, 
the  assault  in  excluding  the  plaintiff Irora 
the  police-office  was  justified.^— Judg- 
ment for  the  defendants. 

(j^  Daubauf  v.  Cooper^  10  B.  &  Cres. 
237, 

(y)  CoUier  v.  Hich^  2  B.  &  Adolp. 
663  ;  and  see  as  to  coroners,  Oamett  v. 
Ferrtmd^  6  Bar.  &  Cres.  611. 
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CHAP.  IV.  In  general^  the  particular  act  creating  the  oflfence  or  making 
c]udin'g8''&c!  ^^  punishable  by  summary  proceeding,  contains  some  express 
=■ — n directions  about  the  witnesses  and  evidence :  as  that  the  party 

The  end6Dce  .  i_  .  .  ^    i 

and  witneMes.  aggrieved  shall  be  competent  to  be  a  witness  m  support  of  the 
charge,  but  then  that  he  shall  not  receive  more  than  the  costs  of 
the  proceeding;  (2)  or  that  inhabitants  of  the  parish  or  district, 
although  to  be  remotely  benefited  in  an  almost  imperceptible 
degree  by  the  penalty  being  applicable  in  aid  of  the  county  rate. 
When  the  statute  is  silent,  the  admissibility  of  the  evidence  will 
be  governed  hj  general  .fmnciples  and  rules,  the  statement  of 
which  would  be  beyond  the  limits  of  this  work.  As  a  general 
rule,  however,  it  is  to  be  kept  in  view,  that  whenever  the  com^ 
plainant  or  informer  would  derive  any  direct  benefit  from  a 
conviction,  his  interest  precludes  him  from  giving  evidence  in 
support  of  the  proceeding,  (a)  unless  it  be  expressly  otherwise 
directed ;  and  this  is  one  reason  why  it  has  been  decided  that 
convictions  should  state  the  names  of  the  witnesses,  so  that  it 
may  appear  that  the  informer  was  not  one  of  them.  (/>)  But 
the  small  advantage  to  a  witness  as  the  inhabitant  of  a  parish^ 
to  whom  a  penalty  is  given,  does  not  now  constitute  any  ob- 
jection to  his  evidence ;  (c)  and  all  the  late  acts,  we  have  seen, 
render  the  inhabitant  of  a  county  admissible  as  a  witness,  though 
the  penalty  is  to  be  paid  in  aid  of  the  county  rate,  {d) 
Oath  of  wit-  The  same  oath  should  be  administered  to  each  witness  as  on 
°^"'  the  trial  of  an  action;  and  it  is  established  that  in  support  of  a 

summary  charge  all  the  evidence  must  be  on  oath  {e)  duly  ad- 
ministered, and  in  the  presence  and  hearing  of  the  defendant,  if 
he  appear;  and  if  the  justice  proceed  otherwise,  he  will  be  liable 
to  a  criminal  information.  (/)  * 

It  is  clear  that  a  justice  of  the  peace  has  not  jurisdiction  to 
commit  a  person  for  contemptuously  refusing  to  take  an  oath 
and  give  evidence  touching  a  charge  of  an  offence  not  indictable, 
if  even  he  could  do  so  upon  a  charge  of  riot ;  and  where  a  party 
was  committed  by  a  justice  *^  for  refusing  to  give  evidence  be- 
"  fore  him  touching  a  certain  riot  and  disturbance,"  without 
showing  that  there  had  been  a  person  charged  before  the  justices, 
and  that  the  witness  was  apprised  of  the  exibtence  of  such 
charge,  with  respect  to  which  he  was  required  to  be  examined 

(«)  7  &  8  0. 4,  c.  29. 8.  66  ;  id.  ch.  30.  6  T.  R.  177. 
8.  29  ;  1  &  2  W.  4,  c.  32.  (rf)  9  G.  4,  c.  31 ;  7  &  8  Geo.  4,  c.29j 

(a)  R.  y.  GubMd^  Gilb.  Cases,  111  ;  id,  ch.  .30 ;  and  1  &  2  W.  4,  c.  32. 
A  V,  Dralte^  2  Show.  476.  ie)  R.  v.  Carrier,  4  Burr.  2279. 

{b)  R.  V.  Oubbold,  Gilb.  Ill ;  /Zer  v.  If)   H.  7.  Vissant,  2  Burr.  1163  ;  R. 

Drake,  2  Show.  476.  v.  Cotuiable,  7  Dowl.  &  Ry.  663  ;  R. 

(c)  27  Geo.  3,  c  29;  Rex  v.  Davis,  v.  Cruwther,  1  Term  R.  125. 
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as  a  witness,  it  was  held  that  the  warrant  of  commitment  was    CHAP.  IV. 
no  justification  of  the  magistrate  in  an  action  of  trespass.  (A)        cbbdings,  &c. 

When  the  conviction  states,  as  it  should  do,  the  names  of  the 

witnesses,  and  that  they  were  sworn  before  the  justice,  it  will 
be  inferred  that  they  were  duly  sworn. (i) 

A  magistrate  cannot  be  required  to  hear  evidence  which  ought 
not  to  aflFect  his  determination.  (A)  But  if  he  should  incorrectly 
refuse  to  hear  a  competent  witness  for  the  defendant,  his  subse- 
quent conviction  may  be  removed  by  certiorari^  and  quashed.  (/) 

The  examination  of  witnesses,  as  indeed  all  the  proceedings,  Mode  of  cxr- 
should  be  conducted  as  nearly  as  practicable  the  same  as  in  the  ™"**  ^"' 
superior  Courts;  and  the  rule  there  observed  that  leading  ques- 
tions shalhnot  be  put  to  a  witness,  so  as  to  suggest  favourable  and 
probably  incorrect  answers,  so  accords  with  justice,  that  it  should 
be  observed  before  magistrates  with  the  utmost  strictness.  Jus- 
tices, however,  should  be  particularly  cautious  not  to  be  led  from 
the/ii//  investigation  of  truth  by  too  strict  an  adherence  to  the 
rules  of  evidence,  with  which  they  may  have  become  informed  by 
a  legal  education  or  particular  study,  at  least  when  probably  the 
observance  of  those  rules  would  prevent  them  from  attaining  full 
information  upon  every  subject ;  the  more  especially  as  those 
rules  have  of  late  been  much  qualified,  as  wiU  be  found  in  the 
subsequent  chapter  upon  evidence.  Thus  it  has  been  a  sup- 
posed rule,  that  a  party  cannot  contradict  his  own  witness ;  find 
yet  it  has  been  lately  decided,  that  if  a  witness  gave  evidence 
against  the  interest  of  the  party  who  called  him,  such  party  may 
now  nevertheless  bring  other  witnesses,  not  indeed  merely  to 
discredit  him  generally,  but  to  contradict  him  on  the  fact  he  has 
deposed,  if  it  be  material  to  the  matter  under  investigation, 
though  not  so  if  it  be  merely  collateral,  (m)  The  same  decision 
would  authorize  an  informer  or  defendant  to  call  successive  wit- 
nesses to  establish  a  fact,  although  a  witness  previously  called 
by  him  had  unexpectedly  sworn  the  contrary,  {m) 

However  irksome  it  may  be,  it  is  nevertheless  tJic  duty  of  Mode  ia  which 
magistrates,  as  well  at  common  law  as  under  the  3  Geo.  4,  c.  23,  mustt^^uS^en 
upon  all  summary  proceedings,  whether  for  penalties  incurred  down. 
under  the  preceding  acts  or  for  any  other  penalty,  or  in  any  case 
where  the  proceeding  may  terminate  in  a  conviction,  to  cause 
his  clerk  to  take  down  the  evidence  verbatim  in  the  language 
of  the  witnesses,  not  perhaps  all  the  exact  words,  but  the 

(A)  Crupper  ▼.  Hortan^  4  Dowl.  &  Ry.  f  A)  R,  r.  Mauhui,  2  Ne7.  &  Man.  Rep. 

Mug.  Cases,  42.  277. 

(i)  R.  T.  Selway,  2  Chitty's  R.  522  ;  (/)  R.  v. ,  2  Chitty's  R.  137. 

R,  T.  Pictony  2  East,  1 95  ;  A.  v.  Ghnop,  (m)  FriedUmd  v.    lumdon    Atmrancc 

4  B.  &  Aid.  616.  Company,  4  B.  &  Adolpb.  193. 
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CRAP.  IV.    whole  of  the  very  words  that  are  material,  and  these  not  in  the 
cBcomos  'ic"  *^"^  ®'  ^^®  statute,  but  in  the  natural  and  actual  expressione 

of  each  witness;  (»i)  and  the  difficulty  of  so  doing  is  no  excose 

for  the  omission,  (n)  tt  is  recommended  that  the  questions  and 
answers  be  taken  down  precisely  in  the  words  and  tense  in  which 
they  are  uttered,  and  that  in  cases  of  importance  the  evidence 
be  immediately  afterwards  read  over  by  the  magistrate  to  the 
witness,  and  he  be  asked  whether  he  has  any  thing  to  add  or 
explain  or  qualify. 

It  has  repeatedly  been  held^  that  justices  should  not  allow  de^ 
positions  to  be  framed  in  the  words  of  a  statute  under  which  the 
party  is  charged  or  committed^  but  as  nearly  as  may  be  in  the 
very  words  used  by  the  witness;  {o)  and  it  is  very  irregular  to 
take  down  the  examination  of  a  witness  before  he  has  been 
sworn,  and  afterwards  to  swear  him  to  the  truth  of  the  state- 
ment; for  the  testimony  at  the  very  time  it  is  given  should  be 
under  the  influence  of  the  oath,  and  in  the  presence  of  the  de^ 
fendant,  who  may  put  questions  to  the  witness  altering  the 
eiFect  of  his  first  statement,  (p) 

When  the  statute  upon  which  the  proceeding  is  founded  does 
not  prescribe  another  form  of  conviction^  the  general  act^ 
3  Geo.  4,  c.  23^  applies,  and  then  expressly  requires  the  justice 
to  state  in  the  conviction  ''  the  evidence^  and  as  nearly  as  poa* 
**  sible  in  the  words  ttsed  by  the  wUness,  and  if  more  than  one 
''  witness  be  examined^  then  the  evidence  given  by  each;**  and  if 
the  magistrate  should  neglect  to  frame  his  conviction  accord- 
ingly, he  may  be  compelled  to  comply  by  mandamus  \{q)  so 
that  the  proper  course  is  for  the  justice  to  take  down  all  the 
questions  as  well  as  the  answers  of  the  witnesses,  in  the  very 
words  used  by  them,  and  in  the  form  that  was  adopted  before 
commissioners  of  bankrupt,  (r)  And  if  a  statute  state  that  if  » 
party  be  convicted  upon  the  Oath  of  a  credible  witness,  he  shall 
be  punished  in  a  prescribed  manner,  it  is  not  sufficient  for  the 
conviction  to  state  that  the  party  was  convicted  of  the  offence^ 
but  it  must  expressly  state  that  he  was  so  convicted  '^  on  the 
'^  oath  of  a  credible  witness.''  {s) 

In  general^  the  evidence  must  state  the  facts  upon  which  the 
conviction  is  afterwards  founded,  and  not  merely  the  result;  and 

(m)  R.  T.  Marsh,  2  B.  &  Ores.  717 ;  JH.  v.HaU,  1  T.  R.  320 ;  2  Burr.  1163. 
and  4  Dowl.  &.  R.  260,  S.  C.  (q)  R.  v.  Marsh,  2  B.  A  Cres.  717  f 

(n)   Id  ibid.  4  D.  ft  R.  264,  S.  C. ;  and  /n  maiter 

(o)  Antt,  ie:5,  172,3;  MiletT.  GoUeit,  JRix,  id.  352;  JL  r.  Wmn^ord,  &  DowU 


2  Man.  ft  Ry.  Mag.  Cas.  262 ;  In  re  Rix,      ft  Ry.  489. 

2  Dowl.  ft  R.  Mag.  Cases.  251 ;  Cohen  v.  (r)  See  alto  anU,  172, 3. 


Uorg*m,  6  Duwl.  ft  R.  9.  (#)  Es  jmrie  AUritlge,  2  B.  ft  Crw. 

(p)  R.  V.  Kiddy,  4  Dowl.  ft  Ry.  734  -,      600  ^  4  Duwk  &  Ky«  83,  S.  C. 
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therefore  where  a  conviction  on  46  Geo.  3,  c.  121,  s.  7j  for  car-    CHa1>.  iv. 
ryiog  and  conveying  foreign  brandy  in  half  ankers,  merely  ceedings,  &c. 
alleged  to  be  "  then  and  there  liable  to  forfeiture,"  the  said  of-  " 

fence  being  committed  against  the  provisions  of  the  acts  for  the 
prevention  of  smuggling,  this  was  held  insufficient,  for  not  show- 
ing the  particular  growids  of  forfeiture ;  (/)  and  if  a  justice  per- 
versely and  wilfully  state  the  evidence  in  terms  different  in 
substance  from  that  which  was  really  given,  he  may  be  proceeded 
against  by  criminal  information,  (u) 

The  circumstance  of  the  evidence  varying  in  time  or  place 
from  the  information,  we  have  seen,  will  not  in  general  be  ma- 
terial; and  if  in  other  respects  it  suffice,  the  justice  should 
convict.  (t») 

In  the  case  of  a  criminal  charge,  it  has  been  laid  down  that  The  defence, 
if  a  prisoner  be  brought  before  a  magistrate,  his  statement  of  the 
facts  ought  not  to  be  taken  till  the  evidence  against  him  has  been 
gone  through,  and  he  should  be  then  asked  if  he  has  any  thing 
to  say  in  answer  to  the  charge,  (w)  and  be  cautioned  that  if  h^ 
make  any  statement,  it  may  be  used  against  him,  and  that  he 
must  not  expect  any  favour  if  he  confess ;  (x)  and  Mr.  Baron 
Garrow  censured  the  practice  of  taking  a  statement  from  a  pri- 
soner, who  should  only  be  asked  if  he  wish  to  say  any  thing  in 
answer  to  the  charge,  when  he  had  heard  all  that  the  witnesses 
in  support  of  it  had  to  say  against  him ;  but  at  the  same  time 
a  magistrate  need  not  dissuade  him  against  confessing,  (y)  Per- 
haps these  suggestions  should  also  be  observed  in  cases  even  of 
summary  proceedings. 

With  respect  to  the  defendants  evidence^  although  we  have  Evidence  in 
seen  that  sometimes  the  in/ormatibn  must  negative  that  the  de-  fen^^/'^^^** 
fendant  was  protected  or  privileged  by  any  exemption  in  the 
enacting  clause,  yet  it  has  frequently  been  decided  that  the  in- 
former need  not  adduce  any  negative  evidence ;  (z)  and  the  late 
Game  Act,  1  &  2  W.  4,  c.  33,  expressly  enacts  that  the  defen- 
dant shall  prove  a  licence  or  exemption,  &c.  (a) 

Independently  of  a  denial  of  the  facts  charged  at  common  Defence  under 
law,  and  also  expressly  so  under  the  recent  acts,  if  the  defendant  ^^^  -^^  ^^*" 

■  t.-M.  Mil  ■■  ■  ■■■     I.  i-i-       .         -  ■   ■  .   ..       ■■  »■  I  fc«    1   «  III    ■ 

(0  Br  parte  SmiiA^  3  D.  &  Rj,  461.  (s)  R.  t.  Grftn,  5  Cat.  &  Pa.  312. 

(u)  R,  V,  Pairce,  9  East,  R.  358.  (y)  See  note  {w)  ntpra. 

(v)  jHite,  163,  3 ;  Bunb.  223,  262.  (s)  R.  y.  lumer,  5  M.  &  8. 206 ;  /2<  r. 

(w)  R,  V.  Fagg^  2  Man.  &  Ry.  Mag.  Neville,  I  B.  &  Adolph.  4<!y. 

Cases,  517.  («)  Sect.  43. 
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CHAP.  IV.    make  it  appear,  by  cross-examinatioD  of  the  complainant's  wit- 
cBEDiNGs,  &c.  li^sses  or  by  his  own,  that  there  was  a  bon&  fide  claim  of  right, 
~"""  in  asserting  which  the  act  was  committed,  then  a  justice  or  jus- 

tices ought  not  to  proceed,  but  should  dismiss  the  compkint 
and  leave  the  complainant  to  try  the  question  in  an  action,  (e) 
But  the  claim  must  not  be  merely  colourable^  but  made  under 
circumstances  inducing  at  least  a  reasonable  ground  for  sup- 
posing that  it  may  be  established  ;(c?)  and  cases  of  this  nature 
are,  as  we  have  seen,  provided  for  by  the  three  recent  acts,  {e) 

Postponing  the      Although  there  is  not,  it  is  believed,  any  express  decision  on 

justices,  and     the  subject,  it  should  seem  that  after  the  evidence  on  both  sidei» 

presence  of  all  j^^g  jjg^Q  closed,  a  justice  or  justices  may  take  time  to  consider 

together  at  the  of  his  decision.  (/)     But  then  if  two  justices  must  convict, 

ddnir^  ***"       ^^7  should  be  present  together  when  they  do  resolve  upon  the 

conviction,  so  that  the  parties  may  have  the  benefit  of  their 

compared,  considered,  and  discussed  judgments  and  decision ; 

and  it  will  be  proper  for  the  justices  to  give  the  complainant  and 

the  defendant  reasonable  notice  of  the  intended  time  and  place 

when  the  justices  wiU  decide,  so  that  they  may  be  present  if 

they  should  think  fit,  and  hear  their  verbal  ju^ment,  and  re- 

ceive  a  copy  of  their  conviction  if  they  should  so  decide. 

In  deciding,  they  are  the  sole  judges  of  the  weight  of  the 
evidence;  and  when  the  conviction;^  is  set  out,  if  upon  the  face  of 
their  conviction,  there  be  the  least  evidence  that  upon  the  trial 
of  an  action  might  have  been  left  to  a  jury,  then  however 
slight,  the  Court  of  King's  Bench  will  not  interfere  with  their 
conviction,  though  perhaps  they  themselves  might  have  drawn 
a  different  conclusion ;  as  where  upon  an  information  under  the 
then  game  laws,  it  was  merely  proved  that  the  defendant 
walked  across  a  field  out  of  a  footpath,  as  if  in  pursuit  of 
game^  or  levelled  his  gun  at  game ;  (g)  and  on  the  other  hand,  if 
a  magistrate  should  dismiss  a  charge  after  hearing  evidence  that 
might  have  justified  a  conviction,  the  Court  also  will  refuse  to 
interfere;  (A)  for  only  the  justices  are  to  judge  of  the  degree  of 
credit  to  be  extended  to  each  witness,  and  are  not  to  be  in- 
fluenced alone  by  the  exact  words  that  may  have  been  sworn.  (?) 
The  charge  being  of  a  criminal  nature,  all  the  rules  relating  to 

(c)  KhmenUif  v.  Orpe^  Dough  500 ;  [g)  ^  ^-  Danris^  6  T.  R.  178 ;  J?,  v. 

Huat  V.  Andreusj  3  Bar.  &  Aid.  341.  Retutm,  6  T.  R.  376  ;   R,  r.  Smithy  8 

(cf)  Id.  ibid.  Term  R.590;    R.  v.  RUtgway,  5  R.  & 

(«)  7  &  8  Geo.  4,  c.  29  ;  id.  eh.  30  ;  Aid.  127  ;  1  Dowl.  &  R.  132;    Palcy 

and  1  &  2  W.  4,  c.  32.  Conr.  53. 

(/)  Semble,  Lord    Raym.   1514  ;   1  (h)  Id.  ibid. 

Salk.  352 ;  I  East,  486.  [i)  Id.  ibid. 
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such  imputations  apply,  and  if  there  be  the  least  doubt  in  the    CHAP.  IV. 
mind  of  the  justice,  the  defendant  ought  to  have  the  benefit,  cbedinqs  '&c! 
and  be  acquitted. 

It  is  principally  at  this  stage  of  summary  proceedings,  though  Of  amicablead- 
it  may  be  before^  that  by  the  recommendation  of  the  hearing  io^mpromiBcs, 
justice  or  justices,  amicable  adjustments  or  compromises  take  ^7  ^^  »"»**'- 
place ;  and  the  effecting  of  these  is  one  of  the  most  enviable  tices. 
departments  of  a  country  gentleman,  invested  with  the  office  of 
a  magistrate,  so  preferable  to  that  of  the  character  of  a  com^ 
ndtting  or  a  convicting  justice.  We  sometimes  see  the  ca- 
lendar crowded  with  a  detail  of  numerous  commitments  by  a 
particular  justice,  who  plumes  himself  on  his  activity  in  send- 
ing to  trial  numerous  prisoners,  who  are  as  frequently  acquitted ; 
and  although  previously  only  suspicious  characters,  have  during 
the  imprisonment  become  confirmed  felons.  A  justice  ofthis.de- 
scription  wiU  seldom  be  a  pacificator  amongst  neighbours,  but 
will  hastily,  without  examination,  as  in  a  recent  instance,  copi* 
mit  or  convict  without  scarcely  any  enquiry,  (i)  Under  the  recent 
acts  which,  as  affording  remedies  for  small  private  injuries,  ar^ 
now  principally  under  our  consideration,  a  justice  has  express 
power,  even  after  conviction  of  the  specified  petty  injuries,  "  to 
^^  discharge  the  offender  from  his  conviction,  upon  his  making 
'*  such  satisfaction  to  the  party  aggrieved  for  damages  and 
costs,  or  either  of  them,  as  shall  be  ascertained  by  the  jus- 
tice; "  and  this>  although  the  penalty  on  conviction  would  have 
been  applicable  in  aid  of  the  county  rate ;  {k)  and  independently 
of  express  enactment,  informations  for  offences  of  a  private 
nature  not  amounting  to  felony,  nor  to  indictable  misdemeanor, 
may,  it  should  seem,  be  compromised  by  leave  of  the  justices 
before  whom  the  charge  is  preferred. 

The  18  Eliz.  c.  5,  s.  4,  as  to  the  offence  of  compounding,  only 
applies  to  the  superior  Courts,  and  not  to  offences  cognizable 
only  before  justices  in  their  summary  jurisdiction,  and  therefore 
an  indictment  for  compounding  such  an  offence  was  holden  bad 
in  arrest  of  judgment.  (/)  But  in  Gotley's  case  it  was  held  in- 
dictable to  compromise  a  charge  under  the  tlien  Highway  Act, 
subjecting  a  party  to  a  penalty,  which  might  have  been  proceeded 
for  in  the  superior  Courts  even  before  any  action  or  proceeding 
had  been  commenced,  (m)   The  statute  18  Eliz.  extends  to  pe7ial 


if 


(0  /Z.  ▼.  CtmsUtble^  7  Dowl.  &  R.  663.       282. 

(A>  7  &  8  Geo.  4,  c.  29,  s.  68;  id.  (m)   Gotlef*s  case,  Ru58.  &  R.  Crown 

c.  30,  8. 34,. Id  the  same  words.  Cases,  84. 

.     (/)  A.  ▼.  Cruip  and  others,  1  B.  &  Aid. 
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CHAP.  IV.  MctiofiSy  althoudti  the  whole  of  the  penalty  be  given  to  the 
CEBDIN6S,  &c.  informer,  (n)  but  not  to  cases  of  penalties  given  to  a  party  ag^ 
"^  grieved.{o)     It  seems  clear^  that  pending  proceedings  on  the 

7  &  &  Geo.  4^  c.  29,  s.  30,  for  petty  takings,  or  injuries  not 
indictable,  when  the  value  or  damages  might  be  paid  to  the 
complainant,  he  might,  at  any  instant  before  conviction,  com- 
pound the  charge. 

In  cases  where  opportunity  occurs  for  effecting  an  amicable 
edjustmenty  especially  between  neighbours,  it  would  obviously 
tend  to  the  future  preservation  of  the  peace^  if  the  magistrate 
would  advise  the  parties,  by  their  own  agreement^  to  settle  the 
difference  upon  just  terms,  and  thereby  prevent  a  formal  adjudi- 
cation, the  precise  purport  of  which  he  may  decline  to  commu- 
nicate to  either  party,  and  thus  probably  prevent  any  exultation 
or  vindictive  feeling,  frequently  incident  to  a  formal  decision  in 
favour  of  either  party,  and  thus  also  probably  occasion  even  a  per- 
manent reconciliation,  {p)  In  order  to  enforce  any  agreement  that 
the  parties  may  make,  the  justices  may  adjourn  or  suspend  their 
formal  decision,  so  as  to  afford  the  parties  an  opportunity  of 
making  complete  satisfaction;  and  if  they  should  not,  they 
might  afterwards  draw  up  their  formal  acquittal,  dismissal,  or 
conviction,  according  to  the  evidence. 

Docuion  of  tbe  If  the  justices  should  be  of  opinion  that  the  evidence  does  not 
Jusuces.  clearly  and  certainly  establish  that  the  offence  was  committed 

1.  Acquittal  ^  charged  in  the  information y  they  ought  to  acquit;  and  the 
and  record,  or  form  of  such  acquittol,  affcer  reciting  the  information  and  ap- 
ihenof.  pearance  and  the  hearing,  may  be  as  in  the  note;  (9)  and  in 


Form  of  ac- 
quittal by  jus- 


tice 


^. 


(91)  4  Bla.  C.  136,  note  3. 

(o)  1  Salk.  30  ;  2  Hawk.  279. 

(p)  It  wiU  be  observed  that  this  was 
the  principle  upon  which  the  recencUia- 
Hon  clauses  in  the  Local  Jurisdiction  act 
were  proposed  to  be  enacted  into  law ; 
bui  they  would  have  been  inefficient  for 
want  of  power  of  the  same  judge  imme' 
diattly  to  decide' tbe  matter  for  or  against 
the  party  refusing  to  abide  by  his  re- 
commendation. 

{q)  R.  V.  Pack,  6  Term  Rep.  375. 

County  1  [4fier  setting  furtk  the  in- 
of  — -~  f/ormation  and  pUa  as  usual ^ 
proceed  tJIms]    **  On  the  day  and  year 

aforesaid y  at in  the  county  of 

one  witness,  W.  Z>.,  of  ——  in  the 

county  of  —  cometh  before  us  the 
justices  aforesaid,  and  before  us  the  said 
justices,  upon  his  oath,  deposeth  and 
saith,  in  the  presence  of  the  said  J.  K., 
that  on  the  — —  day  of  —  in  the 
yev  of  our  Lord he  the  said  IK 


D.J  by  the  order  of  the  said  J,K.,  threw 
half  a  pound  weight  of  brimstone  upon 
the  charcoal  fire,  which  was  then  using 
for  the  purpose  of  drying  one  hundred 
weight  of  hops  of  the  said  J,  AT.  in  a 
certain  hop  oast,  &c.,  which  brimstone 
was  so  put  apon  the  said  fire  for  the 
purpose  of  making  the  said  hope  have 
a  better  colour,  and  that  he  the  said 
fF,  D.  verily  believed  that  in  oonse* 
quence  thereof  the  said  hope  did  acqaire 
a  better  colour  by  the  fumes  of  the  said 
brimstone  mixing  with  the  said  hope, 
but  because  the  [mformer,  tV,  5.,]  does 
not  produce  any  other  evidence  before 
us,  the  said  justices,  against  the  said «/. 
A'.,  and  because  all  and  singular  the 
premises  being  heard  and  fuUy  under- 
stood by  us  the  said  justices,  it  mani- 
festiy  appears  to  us  that  the  said  J.  K» 
ought  not  to  be  convicted  of  the  pre- 
mises above  laid  to  his  charge  in  and  by 
the  said  information  of  the  said  W.  5., 
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general  an  acquit iaL  thouch  erroneous,  would  be  conclusive,  (r)  CHAP.  IV. 
though  it  might  be  otherwise  if  the  ground  of  acquittal  were  ceedings,  ac. 
merely  the  want  of  jurisdiction,  in  which  case  indeed  it  is  ob- 
vious that  the  decision  would  rather  be  a  dismissal  of  the  com- 
plaint than  an  acquittal  on  the  merits.  («)  Some  of  the  older 
statutes  (t)  and  the  recent  Game  Act^  1  &  2  W.  4,  c.  32,  s.  46, 
enact  that  when  proceedings  have  been  instituted  by  or  with 
the  concurrence  or  assent  of  the  party  aggrieved,  the  result, 
whether  acquittal  or  conviction,  shall  be  a  bar  to  any  action  of 
trespass  or  other  proceeding ;  and  it  would  be  advisable  for  the 
defendant,  in  general,  to  have  a  formal  record  of  the  proceeding. 
Other  acts,  as  the  Larceny  Act,  7  &  8  Geo.  4,  c.  29,  s.  70,  and 
the  Wilful  and  Malicious  Injury  Act,  id.  c.  30,  s.  36,  in  terms 
only  declare  that  a  conviction,  when  satisfied  or  pardoned,  shall 
be  a  bar,  without  giving  any  effect  to  an  acquittal. 

The  9  Geo.  4,  c.  31,  s.  2/,  we  have  seen,  enacts,  that  if  the  2.  Certificate 
two  justices  shall  deem  the  offence  not  proved,  or  that  the  undw9  a 4 
assault  or  battery  has  been  justifiable,  or  so  trifling  as  not  to  c.  31.8. 27, 2a. 
tnerit  punishment,  then  they  may  dismiss  the  complaint ;  and  in 
that  case  they  are  forthwith  to  make  out  a  certificate  under 
their  hands,  stating  the  fact  of  such  dismissal,  (u)  and  shall 
deliver  such  certificate  to  the  party  against  whom  the  com- 
plaint was  preferred ;  and  such  certificate,  or  a  conviction,  shall 
be  a  bar  to  any  other  proceeding,  (v)     In  other  cases  of  ac- 
quittal it  may  be  advisable,  although  not  usual,  for  the  defendant 
to  endeavour  at  the  time  to  obtain  the  justice's  formal  state- 
ment of  the  acquittal ;  and  which,  excepting  merely  in  stating 
that  result,  may  be  similar  to  the  prescribed  form  of  conviction, 
in  the  3  Geo.  4,  p.  23,  and  in  substance  as  in  the  subscribed 
form. 


The  document  called  a  Conviction,  is  rather  a  formal  recital  2.  Convictions. 


or  of  any  piirt  thereof;  therefore  it  is 
considered  by  us  the  said  justices  that 
he  be  acquitted  of  the  premises  above 
laid  to  bis  charge  in  and  by  tiie  said  in- 
formation of  the  said  U^,  S.,  and  he  is 
thereof  acquitted  by  us  the  said  justices 
accordingly.     Given  under  our  hands 

and  seals  this day  of in  the 

year  of  our  Lord  — 

(l.  s.^ 

(L.  8.) 

(r)  JL  V.  Pack^  6  T.  R.  375. 

(«)  Sembk,  1  Chitty'sCrim.  L.  2de^t. 
45K,  9. 

(r)  8  Geo.  1,  c.  12,  s.  2;  and  R,  v. 
Afidiam,  3  Burr.  1720. 

(«)  See  form,  infra  next  note. 

(«)  The  following  may  be  the  form 


of  certificate. 

Hertfordshire     7     We,  two  of  His  Form  of  certi- 
to  wit.  >  Majesty's  Justices  4cate  of  dis- 

of  the  Peace  for  the  county  of ,  do  missal  of  com- 

hereby  certify,  that  on  the day  of  plaint,  under 

-,  in  the  year  of  our  Lord ,  at  9  G.  4,  c.  31, 

]  in  the  said  county  of  Hert-  s.  27. 

brd,  C  Z>.  of  the  parish  of ,   in 

the  said  county,  appeared  before  us  the 
said  Justices,  charged  with  having  un- 
lawfully assaulted  and  beaten  ^.  B.  on 

the day  of ,  at  the  parish  of 

,  in  the  said  county,  and  that  we 

the  said  Justices  dismissed  the  said  com- 
plaint upon  the  hearing  thereof.  Given 
under  our  hands  and  seals  this  — 


i 


of 


A.D.  1834. 

o  2 


LK, 


—  day 

(L.  8.) 
(L.S) 
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CHAP.  IV.    of  the  antecedent  proceedings,  to  show  that  all  have  been  re- 
cEEDi  Ncs  "*&c'  S^^^^y  3iid  of  the  decision  of  the  jtvilce  or  justices,  than  the 
Time  of  draw-  decision  itself,  which  is  usually  proauunced  verbaUy ;  and  at 
ing  up  and  dc-  most  Only  miuutes  or  memoranda  are  made  by  the  justice  or 
returnmg'the    h^s  clerk  at  the  time  of  his  declaring  his  decision,  and  which 
■ame  to  Ses^     j^.^  afterwards  (in  case  the  penalty  is  not  paid),  with  diie  expe- 
dition to  be  drawn  up  in  the  full  form  of  a  conviction ;  and  the 
convenience  of  justices  in  this  respect  has  been  so  much  con- 
sulted, that  it  has  even  been  decided,  that  if  incautiously  an 
informal  conviction  has  been  drawn  up,  and  signed  and  deli- 
vered over  to  the  party  convicted,  and  even  actually  enforced 
by  distress  or  imprisonment ;  yet  that  afterwards,  and  at  any 
time  before  his  return  to  a  writ  of  certiorari,  or  before  the  trial 
of  an  action  of  trespass  against  the  justice  for  his  commit- 
ment or  levy,  he  may  draw  up  a  more  formal  conviction,  pro- 
vided it  correspond  with  the  actual  proceeding  and  evidence 
before  the  justice ;   and  he  may  produce  the   same,  as  if  it 
had  been  originally  the  correct  conviction,  and  thereby  esta- 
blish a  complete  defence  to  such  action ;  {w)  unless  the  pro- 
cess subsequent  to  the  time  of  the  conviction  should  betray  or 
disclose,  that  it  was  not  truly  founded  on  a  sufficient  con- 
viction, (t) 

It  is  however  exceedingly  imprudent  for  any  magistrate  to 
make  any  statement,  and  still  more  so  to  deliver  any  written 
document  as  the  result  of  his  decision,  before  he  has  with  due 
care,  and  strictly  according  with  the  evidence  before  him,  com- 
pleted his  formal  conviction ;  and  if  in  his  conviction  he  should 
falsely  recite  any  fact,  or  mistake  the  evidence,  or  omit  any 
thing  material,  he  may  by  mandamus  be  compelled,  with  some 
degree  of  discredit,  and  perhaps  costs,  fully  and  correctly  to 
state  the  facts  and  evidence ;  and  if  he  were  wilfully  to  mis- 
take the  evidence,  he  might  be  prosecuted  for  the  misde- 
meanor, (y) 

Indeed  there  is  no  part  of  magisterial  duty  more  difficult  or 
delicate,  than  in  that  of  properly  framing  his  conviction. 

We  have  said  that  formal  convictions  should  be  completed 
with  due  expedition;  and  this  is  requisite  at  common  law;  for 
it  is  incumbent  on  justices,  within  a  reasonable  time,  gratuitously 
to  deliver  to  the  party  convicted^  a  copy  on  paper  of  his  con- 

(w)  /?.  V.  Barker^  1  East,  182  ;  StiUw  (.r)   R.  v.  Harper,  I  Dowl.  &  R.  214. 

WelUt  7  EaKt,  553  ;    Massey  Y.  Johnsun,  (y )  ICxjmrte  HLc,  and  Ex  parte  Mank^ 

12  East,  :VJ;    iiridget  v.  Corncy,  1  M.  2   Bar.   6l  Cres.  717  ;  4  Dowl.  &  Ry. 

and  R.;  Mag.  Cases,  1  ;  sec  also  R.  v.  264.  352  ;  2   Dowl.  it  R.  Matr.  Cases, 

Huntingdon,^  Dowl.  &  R.  58S  ;  Fawcctt  251  ;  R.  ?.  Darker,  1  East  R.  H2. 
V.  Fuwles,  7  B.  &  Crcs.  31)4. 
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viction^  in  order  that  he  may  determine  whether  he  will  appeal     CHAP.  IV. 
when  that  remedy  is  allowed,  or  whether  he  will  endeavour  to  ceedings,  &c" 

obtain  a  writ  of  certiorari.  (2)     It  has  been  said,  however,  that 

a  defendant  is  not  entitled,  as  of  rights  to  have  a  copy  of  a  con- 
viction, to  enable  him  to  appeal  against  it  at  the  sessions  for 
any  matter  of  mere  forrtij  or  to  pick  holes  in  it  without  regard 
to  the  merits  ;  {a)  but  that  doctrine  may  be  questionable,  espe- 
cially as  defects  in  mere  matter-  of  form  are  now  cured.  (6) 
The  conviction  on  parchment  should  also  be  returned  to  the 
Clerk  of  the  Peace  at  session,  not  only  in  cases  where  a  con- 
victed party  may  appeal,  but  in  all  other  cases ;  in  order  that 
the  Crown  or  some  public  fimd,  now  in  general  the  county 
rate,  may  not  be  deprived  of  penalties  given  to  them  in  numerous 
cases,  (c)  The  7  &  8  Geo.  4,  c.  29,  s.  74,  and  7  &  8  Geo.  4, 
c.  30,  s.  40,  in  express  terms,  require  convictions  under  those 
acts  to  be  transmitted  to  the  next  Court  of  General  or  Quarter 
Sessions.  And  if  by  a  justice's  neglect  to  return  his  conviction 
in  due  time,  a  party  should  be  deprived  of  his  appeal,  an 
action  might  be  supported  against  him  for  the  damage  occa- 
sioned by  his  neglect,  {d) 

As  respects  the  form  of  convictions,  difficulties  can  rarely  Formal  partB, 
occur  since  the  3  Geo.  4,  c.  23,  bitituled,  "  An  Act  to  facilitate  ©f  coa^?ctioii8« 
*^  summary  Proceedings  before  Justices  of  the  Peace  and  others," 
unless  a  magistrate  should,  to  use  the  figure  of  Sir  William 
Blackstone,  like  an  owl,  wilfully  shut  his  eyes  against  the 
light;  (e)  for  that  act  directs  that  ^*  in  all  cases  wherein  a  con- 
viction shall  have  taken  place,  and  no  particular  form  for  the 
record  thereof  hath  been  directed,  the  justice  or  justices,  de- 
puty lieutenant  or  other  person  duly  authorized  to  proceed 
*^  summarily  therein,  and  before  whom  the  oflFender  or  offenders 
shall  have  been  convicted,  shall  and  may  cause  the  record  of 
such  conviction  to  be  drawn  up  in  the  manner  and  form  fol- 
lowing, or  in  any  words  to  the  same  effect,  mutatis  mutandis, 
that  is  to  say,"  and  then  the  form  of  the  conviction  is  enacted, 
and  which  is  subscribed.  (/) 


i( 


€C 


CC 


€f 


C^ 


<( 


CQ 


{%)  R.r,3ruUam^  3  Burr.  1720. 

(a)  B,  y,  Huniingthn,  b  Doir.  &  Ry. 
588;  2  Dow.  &  Ry.  Mag.  Cas.  594. 

(b)  3  Geo.  4,  c.  23  ;  and  aep  aa  to  the 
right  to  a  copy  of  a  record  in  Superior 
Courts,  Brmonv,  Cumming,  10  Bar.  & 
Crcs.  70. 

(c)  A  ▼.  Eaton,  2  Term  R.  285. 
id)  R.  r.  Muilam,  3  Burr.  1720. 

(e)  In  Scott  v.SAejfpard,  3  Wils.  R.  4 1 0. 


case 

the 

Lord 


(/)  County  (nr  as  the)  Be  it  remem-  Form  of  con- 
re  may  be)  of  ~—     >  bered,thaton  viction  pres- 

—  day  of ,  in  the  year  of  our  cribed  by  3  G» 

,  fit ,  in  the  county  of  4,  c.  23.  a.  1* 

i^.  li .  of ,  in  the  county  of 


,  labourer  (or  as  the  case  may  be) , 

personally  came  before  me  [or  before  ua, 
&G.  J  C.  D.  one  [or  more,  as  the  case  may 
6e]  of  ilis  Majesty's  Jnsticea  of  t^ 
Peace  for  the  said ,  and  informed 
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CHAP.  IV. 

SUMMARY  PRO- 
CRKDING8,    &C. 

la  ivhat  res- 
pects impera- 
tive, and  con- 
sequences of 
deviation. 


Recital  of  in- 
formation. 


It  \nll  be  observed,  that  the  words  ^^  shall  and  may/'  at 
least  as  regards  the  direction  to  set  out  the  evidence  as  nearly  as 
possible  in  tlie  words  used  by  the  witness^  are  imperative;  and  if 
not  observed,  either  the  informer  or  defendant  may,  by  motion 
to  the  Court  of  King's  Bench  for  a  writ  of  mandamus j  compel 
the  justice  to  reform  his  conviction  by  setting  forth  at  least  the 
substance,  although  not  perhaps  every  word;(^)  but  as  the  act 
is  by  its  title  to  facilitate  (and  not  embarrass)  summary  pro- 
ceedings, it  would  seem  that  independently  of  the  subsequent 
clause  aiding  defects  in  form^  a  conviction  deviating  in  form 
from  that  prescribed  would  not  be  invalid,  nor  would  be  quashed 
on  that  account.  The  act  expressly  excepts  forms  of  conviction 
specially  directed  by  any  particular  act ;  and  we  have  seen  that 
each  of  the  four  recent  acts  relating  to  summary  proceedings,  as 
indeed  do  almost  all  modem  statutes,  direct  specific  forms  very 
nearly  resembling  each  other,  and  that  in  3  Geo.  4,  c.  23.  (A) 
As  the  rules  at  common  law  may  still  ttpply  in  some  cases,  and 
explain  and  assist,  we  will  concisely  state  them. 

A  conviction,  being  a  record  of  all  the  proceedings,  so  that 
the  superior  Courts  may  judge  of  their  regularity,  recites  the 
information,  usually  in  the  past  tense,  because  unless  by  consent, 
or  in  some  particular  cases,  it  must  have  been  preferred  some 
days  before  the  conviction,  and  should  show  that  it  was  exliibited 
within  the  county  and  jurisdiction  of  the  justice  who  issued  the 


me  [or  us,  &c.,]  that  E.  F,  of  «^ 

the  county  of ,  on  the day  of 

,  at ,  in  the  said ,  did  [here 

tet  forth  the  fact  for  which  the  h^orma- 
tion  is  Uttd]  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 
Whereupon  the  said  £.  F.  after  being 
duly  summoned  to  answer  the  said 
charge,  appeared  before  me  [or  us,  &c.  J 

on  the day  of  —  at ,  in  the 

said ,  and  having  AeorJ  the  charge 

contiuned  in  the  said  information,  de* 
clared  he  was  not  guilty  of  the  said 
oflence,  {oTf  as  the  case  may  happen  to  be^ 
<*  did  not  appear  before  me  [or  us,  &c.,) 
pursuant^  to  the  said  summons,"]  [or 
'*  did  neglect  and  refuse  to  mske  any 
defence  against  the  said  charge."] 
Whereupon  I,  [or  we,  Ac,  or  never- 
theless, I  or  we,  &c.,]  the  Justice,  \or 
Justices,]  did  proceed  to  examine  in- 
to the  truth  of  the  charge  contained 
in  the  said  information ;  and  on  the 
— •  day  of  —  aforesaid,  at  the 

parish  of  aforesaid,  one  credible 

witness,  to  wit,  A.  W,  of ,  in  the 

county  of  — ,  upon  his  oath  deposeth 
and  saith,  \jf  E,  F  be  present^  my  in  the 
presence  of  the  said  E,  /*.]  that  within 
—  months  [or  as  the  case  may  6f|] 


in      next  before  the  said  information  was 


made  before  me  [or  us,  &c.,]  the  said 
Justice  by  the  saia  A.  B.  to  wit  on  the 

— -  day  of ,  in  the  year ,  the 

said  B.  F.  at in  the  said  county  of 

,  [here  state  the  emdenee^  emd  em 
nearly  as  possible  in  the  words  used  by  the 
witness f  and  if  more  than  one  witness  be 
eaaminedy  state  the  evidence  given  by 
each ;]  [or  if  the  defendant  confess^  m- 
stead  of  stating  the  evidence  say^  and  the 
said  E,F.  aclinowledged  and  voluntarily 
confessed  the  same  to  be  true] .  There- 
fore it  manifestly  appearing  to  me,  [or 
us,  &c.]  that  he  the  said  i?.f .  is  guilty  of 
the  offence  charged  upon  him  in  the  said 
information,  1  for  we,  &c.,]  do  hereby 
convict  him  or  the  offence  aforesaid, 
and  do  declare  and  adjudge  that  he  the 
said  E.  F.  hath  forfeited  the  sum  of  ■ 
uf  lawful  money  of  Great  Britain  for  the 
offence  aforesaid,  to  be  distributed  [or 
paid,  or  as  the  case  may  beA  according  to 
the  form  of  the  statute  in  tnat  case  made 
and  provided.  Given  under  my  hand 
[or  our  hands,  &c.,]  and  seal  this    ' 

day  of  ,  in  the  year  of  our  Lord 

.  C. />.  (l.  8.) 

(g)  Ante,  189,  190. 

{h)  Ante,  134 «  138. 
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summons.    We  have  seen  the  necessity  for  Justices  returning     CHAP.  IT. 
the  information  in  its  precise  terms,  (t)  ceedincsX 

It  should  next  state  that  the  defendant  was  duly  summmiedj 

especially  if  he  have  not  appeared;  and  before  \h&  3  Geo.  4,  c. 
23,  which  prescribes  a  form  in  this  case,  it  was  usual  and  ad- 
visable to  describe  the  summons  and  state  the  proceedings 
thereon,  and  the  oath  of  the  constable  as  to  the  time  and  place 
of  summons.  (A)  But  the  3  Geo.  4,  c.  23,  merely  requires  the 
conviction  to  state  that  the  party  was  duly  summoned  and  did 
not  appear,  and  this  accords  with  the  usual  rule  that  the  Courts 
wiU  presume  that  the  justices  have  certified  the  truth.  (/) 

The  appearance  of  the  defendant,  whether  in  person  or  by  Recital  of 
attorney  or  friend,  should  be  stated  according  to  the  fact;  and  ^^^j^^^^e 
if  he  objected  to  the  time  of  the  summons,  or  prayed  further 
time,  the  facts  should  be  stated  accordingly,  and  what  was  done 
thereupon,  (m)  The  comdction  is  also  to  state,  according  to  the 
fact,  that  the  defendant  heard  the  charge  contained  in  the  in- 
formation. 

If  tiie  defendant  canfessy  that  fact  is  by  3  Geo.  4,  c.  23,  now  Recital  of 
allowed  to  be  stated  thus  succinctly,  '*  and  the  said  defendant  ^"^^w- 

acknowledged  and  voluntarily  confessed  the  same  (t.  e.  the 

chaise  in  the  information)  to  be  true ;"  and  then  states  the 
decision  of  the  justice;  and  any  statement  of  evidence  would  be 
unnecessary. 

Supposing  there  has  been  no  confession,  then  at  common  Recital  of 
law(n)  as  well  as  according  to  the  form  prescribed  by  tiie  3  '^^' 
Geo.  4,  c,  23,  the  names  of  each  witness  in  support  of  the  in- 
formation, and  his  giving  his  evidence  upon  his  oath  in  the  pre- 
sence of  the  defendant,  if  he  have  appeared  and  be  present,  must 
be  stated.  The  statement  of  the  name  of  the  witness,  we  have 
seen,  was  considered  essential,  in  order  that  it  might  appear 
affirmatively  that  he  was  a  different  person  to  the  informer,  and 
not  interested  in  the  penalty;  [p)  and  if  the  statute  on  which  the 
conviction  is  founded,  in  terms  requires  the  oath  of  a  credible 
witness,  it  was  held  that  the  conviction  m\ist  aver  that  fact,  (p) 
The  form  prescribed  in  3  Geo.  4,  c.  23,  expressly  requires  the 
statement  to  be  ^^  a  credible  witness,''  {q)  amd  requires  that  it  be 
stated  that  the  evidence  he  gave  was  in  the  presence  of  the  de- 


(0  -fmr,  185.  (»)  /l.r.  Crmother,  1  T.  R.  125 ;  R,  f. 

Kk)  See  form,  Dickenson's  Justice,  Beim<f/,  6 T.  R.  75. 

title  Convictions.  (o)  Ante^  188 ;  2  Lord  Raym.  1545  ; 

(0  10  Mod.  388  ;  Auten  t.  Ctwew,  3  1  Stra.  316 ;  Andr.  18,  240. 

B.  &  Ores.  649.  (p)  Ex  parte  Alridge,  2  B.  &  Ores. 

(m)  A.  T.  Shnptm^  \  Stra.  44  ;  /{.  r.  600 ;  4  Dgwl.  &  R.  83,  8.  C. 

Stame,  1  But,  639.  {q)  See  fonn,  anit,  198,  in  notes. 
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the  eWdence. 


CHAP.  IV.     fendant^  but  not  that  he,  witness,  was  sworn  in  his  presence.  Nor 
cBEDiNGs  ™  c.  ^s  ^*  necessary  to  state  how  the  witnesses  were  sworn,  (r)  In  a  re- 

cent  case  it  was  held  that  from  a  statement  thatcerttdn  witnesses 

came  before  the  justices  upon  their  odths  to  them  severally  and 
respectively  administered,  it  substantially  appearl&d  that  the 
oath  was  administered  to  the  witnesses  in  the  presence  of  the 
magistrate;  {s)  and  if  the  appearance  of  the  defendant  be  stated, 
and  the  subsequent  proceedings  also  appear  to  have  been  con-  • 
tinuous,  it  will  be  presumed  that  they  were  all  in  the  defendant's 
presence.  (/) 
Mode  of  stating  If  there  be  several  witnesses,  the  3  Geo.  4,  c.  23,  appears  to 
require  the  evidence  of  each  to  be  stated  separately.  The  form 
also  prescribes  that  each  witness  shall  have  stated,  if  possible, 
the  day  of  committing  the  offence,  and  that  it  was  within  the 
limited  time  before  the  information  was  made  before  the  justice- 
who  received  the  information ;  (w)  and  as  well  at  common  law  as 
under  this  act,  the  place  where  it  was  committed  must  be  shown 
to  have  been  in  the  county  throughout  which  the  convicting 
justice  has  jurisdiction,  {v) 

The  mode  of  stating  the  evidence  of  the  oflfence  itself  is  now 
prescribed  and  enforced  by  3  Geo.  4,  c.  23,  according  to  ttie 
principles  that  always  were  recommended  by  the  Courts  even  at 
common  law,  but  too  frequently  not  observed,  viz.  "  the  state- 
ment of  the  endence  as  nearly  as  possible  in  the  words  used 
by  the  witness,'^  Justices  therefore  are  not  to  state  what  they 
may  think  is  the  result  of  the  testimony  or  proofs,  but  at  least 
the  principal  words,  without  altering  their  sense  in  any  respcict. 
It  has,  however,  been  considered  that  they  are  not  absolutely 
required  in  all  cases  to  state  all  the  very  words,  especially  where 
the  evidence  is  irrelevant,  although  the  safer  course  is  to  do 
so,  {w)  and  the  whole  of  the  evidence,  as  well  for  as  against  the 
defendant,  (ar)  It  is,  we  have  seen,  the  duty  of  a  magistrate  not 
tb  siiffer  the  witnesses  to  swear  in  the  very  terms  of  the  sta- 
tute; (y)  and  the  Courts,  we  have  se«n,  have  laid  it  down  as  a 
rule,  that  at  least  the  clerks  of  justices,  if  not  themselves,  sfaoidd 


(t 


C( 


(r)  R.  r,  Se/way,  2  Chit.  R.  522. 

Is)  A.  V.  Glossopt  4  B.  &  Aid.  616  ; 
bttt  irate,  the  cenTielie»  imputed  that  the 
evidence  was  given  in  defendant's  pre- 
sence. 

(/)  Id.  ibid,  and  if.  v.  Lovct,  7T.  ft. 
152  ;  R.  V.  SwaUow,  8  T.  R.  tM  ;  R.  v. 
Crisp,  7  East,  389. 

(tt)  R,  V.  n^oodvoch,  7  East,  146  ;  R, 
v.  Crisp,  id.  3&9. 


(»)  R,  V.  Jeffries,  1  T.  R.  241 ;  it  r. 
Smith,  8  T.  R.  538. 

(v)  R.  V.  Warnf4»d,  S  Dowl.  &  R« 
499  ;  and  A  v.  Rix,  4  Dowl.  &  R.  354. 

{x\  R,  V.  Clark,  8  T.  rf.  2iO  ;  and 
per  Abbott,  C.  J.  in  R.  r.  Rix,  4  D,  Sl 
R. 354. 

(y)  R.  V.  AUm,  cited  Paley  on  Con- 
victions, by  Oowling,  165,  in  note,  5 
Dowl.  and  Ry.  490,  died. 
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take  down  the  words  a8  they  were  used,  (z)  There  are  two  modes,  CHAP.  IV. 
either  of  which  may  be  safely  adopted;  the  first  to  take  down  the  c1^dino\,X/ 
very  words  of  all  the  questions  and  ofiswers  precisely  as  they 
were  put  and  answered;  and  the  second  merely  to  set  out  thestate- 
ment  of  each  witness  as  if  it  were  continuous,  and  omitting  the 
questions.  The  former,  as  most  strictly  complying  with  the 
directions  of  the  statute,  is  recommended  as  the  most  explicit 
and  certain.  If  neither  course  be  adapted,  asid  the  justice  state 
only  the  result,  and  draw  an  erroneous  conclusion,  we  have  seen 
he  may  be  compelled  to  state  the  evidence  in  the  terms  pre- 
scribed by  the  act ;  and  if  the  affidavits  on  which  the  motion  for 
the  mandamus  be  founded  shotdd  raise  a  suspicion  of  an  un- 
just motive  on  the  part  of  the  justice,  and  that  he  had  been 
previously  requested  to  alter  his  conviction,  but  without  effect, 
he  may  at  least  have  to  pay  the  costs  of  the  motion;  (a)  and  he 
might  be  prosecuted  if  he  have  wilfully  drawn  an  incorrect 
result,  {b) 

With  respect  to  the  statement  in  the  conviction  of  the  evi- 
dence as  to  the  substance  of  the  charge,  justices  are  only  re- 
quired to  state  the  facts  correctly,  as  the  witnesses  swear  \  (c) 
for  it  is  the  business  of  the  complainant  or  informant  to  see 
that  his  information  be  proved,  and  the  requisites  of  which  we 
have  considered,  {d)  If  there  have  been  averments  in  the  in- 
formation that  the  defendant  is  not  within  any  exceptions  in  an 
enacting  clause,  we  have  seen  that  the  informer  need  not  in 
general  prove  the  averment,  but  the  defendant  must  prove  any 
facts  to  bring  himself  within  the  exception ;  and  unless  he  do 
so  the  conviction  need  not  suppose  that  the  informer  gave  any 
evidence,  nor  need  it  suppose  that  any  evidence  as  to  the  excep- 
tions was  given,  (e) 

Although  the  form  of  conviction  prescribed  by  3  Geo.  4.  Sutementof 
c.  23,  in  terms  only  requires  the  whole  of  the  evidence  to  be  ^^^  evidence 
stated,  and  does  not  prescribe  the  form  that  the  defendant  was  for  the  defend- 
formally  called  upon  for  his  defence,  yet  it  is  proper  to  intro- 
duce that  statement,  after  the  evidence  for  the  complainant,  (/) 
as  thus  : — ^^  Whereupon  the  said  defendant  is  asked  by  me  the 
^'  said  justice,  what  he  hath  to  say  or  oiEer  in  his  defence,  or 
'^  as  evidence  against  the  said  information  and  o£fence,  and  in 
^'  answer  to  the  evidence  so  given  as  aforesaid,  and  what  he  hath 

{z)  Ante,  200,  note  (w) ,  R.  v.  Marshy  in  note. 
Bar.  &  Cres.  717  ;  4  Dowl.  &  Ry.  260.  [d)  Ante,  155  to  171. 

S.  C.  anie^  189,  190.  \e)  R,  r.  Turner,  5  M.  &  S.  206  ;  R. 

(a)  ytnte,  198,  and  1  Vol.  793>  4.  y.  Mmrtk,  3  B.  &  Cres.  717. 

\b)  R,  V,  Pearce,  9  East,  3Mi.  {/)  See  form,  in  R,  v.  Clark,  8  T.  R. 

(c)  3  Geo.  4,0. 23  ;  see  form,  anie,  198,  221  ;  15  East,  456  ;  Paley  on  Conv.  32. 
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CHAP.  IV.     "  to  say  why  he  should  not  be  convicted  of  the  said  oiFence ; 

SITMMAHY  PRO*  * 

CCBDJN08,  &c.  ^'  whereupon  the  said  defendant  saith  that  &c/'  [here  state  con- 
cisely  the  substance  of  the  alleged  defence^  and  if  the  defen- 
dant has  called  witnesses^  state  the  same,  as  thus :]    ^^  And 
'^  thereupon  now  here  one  credible  witness,  to  wit,  L.  M.  of, 
^'  &c.  upon  his  oath  deposeth  and  saith,  in  the  presence  of  the 
^^saidA.B.  the  said  complainant,  that,  &c."  [here  state  the 
terms  of  the  evidence,  as  nearly  as  possible  in  the  words  used  by 
the  witness,  as  directed  with  respect  to  the  evidence  for  the 
informer,  and  after  stating  the  whole  of  the  evidence  on  the 
behalf  of  the  defendant,  state  the  decision  of  the  justice.] 
What  evidence      The  very  object  of  the  statute  tiius  requiring  the  evidence  as 
the  w/Arttol   ^^  ^^^  *®  informer  as  for  the  defendant,  to  be  set  forth  in  the 
will  suffice  to    conviction  was,  that  the  Court  might  see  upon  the  face  of  it 
*^    ^  ^  that  there  had  been  at  least  sufficient  evidence  to  authorize  the 

justices  to  convict,  and  that  also  of  the  very  offence  as  charged  in 
the  information,  and  not  of  a  different  offence,  {g)  If  the  evi- 
dence stated  upon  the  face  of  a  conviction  be  such  as  that,  no 
reasonable  person  could  drmv  from  it  the  conclwdon  of  guilty j 
then  the  conviction  would  be  invalid ;  (A)  but  if  there  be  any 
evidence  that  might  upon  a  trial  of  an  action  have  been  left  to 
the  jury,  tiien  the  conclusion  of  guilty«  drawn  by  the  justice, 
cannot  be  vacated  or  disturbed,  (t)  In  one  of  the  most  explicit 
cases  on  this  subject,  the  Court  said,  '^  If  there  has  been  any 
'^  evidence  whatsoever,  however  slight,  to  estaUish  the  point, 
'^  and  the  magistrate  who  convicted  the  defendant  has  drawn 
*'  his  conclusion  from  that  evidence ;  we  will  not  examine  the 
*^  propriety  of  his  conclusion,  for  the  magistrate  is  the  sole 
'^  judge  of  the  weight  of  evidence."  (i)  Perhaps  where  there 
has  been  conflicting  testimony  of  several  witnessess,  and  the 
magistrate  should  disbelieve  the  testimony  of  one  or  more,  he 
should,  nevertheless,  state  the  whole  of  the  evidence  given ;  but 
in  stating  the  testimony  of  the  witness  he  disbelieves,  he  should 
omit  the  word  ^'  credible,"  and  add,  ^*  but  the  testimony  of  the 
^^  said  F.  Z.  was  given  in  a  manner  which  I  think,  and  do  find, 
'^.did  not  entitle  him  to  credit  or  to  be  believed,  although  stated 
^^  upon  his  oath  as  aforesaid ;"  or  if  any  witness  swore  that  the 
other  witness  was  not  to  be  believed,  the  latter  testimony  should 
be  stated. 
The  form  of         After  stating  the  whole  of  the  evidence,  the  conviction  pro- 

the  m(^icathm 

iogener»l.  ' 

(g)  R,  r,   Wart^ordy  5  Dowl.  &  R.      «op,  4  B.  &  Aid.  616. 
489 ;  A.  r.  Harper^  1  I>oWl.  &  R.  214  ;  (•)  Id.  ibid. ;  R,  r.  Smith,  8  T.  R.  590; 

2  D.  &  R.  Mag.  C.  67,  S.  C.  R,  r,  Reaton,  6  T.  R.  376. 

(A)  Per  Ahbott,  C.  J.  in  /L  v.  Glm- 
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ceeds  immediately  to  Ibe  n^udication,  which,  according  to  the    CHAP.  iv. 
form  prescribed  in  3  Geo.  4.  c.  23,  (A)  runs,  "  Therefore  it  cbedinos  ^ ^lc, 
manifestly  appearing  to  me  [or  us,  &c.]  that  he  the  said  - — 

C.  D,  (naming  him)  is  guilty  of  the  offence  charged  upon  him 
in  the  said  information,  I  [or  we,  &c.]  do  hereby  convict  him 
''  of  the  offence  aforesaid,  and  do  declare  and  adjudge  that  the 
^'  said  C.  J9.  hath  forfeited  the  sum  of  — /.  of  lawful  money  of 
'^  Great  Britain,  for  the  offence  aforesaid,  to  be  distributed  [or 
^'  paid,  as  the  case  may  be]  according  to  the  form  of  the  sta*- 
^'  tute  in  that  case  made  and  provided.    Given,  &c.''    Before 
this  act  it  was  established,  that  no  particular  form  or  style  of 
adjudication  was  necessary,  and  the  words  '^  that  C.  2>.  accord* 
'^  ing  to  the  form  of  the  statute,  is  convicted,''  was  considered 
a  sufficient   adjudication.  (/)      But  it  was  always  considered 
essential  that  there  should  appear  that  a  jtcdgment  was  pro- 
nounced, and  that  the  same  should  in  substance  be  precise  and 
certain,  (m)  and  that  even  in  cases  where  n,  forfeiture  or  punish' 
vient  would  be  the  legal  and  imperative  result,  yet  that  the 
justice  must  adjudicate  that  the  same  has  been  incurred,  al-* 
though  he  had  no  discretion  or  power  to  prevent  that  result;  (n) 
and  we  have  seen,  that  the  form  prescribed  by  the  3  Geo.  4. 
c.  23,  still  requires  the  adjudication  as  to  the  forfeiture,  (o) 
But  as  to  the  distribution  of  any  penalty,  it  was  held  that  when 
the  justice  has  no  discretionary  power,  it  suffices  if  he  ad- 
judges that  it  shall  be  distributed  or  pud  according  to  the  sta- 
tute in  that  case  made  and  provided,   or,   *^  as  the  law  di- 
'^  rects;*'  (p)    and  the  form  in  3  Geo.  4.  c.  23,  is  to  the  same 
effect.     But  when  the  distribution  is  imcertain  or  discretionary, 
there  must  be  an  express  adjudication  how  the  same  shall  be 
divided  or  applied,  (q) 

The  form  in  3  Geo.  4.  c.  23,  it  will  be  observed,  seems  to  Aj  to  tlie  adjcf- 
dispense  with  the  previous  supposed  necessity  for  the  justice,  tiWng^uc^' 
in  his  adjudication^  negativing  any  exemptions  or  exceptions,  (r)  *'«"■• 


(A)  Ante,  197,  198,  in  note. 

{i)  R.  r,  TAompmm,  2  T.  IL  8 ;  iZ.  r. 
J^criea,  4  T.  R.  768  ;  A.  v.  ChmtOery  14 
East,  M7. 

(m)  Paley,  206,  208. 

(it)  A.  y.  Hawka,  2  Stra.  SfiS  ;  H.  v. 
Vipimi,  2  Burr.  1163;  R,  y.  Athton,  8 
Mod.  175 ;  R,  y.  HarriSj  7  T.  R.  238  ; 
iZ.  y.  Salomotu,  1  T.  R.  251. 

(0)  Antej  198,  in  note. 

(p)  Salk.  383. 

(7)  Pot/,  R.  y.  Demptey^  2  T.  R.  96 ; 
R,  y.  PrieBi^  6  T.  R.  538 ;  R,  y.  Sntith^ 
5  M.  &  S.  133. 

(r)  Before  the  3  Geo.  4,  c.  23,  sucli 


negatiye  in  the  a^jmdkatkn  was  mfpoaed 
to  be  necessary.  It  was  certainly  so  in 
the  in/ormaiionf  antCf  167,  8  ;  bnt  as  the 
exemption  or  exception  was  to  be  proyed 
bv  the  defendant,  and  unless  so  proved 
his  guilt  was  established  (/Z.  v.  Turner,  5 
M.  A  S.  206)  it  seems  absurd  to  require 
the  justice  to  ai(;udge  upon  a  matter  upon 
which  no  eyidence  had  been  given  before 
him.  There  is  some  confusion  in  the 
books  upon  this  point,  in  consequence  of 
the  reporter  or  author  not  distinguishing 
between  the  requisites  of  an  informaiion 
and  of  a  cimmdion.  In  R.  v.  Jukee,  8 
T.  R.  542,  tlie  information  did  not  nc- 
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CHAP.  IV.  Sapposing)  however,  that  the  statute  upon  which  the  proceeding 
cKBDiNoa,  &c.  ^^  founded  substantially  requires  the  exceptions  to  be  negatived 
in  the  convictiqn  and  a^judicatioii,  as  well  as  in  the  information, 
then  the  omission  in  the  former  would  be  fatal,  and  not  aided 
as  matter  of  form  by  the  3  Geo  4.  c.  23.  s.  3.  (9)  In  a  leading 
case  before  that  statute.  Lord  Kenyon  said  that  "  the  convic- 
tion itself  should  shew  that  the  party  accused  hiui  not  the 
de/gnce  which  the  act  gives  him ;"  (r)  and  therefore,  though 
it  seems  singular  that  a  justice  should  be  required  to  find  a  fact 
upon  which  the  defendant  has  not  thought  proper  to  adduce 
any  evidence,  the  safer  course  maybe  to  introduce  the  negative 
adjudication  in  the  conviction,  in  all  cases  where  the  enacting 
clause  states  exemptions  or  exceptions,  (s) 
sutement  of  It  will  be  observed,  that  in  the  form  prescribed  by  3  Geo.  4y 
thei^/jca/^  ^'  ^»  ^®  justice  is  merely  required  to  state  that  he  convicts 
'^  of  the  offence  aforesaid,'*  meaning  the  offence  as  previously 
charged  in  the  recited  substance  of  the  information,  and  which 
we  have  seen  must  correspond  with  the  information  as  origi- 
nally framed,  and  upon  which  the  defendant  was  summoned,  {t) 
Hence  it  will  follow,  that  in  general,  if  the  information  was.  in 
substance  defective,  the  conviction  cannot  aid;  and  we  have 
seen,  that  the  conviction  cannot  be  for  another,  either  different 
OP  larger  offence,  than  that  stated  in  the  information ;  (u)  or,  as 
for  an  act  committed  with  a  differetd  intent,  or  under  another 
statute  than  that  charged :  (r)  thus,  we  have  seen,  that  if  the 
information  charged  that  the  defendant  wilfully  and  maliciously 
cut  and  damaged,  and  carried  away  a  post,  or  part  of  a  fence,  &c., 
which  is  an  offence  against  the  7  &  B  Geo.  4,  c.  30,  the  defen- 
dant cannot  be  convicted  of  merdy  carrying  it  away  with 
intent  to  steals  that  being  an  offence  under  a  different  act,  the 
7&8Geo.  4,  c.  29.'(t;) 
sutement  of        If  the  original  information  was  defective,  and  the  defen- 

w^Wng  objec-'  ^^^^^9  ^^I^*^  *®  hearing,  expressly  waived  the  objection,  then 
tiona  to  infor  •  the  justice  should,  before  he  proceeds  further,  have  the  infor- 
mation made  perfect,  and  should  state  in  his  conviction  that 
fact,  and  the  defendant's  waiving  the  necessity  for  a  fresh 
summons  5  and  then  the  conviction  may  state  "  that  the  de- 
^^  fendant  was  guilty  of  the  said  offences  so  charged  in   the 

grative  the  exemption;  and  that  was  the  Cb'.tty's  Game  Laws,  2d  edit.  750. 
defect  which  was  considered  fatal,  al-  (/)  ^n/e«  }85. 

though  the  marginal  analysis  only  re-  («)  Rogers  v.  Janet,  3  Bar.  &  Cres. 

feni  to  the  conviction.  401) ;  5  Dow.  &  Ry.  268  ;  R.  v.  Soper 

(g)  R,  r.  JuJkei,  B  T.  R.  542.  md  others,  3  Bar.  &  Cres.  857  ;  5  JDow. 

(r)  Id.  544.  &  Ry.  669,  S.  C. 

(*)  R.  V.  ^mcr,  5  M.  &  S.  20<»;  see  (w)  /2.  v.  Harper,  I  Dowl.  &  Ry.  223. 

ante,  167,  8,  191,  2  ;  and  see  the  fonu,  (w)  Id.  ibid. 
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^  said  information,  when  the  same  had  been  so  amended  by    CHAP.  iv. 
"  and  with  the  said  defendant's  consent  as  aforesaid."  Vl^^,VZ  'l^' 

CERDINGS,    ttC. 

We  have  seen  the  necessary  certainty  in  an  mfonnation^  Ix)  7 — ; — : 

11.1  11        1  1  .       ,  .     .  ,  .     Certainty  in 

and  which  must  also  be  observed  in  the  conviction,  whenever  it  stating  the  of- 
is  necessary  therein  to  set  forth  the  circumstances  of  the  of-  ^®°^*'' 
fence.  It  has  recently  been  decided,  that  in  a  conviction  and 
commitment  under  the  Game  Act,  for  trespasshig  on  land  in 
the  day  time  in  pursuit  of  game,  it  is  sufficiently  certain  to 
state  that  the  defendant  trespassed  in  pursuit  of  game  on 
certain  land  in  the  possession  of  A,  />'.,  without  giving  the 
land  any  name,  or  setting  it  out  with  abuttals,  {y)  But  it  must 
be  observed,  that  in  general  questions  as  to  certainty  in  the 
description  of  an  oflfence  more  properly  relate  to  the  informa- 
tion than  the  conviction. 

It  is  clear,  that  in  cases  where  it  is  essential  to  the  charge.  Uncertainty  in 
that  not  only  an  act  has  been  committed,  but  also  that  to  com-  lion  Vlira*or 
plete  the  offence,  it  should  have  been  committed  under  certain  "^ot  aided  by 
collateral  circumstances y  then  the  information  must  have  averred 
those  facts,  or  a  conviction  upon  it  would  not  be  sustainable,  {z) 
So,  if  the  information  chargt^d  tihe  offence  in  the  alternative, 
"  as  used,  or  intended  to  use,"  and  this  alternative  charge  be 
continued  in  the  conviction,  the  latter  could  not  be  sustained.(a) 
And  even  if  the  defendant  appear,  and  do  not  object  on  the 
hearing  to  the  uncertain  charge  in  the  information,  and  the 
evidence  establish  that  the  defendant  was  guilty  of  one  part  of 
the  charge,  even  then  it  has  been  held,  that  the  justice  cannot 
in  his  conviction  aid  the  defect  in  the  information,  by  adjudging, 
not  that  the  defendant  was  guiHy  of  the  offence  aforesaid^  but 
that  he  was  guilty  of  that  part  of  the  charge  which  had  been  so 
established,  (h) 

We  have  seen,  that  although  not  usual,  nor  in  general  advi-  Conviction  of 
sable,  yet  several  offences  may  be  included  in  the  same  infor-  ^„^^  °^" 
mation  and  stated  in  several  counts,  or  parts  thereof;  and, 
consequently,  may  also  be  adjudicated  upon  in  one  conviction,  (c) 
If  the  justice  convict  of  ail  the  offences  charged  in  the  infor- 
mation, his  conviction  shoiild  be  in  the  plural,  "  of  the  of- 
'^  fences  aforesaid;"  or  he  may  distictly  atljudicate  on  each. 

If  there  be  several  offences  charged  in  the  information,  a  con- 

# 

<x)  ^nie^  155,  to  171,  as  to  certainty  Dow.  &  Ry.  143. 
in  general.  {b)  R.  v.  North,  fi  Dow.  h  Ry.  143, 

(y)  R,  V.  Alellor,  2  Dowl.  Prac.  Rrp.  aeti  qturre;  and  note  that  in  that  case  the 

173.  conviction  continued,   and   did   not  ut- 

(z)  Ex  parte  ffawkiru,  2  B.  &  Cres.  tempt  to  aid  the  ambiguity. 
21 ;  3  Dowl.  &  R.  20'».  (c)  ^ntc;  169  ;  R.  v.  Swatlow,  ST.  R. 

(«)  R,  V.  Pain,  .5  B.  &  Crca.  251 ;  7  286. 
Dowl.  &  R.  678,  S.  C.  ;  R.  v.  North,  6 
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CHAP.  IV..    viction,  stating  that  the  defendant  was  guilty  of  the  offience 
cMDiNG«  ''Sec.  aforesaid,  would,  it  has  been  considered,  be  void  for  uncertainty 

which  of  the  several  offences  was  referred  to.  {d)     When  the 

justice  intends  to  convict  of  one  of  several  chained  offences,  he 
must  be  particular  in  shewing  which ;  and  should,  in  terms, 
acquit  or  dismiss  the  complaint  as  to  the  residue. 

Adjudication  As  rcspccts  the  forfeiture  or  punishment,  we  have  seen  that 
JILlSihrn^^tT  **^®  ^^^°^  prescribed  m  the  3  Geo.  4,  c.  23,  continues  the  ne- 
&c.  cessity  for  an  adjudication,  even  where  the  penalty  or  imprison- 

ment is  fixed,  and  the  justice  has  no  discretion,  (e).  Where  the 
statute  gives  any  discretionary  judgment,  then  it  will  be  obvious 
that  the  justice  must  be  certain  and  explicit  in  his  adjudica- 
tion. (/)  But  if  the  statute  require  a  conviction  in  a  penalty,  and 
then  adds,  that  on  default  of  payment,  the  party  shall  be  subject 
to  certain  corporeal  punishment  or  imprisonment,  it  suffices  to 
adjudge  the  payment  of  a  prescribed  penalty  without  noticing 
the  contingent  punishment,  which  must  be  the  subject  of  a  sub- 
sequent application  to  a  justice,  {g)  As  regards  the  adjudication 
for  a  fixed  penalty,  if  it  name  too  small  a  sum,  it  will  be  as  in- 
valid as  if  it  were  too  large.  (A)  If  the  penalty  is  to  be  only 
according  to  the  value,  or  the  amo\mt  of  the  real  injury,  then 
the  justice  must  take  care  duly  to  ascertain  the  amount,  and  ad- 
judicate accordingly;  and  if  the  injury  were  less>  his  direction 
to  pay  the  largest  sum  he  has  power  to  fix,  when  greatiy  ex- 
ceeding the  actual  damage,  would  be  improper,  if  not  invalidate 
his  conviction  on  appeal,  (t)  When  the  penalty  b  in  the  dis- 
cretion of  the  justice,  he  should  take  care  and  exercise  a  sound 
discretion,  and  fix  the  proper  amount,  especially  when  he  has 
power  to  mitigate  a  penalty  fixed  by  the  act;  (A)  and  it  is  said  that 
in  the  latter  case  the  conviction  should  first  fix  or  name  the 
penalty  incurred  by  the  statute,  and  then,  in  a  separate  sentence, 
state  to  what  smaller  sum  the  justice  does  thereby  mitigate  it, 
for  otherwise  it  could  not  appear  that  he  had  exercised  his  au- 
thority in  both  points  according  to  tiie  terms  of  the  statute.  (/) 
But  it  would  seem  sufficient  for  the  justice  at  once  to  adjudicate 
^^  that  the  defendant  hath  forfeited  and  shall  pay  a  named  sum 


(<0  A  y.  Salonumt,  1  T.  R.  249  ;  and 
yet  it  haa  been  held,  that  "  luudemean' 
or,"  in  the  aingular,  ia  nomen  coUecii- 
vum,  and  may  include  aeTeral  crimes  of 
that  nature. 

(e)  Ant€,  198,  in  note ;  and  R,  vJIarrU, 
7T.  R.  938 ;  R,  v.  hawket,  2  Stra.  858. 

{fj  R.  V.  Vipont  antl  others^  2  Burr. 
1 163 ;  and  see  Bum  J.  tit.  Commitment. 


(g)  R,  r.  Chandler,  Cartb.  501  ;  R.  r. 
Jffelps,  3  M,  and  S.  331. 

(k)  R,  V.  Salomons,  IT.  R.  249. 

(i)  R,  T.  Harper,  1  Dowl.  Hnd  R.  223. 

[k)  Reeve  v.  Poole,  4  Bar.  and  Cres. 
156. 

(/;  Dick.  Sessions,  3ded.  595;  Paley, 
209,  210  ;  and  see  form,  Chitty's  Game 
Law,  2d  edit.  765  ;  1  Bum  J.  B51. 
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^'  as  the  penalty  for  his  said  oiSence,  mitigated  by  me  the  said    chap.  iv. 

«c  •       *•  4.    i.      xl.      ^A^4...4.^  >»  SUMMARY  PRO- 

"  justice,  pursuant  to  the  statute.                                                  cbedincs,  &c. 
The  form,  in  3  Geo.  4,  c.  23,  concludes  "to  be  distributed  or  t^.  ^ .,  ,. 

'  '  '  Dntnbution  or 

'^  paid  according  to  the  form  of  the  statute  in  that  case  made  application  of 
"  and  provided;'*  but  this  only  applies  when  the  justice  has  no  ^^  ^'**  ^' 
discretion ;  when  he  has,  he  must  carefully  exercise  it,  and  de- 
clare in  express  terms  how  he  has  done  so,  or  the  conviction 
may  be  void,  (m)  The  form  under  the  7  &  8  Geo.  4,  c*  29,  and 
c.  30,  state  by  what  terms,  and  when  the  penalty  is  to  be  paid 
to  the  party  aggrieved^  or  when  and  how  otherwise,  (n)  If  there 
be  any  uncertidnty  in  the  parish  or  township,  to  whom  the  pe- 
nalty or  a  part  is  to  be  pud,  it  will  be  void;  (o)  and  where  the 
penalty  is  to  be  paid  to  the  person  who  seised  the  forfeited 
article,  the  evidence  as  well  as  the  adjudication  must  expressly 
show  who,  in  particular,  effected  the  seizure,  to  whom  the 
money  is  to  be  paid,  or  the  conviction  would,  on  certiorari^  be 
quashed.  (j!>) 

The  acts  giving  summary  proceedings  for  small  offences  some-  Adjudicatioa 
times  contain  particular  directions  relative  to  costs;  but  inde-  ^^^^^^' 
pendently  of  any  such  particular  provisions,  the  general  act,  18 
Geo.  3,  c.  19,  provides  for  the  costs  of  such  proceedings^  as  well 
for  the  informer  as  the  defendant.  It  enacts  that  '^  where  any 
<'  complaint  shall  be  made  to  a  justice,  &c.^  and  any  warrant  or 
'^  summons  shall  be  issued,  it  shall  be  lawful  for  the  justice  or 
^^ justices,  Sfc.  who  shall  have  heard  and  determined  the  com- 
"  plaint y  to  award  such  costs  to  be  paid  by  either  of  the  parties, 
^^  and  in  manner  and  form  as  to  him  or  them  shall  seem  fit,  to 
^^  the  party  injured;  and  if  not  forthwith  paid,  the  said  justice 
^'  or  justices,  by  warrant  under  their  hand  and  seal,  may  levy 
''  the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the 
*^  person ;  and  if  no  goods,  may  commit  the  party  to  the  house 
^  of  correction  for  the  county  where  he  resides,  there  to  be  kept 
"  to  hard  labour  for  not  less  than  ten  days,  nor  more  than  one 
"  month,  or  until  such  sum,  together  with  the  expenses  attend- 
*^  ing  the  commitment,  be  first  paid."  Under  this  act,  or  any 
other  that  authorizes  a  justice  on  summary  conviction  to  award 
the  costs  of  or  antecedent  to  conviction,  he  must  ascertain  and 
insert  the  same  in  his  conviction,  and  not  leave  the  amount  in 
the  discretion  of  the  constable  or  other  person ;  and  an  adjudi- 
cation even  that  the  defendant  shall  pay  the  reasofiable  charges 
of  a  levy,  was  holden  bad,  however  difficult  it  may  be  for  a  jus- 


Cm)  ^nte,  198,  in  note ;  R.  v.  SmUh,  ft  (o)  R.  v.  Priest,  6  T.  R.  538. 

M.  &  S.  133 ;  R.  v,  Dnipsey,  2  T.  R.  96.  (p)  R,  ▼.  Smith,  5  M.  &  S.  133. 

(«)  Ante,  138. 
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CHAP.  IV.     tice  to  ascertain  the  contingent  expense,  (q)    In  a  late  case  it 

cBEDiNos '&a  *^PP®*^^^  ^^'^^  ^®  warrant  of  "commitment^  xmder  the  then 

Stage  Coach  Act,  60  Geo.  3,  c.  48,  recited  the  conviction,  from 

which  it  appeared  that  the  defendant  had  been  committed  by  tlie 
justices  for  three  months,  ^^  unless  before  that  time  he  pays  the 
^^  sum  of  6/.,  together  with  the  expenses  of  the  warrant,  viz. 

'^  a  sum  of shillings,"  without  specifying  the  precise  sum 

he  was  to  pay  for  expenses ;  and  Abbott,  C.  J.,  said  the  defen* 
dant  here  certainly  cannot  know  on  what  terms  he  is  to  be  dis- 
charged, and  the  gaoler  is  equally  in  the  dark.  1  he  conviction 
and  commitment  should  have  ascertained  predseiy  what  sum 
for  expenses  the  defendant  was  to  pay.  Let  the  conviction  be 
quashed  and  the  defendant  discharged,  (r)  But  the  27  Geo.  2, 
c.  20,  s.  2,  enables  the  constable  or  officer  making  a  distress  for 
a  penalty,  to  deduct  the  reasonable  charges  of  taking,  keeping, 
and  selling  the  distress,  out  of  the  money  arising  from  the  sale, 
and  he  is  to  pay  the  overplus  to  the  party  distrained  upon ;  and  in 
that  case  the  offiaevy  and  not  the  justice,  is  to  fix  correctly  and 
at  his  peril,  the  reasonable  costs.  («)  If  the  officer  retain  too 
much,  he  may  be  sued  for  the  amount;  (/)  and  if  he  neglect  to 
return  what  he  has  done,  the  justice  may  fine  him.  {u) 
Conclosion  of  The  form  prescribed  in  3  Geo.  4,  c.  23,  concludes,  ^^  Given 
Se  date^slg^n-^  "  under  my  hand  [or,  under  our  hands]  and  seal,  the day 


sign- 
ing  and  seal- 
ing. 


€( 


of 


in  the  year  of  our  Lord 


This  form  implies 


that  the  convicting  justices  must  respectively  sigfi  and  actually 
formally  seal  and  deliver  or  execute  the  conviction  as  if  the 
same  were  their  deed,  the  latter  ceremony  importing  that  they 
have  fully  considered  or  resolved  upon  the  antecedent  conviction 
as  the  result  of  their  judgment  and  determination,  (t^)  'lliese 
were  always  at  common  law  considered  essential  to  the  validity 
of  a  conviction,  (w)  The  date  is  essential  to  show  the  time  when 
the  conviction  was  made,  which  sometimes  we  have  seen  is 


(g)  B.  V.  Payne,  4  Dowl.  and  R.  72 ; 
R,  y.  Symons,  1  Eadt,  189  ;  R.  v.  Pat- 
cheti,  .*>  East,  330  ;  R.  r.  NotHnghatn, 
12  East,  57  ;  and  see  R.  r.  EboeU,  2 
Lord  Raym.  1514;  R.  v.  Hill,  Cowp. 
(lO,  S.  P. 

(r)  R.  r.  Fayney  4  Dowl.  and  R.  72. 
In  these  rases  the  justice  might  with  pro- 
priety insert  a  sam  in  bis  conviction  and 
warrant  to  levy  or  cammit  sufficient  to 
cover  any  contingent  prtupeetive  r.r- 
pente*,  as  the  reasonable  expenses  of  the 
constable  in  travelling  to  make  a  dis- 
tress or  seizure,  the  keeping  such  dis* 
tress  for  seven  days,  the  valuing  tb^ 


same^  and  the  expense  of  an  aactionecr's 
selling  the  same,  with  the  auction  duty, 
if  any ;  and  then  if  the  defendant  should 
pay  the  amount  immediately  he  might 
be  allowed  a  rebate  for  chai^ges  not  in- 
cnrred. 

(«)  See  also  the  general  act,  5  G.  4, 
c.  18,  pott. 

(0  UtnpieUy  v.  M^Lam^  i  B.  and 
Aid-  42. 

(ii)  1  Salk.  380;  Paley,  244. 

\v)  ^nte,  198,  io  note  ;  Plowd.  308. 

{w)  R.  v.  EUval,  2Stra.  794  ;  Biuten 
V.  Carew,  3  B.  and  Ores.  649 1  Dait. 
Justice,  chap   115. 
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essential  |  (x)  and  yet  it  has  lieen  holden  that  if  the  date  were    Cif  AP.  iv. 

impossible  or  incongruous,  it  may  be  rejected  as  surplusage,  and  cbedings,  dc! 

will  not  vitiate  if  the  correct  time  can  be  ascertained,  (x)  But  the 

time  of  the  actual  subscription  and  sealing  is  not  material,  nor 

need  it  correspond  with  that  on  the  face  of  the  conviction,  (y) 

We  have  considered  when  in  case  of  a  conviction  by  two  or 

more  justices,  they  must  be  both  present  together  at  the  same 

time  pending  the  hearing  of  the  evidence,  and  actually  concur 

and  sign  their  conviction.  (2) 


The  foregoing  observations  principally  refer  to  the  common  ConvicUom 
law  requisites  of  a  conviction,  and  those  prescribed  by  the  S^^J^tutoT" 
gefieral  act,  3  Ceo.  4,  c.  23,  but  which  expressly  excepts  other 
cases  where  dmy  particular  act  prescribes  another  form ;  {a)  and 
we  have  seen  that  most  of  the  modem  acts,  as  the  7  &  ^  Geo.  4, 
c.  29, and  c.  30,  9  Geo.  4,  c.  :5l,  1  &2  W.  4,  c.  32,  prescribe  a 
particular  form  to  be  obbcrved,  and  which  must  not  be  materially 
departed  from,  {b)  As  respects  these,  as  well  as  convictions  in 
tlie  form  prescribed  by  the  3  Geo.  4,  c.  23,  the  general  rule  to 
be  observed  is,  that  the  verjf  words  directed  to  be  used,  must  be 
literally  piu-sued,  when  the  statute  says,  that  the  conviction 
shall  be  in  the  form  following :  (c)  or  if  the  enactment  be  **  or 
*^  in  words  to  the  same  effecty*  then  that  the  conviction  must 
either  strictly  adopt  the  prescribed  form,  or  at  least  must 
be  according  to  the  ifiteitt  and  purpose  of  the  act.  {d)  And  in 
all  these  cases,  as  under  the  3  Geo.  4,  c.  2'^y  the  justice  might, 
by  mandamus,  be  compelled  to  reform  an  imperfect  conviction, 
according  to  the  spirit  of  the  statute,  (e)  Some  acts  give  so 
general  a  form  of  conviction,  as  not  even  to  disclose  what  par- 
ticular offence  had  been  committed,  but  merely  that  "  the  party 
'*  was  convicted  of  a  certain  offence  contrary  to  law,"  {f)  whilst 
others  permit  the  omission  of  any  statement  of  the  informa- 
tion, summons,  or  evidence,  and  merely  require  the  magistrate  to 
shew  of  what  offence  he  has  convicted  the  party.  In  these  cases 
it  has  been  justly  observed,  that  great  precision  and  certainty 


(s\  U.  V.  Pidon,  2  Eart,  196.  (d)  JR.  v.  Priest,  6  T.  R.  538. 

(y)  Id.  ibid.   R.  y.  Barber^  1  East,  (e)  SetnbU  onrr,  .00,201. 

185.  (/  ^  See  the  constitutional  observa 

(•)  Ante,  192. 197 »  8,  note  (/).  tion  of  Mr.  Axlolphns,  in  bit  able  obaer- 

(a)  3  Geo.  4,  c.  23«  9.  I,aa/e,  i'j7,  8.  rations  on  the  enormoQS  nnd  dNnfferous 

(k)  jfntet  132  to  M3.  powers  given  to  a  tingle  juiitice  by  the 

(cj  H,  T.  JeftfUi,  4  T.  R.  769,  anie,  \  agrant  Art,  5  Geo.  4,  c.  Sii,  and  other 

198.  ,  acts ;  Pamphlet  publi«hcd  a.  d.  1H24. 
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CHAP.  IV.    ought  to  be,  and  is  required,  in  showing  the  jurisdiction  of  the 
*^**''.1«I  ^^^  justice,  and  the  offence,  and  a  negative  of  all  circumstances  that 

might  by  any  exception  in  the  enacting  clause  in  the  act  have 

afforded  ground  of  defence,  (g)  Very  firequenUy  a  concise  and 
prima  facie  very  easy  form,  is  given  in  particular  acts,  with  a 
short  direction  in  these  terms :  ^^  here  state  the  offence,*'  leaving 
a  blank  in  the  form  where  it  is  to  be  introduced.  In  these  cases 
the  justice  must  observe  all  the  requisites  of  an  information  in 
stating  the  offence^  which  we  have  already  so  fully  consi- 
dered. (A)  So  that  in  those  cases,  he  in  reality  incurs  more 
trouble  and  risk  than  in  ordinary  cases,  where  the  informer 
must  lay  before  him  an  information  in  all  respects  unobjec- 
tionable, (t)  In  these,  and  indeed  in  all  other  cases,  unneces- 
sary  particttlaritjf  in  stating  more  than  is  absolutely  required 
will  not  prejudice,  but  will  be  rejected  as  surplusage ;  {k)  and 
therefore  in  cases  of  doubt,  the  best  course  is  to  set  forth  every 
thing  that  has  been  proved.  (/) 


Defects  in  con-      If  it  appear  upon  the  face  of  a  conviction  that  no  offence 
uded.  '  ^^^cis  committed,  then  it  will  be  invalid ;  and  in  case  any  pro- 

ceeding by  distress  or  imprisonment  should  take  place  under 
colour  of  the  same,  the  magistrate  who  issued  the  warrant 
thereon  will,  although  the  conviction  remain  unquashedy  be 
liable  to  an  action  of  trbspass  for  the  seizure  or  imprisonment; 
or  if  the  same  has  been  quashed,  he  may  be  liable  under  the 
43  Geo.  3,  to  an  action  on  the  case^  if  malice  can  be  proved,  (m) 
If  a  conviction  be  legal  an  the  face  of  it,  then  as  long  as  it 
stands  unquashed,  it  will  protect  the  magistrate  for  any  thing 
done  under  it.  (ri)  In  these  cases  also,  if  the  conviction,  al- 
though correct  in  form,  was  nevertheless  improper  on  the 
meritSy  and  an  appeal  has  been  ejppresslj/  given  to  the  convicted 
party ;  he  may  again  try  the  merits  on  certain  terms  by  i^peal 
to  the  session,  (viz.,  in  general  those  of  entering  into  a  recogni- 
zance, and  giving  notice  of  appeal) ;  and  if  there  be  a  material 
defect  in  the  conviction  or  previous  proceedings,  and  the  writ 
of  certiorari  be  not  expressly  taken  awat/y  then  the  defendant 
may  remove  the  same  into  the  Court  of  King's  Bench,  and 

(g)  Dick.  Sess.  3rd  ed.  394,  5  $  i?.  r.  (/)  A.  ▼.  J^ffMeg,  4  T.  K.  768. 

NeUd,  6  East,  4 17.  (tn)  Poti.  230. 

(A)  Ante,  162,  to  169.  (n)   Gray  r.  Cooktm,  16  East,  21  ;  1 

(t)  A  V.  HmteU,  13  East,  139.  Brod.  &  Bing.  432,  457  ^  7  T.  R.  623, 

(k)  Ante,  158.  Bndpott,  228  to  231. 
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there  cause  the  conviction  to  be  quashed  and  prevent  process    CHAP.  IV. 
thereon ;  or  if  such  process  has  issued  and  been  enforced^  he  ceedIngs  "^Ac" 

may  obtain  restitution^  or  release  from  imprisonment.    At  com- 

mon  law  it  frequently  occurred,  that  although  the  conviction 
was  just  and  proper  as  regarded  the  defendant's  guilty  yet  sotne 
formal  defect  was  afterwards  discovered  by  the  defendant  in  the 
conviction,  which  enabled  him  to  quash  the  conviction,  and  this  at 
a  time  when  it  was  too  late  to  proceed  ck  novo  ;  and  although  some 
particular  statutes  limited  the  defendant's  power  in  a  few  cases, 
there  was  no  general  statute  of  amendment  relative  to  convic- 
tion, until  the  3  Geo.  4,  c.  23 ;  the  3rd  section  of  that  statute 
therefore  enacted,  ^^  That  in  all  cases  where  it  appears  by  the 
'^  conviction,  that  the  defendant  has  appeared  and  pleaded,  and 
'^  the  merits  have  been  tried,  and  that  the  defendant  has  not 
^*  appealed  against  the  said  conviction  when  an  appeal  is  al- 
'^  lowed,  or  if  appealed  against,  the  conviction  has  been  affirmed, 
'^  such  conviction  shall  not  afterwards  be  set  aside  or  vacated 
"in  consequence  of  tmj^,  defect  of  form  whatever;  |but  the 
"  construction  shall  be  such  a  fair  and  liberal  constructimi/j^ 
"  will  be  agreeable  to  the  justice  of  the  case." 

It  will  be  observed,  that  this  act  only  applies  to  a  conviction 
after  the  defendant  has  appeared  and  pleaded^  and  only  extends 
to  defects  in  form  ;  convictions  therefore  ex  parte,  where  the 
defendant  having  been  summoned,  has  neglected  to  appear,  or 
having  appeared  will  not  plead,  or  "otherwise  say  not  guilty, 
and  defend  upon  the  hearing,  are  not,  when  defective  even  in 
/onw,  aided  by  this  act,  nor  are  defects  in  substance  inj^any 
case  aided. 

It  was  decided  under  an  antecedent  act,  containing  an  aiding 
clause  somewhat  similar,  that  the  omission  to  state  in  the  in- 
formation and  conviction^  exceptions  in  the  enacting  ^clause, 
was'^a  defect  in  substance,  not  aided  by  such  j  enactment,  (o) 
We  have  seen  that  appearance  and  pleading  to  an  information, 
aids  any  defect  in  the  summons,  or  even  the  total  omission 
hereof,  unless  the  defendant  prays  further  time,  (p) 

We  have  adverted  to  the  perhaps  'questionable  right  o(  the  Delivery  of 
defendant  to  have  a  copy  of  the  conviction  delivered  to  him  by  ^J^*^^?"^*^' 
the  justice ;  and  the  duty  of  the  justice,  within  a  reasonable  turningr  oon- 
time,  to  return  his  formal  conviction  in  writing  to  the  clerk  of  ^^^^  ^  ***" 
the  sessions,  in  order  that  the  defendant  may  at  least  there 


[o)  R,  V.  Jukes,  ST.  R.  536.  [p)  AnUy  \7C^, 

p  2 
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CHAP.  IV.  obtain  a  copy,  and  take  due  proceedings  for  an  appeal  when 
CBBDING8  ™  c*.  P^^">  ^^  ^  Bccurc  thc  due  appropriation  of  the  penalty  when 
' —   paid  or  levied,  (q)    If  the  justice  has  delivered  a  copy  to  the 

defendant,  and  returned  a  varying  copy  to  the  sessions,  the 

Court  can  only  proceed  on  the  latter,  (r) 


Enforcing  the 
payment  of 
penalty  or 
punisbment. 


When  a  reasonable  doubt  is  suggested  as  to  the  legality  of 
the  conviction,  or  the  rigf^,  or  the  means  of  enforcing  payment 
of  the  penalty  or  punishment,  the  Court  of  King's  Bench  will 
not  compel  the  justice  to  bicur  the  risk  of  an  action ;  (s)  but 
will  by  mandamus  compel  the  issuing  of  a  proper  warrant, 
if  the  suggestion  of  risk  be  colourable  or  not  unreason- 
able, (0  The  general  rule  is,  that  when  a  conviction  is  of 
doubtful  validity,  the  Court  will  not  compel  a  justice  to  issue 
his  warrant;  (u)  but  if  the  objection  be  merely  in  a  defect  in 
form,  and  therefore  the  conviction  is  not  void,  or  would  be 
aided  by  3  Geo.  4,  c.  23,  s.  3,  then  it  would  be  otherwise,  (t^) 


Execution  on 
the  conTiction 
by  warrati  of 
dittms  or  of 
imprisonment. 


Distress  war- 
rant (jr) 


The  modes  of  enforcing  a  conviction  adjudging  that  a  pe- 
cuniary  penalty  shall  be  paid,  either  with  or  without  costs, 
depend  entirely  on  the  particular  act  creating  the  offence,  and 
whether  it  expressly  authorizes  a  distress  warrant.  If  it  con* 
tain  such  an  express  enactment,  then  the  general  act  5  Geo.  4, 
c.  18,  enables  the  justice  either  to  issue  a  distress  warrant  or  a 
warrant  of  commitment;  and  which  by  the  2nd  section  of 
3  Geo.  4,  c.  23,  maj  be  issued  either  bj  the  coavicting  justices, 
or  by  any  one  justice  of  the  county  where  the  conviction  took 
place ;  and  it  should  seem  that  in  all  cases,  the  payment  of  the 
costs  of  a  summary  conviction  may  be  enforced  by  distress, 
under  the  express  enactment  of  18  Geo.  3,  c.  19.  {w) 

But  at  common  law,  and  by  the  present  general  law,  no 
warrant  of  distress  upon  goods  can  be  issued  or  levied ;  and  it 
is  only  by  particular  statute  and  express  enactment,  that  even 
at  this  day  a  distress  can  be  made,  {x)  Therefore  in  each  par- 
ticular case  the  statute  upon  which  the  summary  prpceeding  is 
founded  must  be  examined,  to  ascertain  the  precise  powers. 
The  general  act  5  Geo.  4,  c.  18,  s.  1,  only  applies  in  cases  where 


(q)  Ante,  196,  7. 

{r)  R.  V.  AUen,  15  East,  332 ;  and 
see  R.  r.  JuJka,  8  T.  R.  625  ;  R,  y,  Med- 
lam,  3  Burr.  1720 ;  pott,  217. 

{»)  Ante,  173,  4. 

(/}  Id.  ibid.  R.  y.  Robinson,  2  Smith  R. 
274. 

(«)  A.  T.  Broder^,  5  Bar.  &  Cres.  239; 
7  Dowl.  &  Ry.  861 ;  R,  v.  RtAnuon,  2 


Smith  R.  274 ;  It,  T.  Buekingluandtire, 
1  B.  &  Cres.  485  \  2  Dowl.  6l  K.  682^ ; 
ante,  1  Vol.  794. 

iv)  R.  V,  Robhuon,  2  Smith  R.  274 ; 
Dick.  Sess.  576,  3d  edit. 

{w)  Ante,  207. 

(jr)  See  fully  Bum  J.  tit.  Distress, 
and  cases  there  cited ;  6  East,  175 ;  Psley, 
234. 
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some  act  has  expressly  authorized  a  distress  warrant,  and  then     CHAP.  iv. 
that  act  giveb  the  justice  a  discretionary  power  to  proceed  bj  Jbedings  ''ac" 

distress  or  commitment,  as  he  maj  think  would  be  the  least 

injurious  to  the  offender  and  Ids  family.  The  four  recent  ge^ 
neral  acts,  9  Geo.  4,  c.  31.  s.  27,  7  ft  S  Geo.  4,  c.  29.  s.  67, 
7  &  S  Geo.  4,  e.  30.  s.  33,  and  )  &  2  W.  4,  c.  32.  s.  38,  9,  ap- 
pear to  suppose  that  only  a  warrant  to  commit  for  the  penalty 
incurred  by  committing  a  common  assault  or  battery,  or  petty 
stealings  or  small  wilful  o«*  ^nalicious  injury,  or  trespass  in  pur- 
suit of  game,  shall  be  issued,  afid  not  a  distress  warrant ;  and 
therefore^  it  should  seera  that  no  distress  can  be  suistained  on 
these  acts,  though,  perhaps,  under  the  general  act  18  Geo.  3, 
c.  19,  the  costs  may  be  distrained  for.  Probably  the  legislature 
considered  that  a  warrant  to  commit  vrould  be  less  expensive 
than  H  distress  warrant,  and  therefore  enjoined  that  course  of 
proceeding.  The  general  act  5  Geo.  4,  c.  18,  contains  very  full 
directions  and  discretionary  powers  when  a  justice  has  authority 
to  issue  a  distress  warrant,  and  then  superadds  as  an  incident 
the  power  of  conuultment ;  and  be  may  then  imprison  in  the 
first  instance  without  waiting  for  a  return  of  nulla  bona  upon  a 
distress  warrant.  To  avoid  any  useless  extension  of  this  part  of 
the  subject  beyond  our  present  limits,  the  reader  is  requested  to 
refer  to  the  2Gth  edition  of  Burn's  Justice,  title  Distress  and 
Commitment,  for  the  whole  law  applicable  to  those  modes  of 
enforcing  a  conviction,  (y) 

Although  the  statutes  use  the  term  distress,  yet  the  proceed-  No  replevin 
ing  is  in  the  nature  of  an  execution,  and  goods  taken  under  a 
distress  founded  upon  a  conviction  under  the  game  laws,  or  other 
penal  statute,  are  not  repleviable.  (z) 

When  a  distress  has  been  authorized,  then  the  27  Geo."  2,  Sale  of  goods 
c.  ^,  contains  a  general  power  to  sell  the  distress  at  such  time  ' 

as  the  justice  may  direct ;  and  the  33  Geo.  3,  c.  55,  authorizes 
justices  to  execute  a  Avarrant  of  distress  in  a  county  different  to 
that  where  the  conviction  took  place,  on  the  warrant  having 
been  doly  backed  or  indorsed  by  a  justice  of  the  county  where 
the  offence  was  committed. 

Defects  in  warrants  of  commitment  before  the  enactments  in  Commit- 
the  four  recent  general  acts  we  have  noticed,  were  a  very  fertile  "*"•••  ^*' 
source  of  litigation.    They  should  strictly  pursue  the  conviction 
upon  which  they  are  founded.    And  it  was  recently  decided,  that 

(y)  Title!  Distress^  Commitmeat  and  .   J.  tit.  DistrcBs,  1  Vol.  1031. 
Costs.  (a)  See  InUy,  Bum  J.  tit.  Commit- 

(«)  R,  y.  Burcheti,  8  Mod.  309 ;  Barn      ment. 
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CHAP.  IV.    although  there  had  been  a  valid  conviction,  yet,  that  if  the  com- 
cEEDiNGs '  &a  niitment  were  by  a  Bmall  mistake  or  variation  on  the  face  thereof 

for  a  diflferent  offence,  or  even  if  it  did  not  disclose  any  offence  at 

all,  the  magistrate  who  issued  the  warrant  of  comniitment  was 
liable  to  an  action  of  trespass,  merely  on  account  of  such  de- 
viation and  discrepancy ;  {b)  and  although  there  is  no  general 
act  to  remedy  this  hazard  in  firaming  a  commitment,  yet  all  the 
four  recent  acts  expressly  provide  for  it  by  enacting,  ^^  that  no 
^^  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
*'  defect  therein,  provided  it  be  therein  alleged  that  the  party 
'^  has  been  convicted,  and  there  be  a  good  and  valid  conviction 
"  to  sustain  the  same."  (c)  In  general,  before  the  Court  would 
quash  a  commitment,  they  required  the  conviction  to  be  re- 
turned upon  certiorari,  (d)  But  although  all  the  four  acts 
alluded  to,  expressly  take  away  a  certiorari,  so  as  to  prevent 
the  Superior  Courts  directly  removing  the  supposed  conviction, 
in  order  to  ascertain  whether  or  not  there  has  been  a  sufficient 
conviction  to  support  the  commitment ;  yet  the  Court  in  which 
the  question  respecting  the  validity  of  the  commitment  is  under 
,  discussion,  may  ascertain  the  contents  of  the  conviction,  by 
examining  a  verified  copy,  (e) 

Under  the  5  Geo.  4,  c.  18.  s.  2,  it  has  been  very  recently  de- 
cided, that  the  justice's  authority  to  detain  a  convicted  party 
must  be  in  writing,  and  not  verbal;  and  that  a  detention  without 
written  commitment,  for  a  longer  time  than  is  absolutely  re- 
quisite to  draw  up  a  warrant  in  due  form,  is  not  authorized.  (/) 
Although  usual  and  proper,  yet  it  seems  that  a  demand  of  the 
penalty  is  not  absolutely  necessary  to  precede  or  be  stated  in 
the  warrant  of  commitment,  unless  expressly  required  by  the 
statute,  (g) 


Appeal  to  set-      If  the  party  convicted  think  that  the  conviction  was  contrary 

sioas.  (  }         ^  ^^^  weight  of  evidence^  or  that  in  cases  where  the  justice  had 

a  discretionary  power^  he  has  awarded  too  large  a  penalty ^  he 

may  in  some  cases^  on  showing  himself  to  be  a  pariy  ag^- 

grivedy  (?')  appeal  to  a  higher  tribunal,  as  the  sessions,  and  in 


{bj  JVicke$  r.  CbUterbuck,  2  Bing.  483 ; 
and  nee  other  cases,  Bam  J.  tit.  Com- 
mitment in  Execution. 

(c)  9  Geo.  4,  c.  31,  s.  36  ;  7  &  8  Geo. 
4f  c.  29. 8.  77 ;  id.  chap.  30,  s.  39 ;  and 
)  &  2  "W.  4,  c.  32.9.45,  aU  in  exactly  the 
Mtmf  teniu. 

(cQ  ^'  y*  Taylor,  7  DowL  &  R.  622  ; 
R.  y.  Roger*,  5  B.  &  Aid.  773  ;  1  Dowl. 
&  R.  156,  S.  C. 

{e)  A.  V.  MeUw,  2  0owl.  Pra.  Rep. 


173. 

(/)  Hutekkum  ▼.  ZMrndbt,  4  B.  & 
Adolpb.  118,  qualifying  StiU  r.  WaiU, 
7  East,  533. 

[g)  Ex  parte  Edwmrdt,  8  Dowl.  &  R. 
1 15 ;  but  see  A.  ▼.  Bucks,  1  B.  &  Cres. 
485. 

(A)  See  in  general.  Bom  J.  tit*  Appeal; 
and  id.  Poor  Law  Index,  tit.  Appeal. 

(0  Who  is  not  a  party  aggneved,  /Z» 
r,  J.  Madden,  3  B.  &  Adolph.  938. 
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effect  obtain  a  new  trial  upon  the  merits,  {k)     But  unless  an    CHAP.  iv. 
ajypeal  be  expressly,  or  by  the  terms  of  the  particular  act,  chbdinc8,'&c' 

clearly  impliedly  given,    none   is  sustwiable.  (/)      Thus,   in  

case  of  a  conviction  for  a  common  assault  or  battery  before 
two  justices,  no  appeal  is  given ;  (m)  and,  although  under  the 
7  &  8  Geo.  4,  c.  29.  s.  72>  and  c.  30.  s.  38,  an  appeal  lies  from  a 
conviction  when  the  penalty  exceeds  5/.,  or  the  adjudged  im* 
prisonment  would  exceed  one  calendar  month,  or  when  the 
conviction  has  been  before  only  one  justice,  yet  when  the  con- 
viction under  either  of  those  acts  is  for  a  sum  not  exceeding 
5/.,  or  before  two  justices,  no  appeid  is  given.  As  there  is  no 
general  act  giving  or  prohibiting  an  appeal,  it  is  always  necessary 
in  each  particular  case  to  examine  all  the  statutes  relating  to  the 
subject,  so  as  to  ascertain  whether  an  appeal  is  or  not  afforded. 
When  the  party  has  a  right  to  appeal,  he  is  in  strictness  bound 
to  know  the  law ;  and  unless  expressly  so  directed  by  a  parti- 
cular statute,  it  is  not  legally  incumbent  on  the  justices  to  in- 
form him  of  his  right,  though  they  must  not  mislead ;  and  it 
may  be  advisable  for  them  in  general  to  inform  the  party  of  his 
right,  (n)  The  defendant  however  may  in  all  cases  waive  his 
right  to  be  informed,  as  by  declaring  that  he  will  not  appeal,  (o) 

In  most  cases  the  act  ^ving  an  appeal  imposes  as  a  condition  Rerogni- 
the  tenns  of  entering  into  a  recognizance  with  two  sufi&cieut  ^^^'  (^^ 
sureties,  to  abide  the  judgment  of  the  Court  of  Appeal,  and  pay 
the  costs,  if  any,  that  maybe  adjudged;  and  this,  when  im- 
posed, is  a  concUtion  precedent,  the  performance  of  which  can- 
not be  dispensed  with,  {q)  The  form  of  recognizance,  in  the 
subscribed  note,  was  settled  by  counsel  in  a  recent  case,  and 
may  be  safely  acted  upon ;  and  in  similar  cases  the  following 
form  of  affirmance  of  the  conviction  and  for  the  costs  of  appeal, 
pronounced  in  the  same  case  by  the  Court  of  Sessions,  may  also 
be  safely  relied  upon,  (r) 

(k)  See  ingencnly  Burn's  Justice,  tit  (o)  R.  ▼.  Yorhhire,  3  M.  &  S.  493  ; 

Appeal.  7  and  b  Geo.  4.  c.  29»  s.  72,  and  id. 

(0  2  T.  R.  509  ;  1  M.  &  S.  448;  4  c.  30.  s.  38. 

B.  &  Aid.  521  ;  1  B.  &  Ores.  64  ;  R,  v,  {p)  See  in  general  for  fiill  particulars, 

Simte,  6  East,  M4  ;  1  Wightw.  'i2.  Barn's  Justice,  26th  edit  tit.  Recogni- 

(m)  9  Geo.  4,  c.  31.  zance. 

(it)  R,  r,  Leedt,  4  T.  R.  583.  (7)  See  Bom  J.  tit  Recognixance. 

(r)  Form  of 

^     Be  it  remembered,  that  on  the  )  6th  day  of  Febru-  ^q  anappeal' 
The  parts  of  Holland,  in  I  ary,  in  the  third  year  of  the  reign  of  our  Sovereign  airainst  a^ 
the  County  of  Lincoln.       |  Lord  William  the  Fourth  by  the  grace  of  God  of  the  ^nviction 

l  united  kingdom  of  Great  Britain  and  Ireland  King,  under  the 
Defender  of  the  Faith,  and  in  the  year  of  our  Lord  1833,  J,  W»,  of  LeTerton,  in  the  Game  Act  1  & 

2  W.  4.  c.  32. 
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CHAP.  iv.        In  general  there  must  be  a  notice  of  appeal^  stating  explicitly 
CBSDING9,  &c.  ^^  ^^^  objections  to  the  conviction  or  proceedings  on  which  the 

Notice  of  ap-      > . . — - 

peal.  * 

parts  of  Holland,  in  the  eonnty  of  Lincoln  aforesaid,  fkrmer,  and  fT.  D,  (r.,  of 
Boston,  in  the  parts  of,  &c,  aforesaid,  butcher,  personally  came  before  me  et,  D,, 
Esquire,  one  of  His  Majesay's  Justices  of  the  Peace  for  the  parts  of  Holland 
aforesaid,  and  acknowtedged  themsetnrs  to  owe  to  unr  said  lord  the  King  the 
sum  of  10/.  each,  of  good  and  lawful  money  of  Great  Britain,  to  be  made  and  leried 
of  their  several  goods  and  chattels,  lands  and  tenements,  to  the  use  of  our  said 
lord  the  King,  his  heira  and  successors,  if  default  shall  be  made  in  the  oonditkm 
hereunder  written.  Whereas,  by  a  certain  conricdon  under  the  hand  and  seal  of 
me  the  said  A,  />.,  the  above  bounden  J.  W,  is  convicted,  for  that  he  the  said 
J,  W.^  on  Monday  the  fourth  day  of  the  said  month  of  February,  did  commit 
a  trespass  by  entering  in  the  day  time  upon  certain  lands  in  the  pariah  of  Leverton, 
in  the  parts  of  Holland  aforesaid,  in  the  county  of  Lincoln  aforesaid,  in  the  occu- 
pation of  James  Woollerton,  the  informant  in  the  information  upon  which  the  said 
information  was  found,  in  search  of  game,  contrary  to  the  statute  in  such  case  made 
and  provided.  And  whereas  the  said  J.  IP.,  hath  given  notice  unto  the  said 
James  Woollerton  of  his  intention  to  appeal  against  the  said  conviction,  and  of 
the  causes  and  grounds  thereof.  Now  the  condition  of  this  recognizance  is  such, 
that  if  the  above  bounden  J.  W,  shall  personally  appear  at  the  next  general  quar- 
ter sessions  of  the  peace,  to  be  holden  at  Boston  for  the  parts  of  Holland  afore- 
said, and  shall  then  and  there  try  such  appeal  and  abide  the  judgment  of  the  said 
court  of  quarter  sessions,  and  pa)  the  costs  occasioned  by  such  information,  con- 
viction, and  appeal,  as  sliall  seem  meet  to  and  be  awarded  by  the  justices  at  such 
quarter  sessions  ;  then  this  recognizance  to  be  void,  otherwise  of  force.  Taken 
and  acknowledged  before  me,  ^.  /). 

I*  At  a  general  quarter  sessions  of  tlie  peace  of  our  sorerrign 
Lincolnshire,  )  lord  the  King,  held  by  proclamation  at  Spalding,  in  and  for  the 
Holland.  |  parts  of  HoUHnd  within  the  county  of  Lincoln,  on,  &c.  in  the 
(  year  of  the  reign  of  our  sovereign  lord  William  the  Foortli,  that 
now  is  King  of  the  united  kingdom  of  Great  Britain  and  Ireland,  and  in  the 
year  of  our  Lnrd  1833,  before  A,  B.^  C  D.,  E,  F.,  and  others,  their  fellows, 
the  justices  of  our  said  lord  the  King  assigned  to  keep  the  peace  of  our  said 
lord  the  King  within  the  parts  of  Hollimd  aforesaid,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdemeanors  dotte  and  com- 
mitted within  the  said  parts  in  the  said  county,  and  one  of  whom  is  of  the 
quorum. 

And  afterwards,  by  adjournment  (to  wit)  at  Boston,  la  and  for  the  aaid 
parts,  on,  &c.  in  the  third  year  of  the  reign  aforesaid,  before  &.  /f.,  /.  K.p 
L,  A/.,  and  others,  their  fellows,  also  tlie  justices  of  our  said  lord  the  King* 
a>signed  to  keep  the  peace  of  our  said  lord  the  King  within  the  partt  of  Hol- 
land aforesaid,  and  also  to  hear  and  determine  as  aforesaid,  within  the  said  parts 
in  the  said  county,  and  one  of  whom  is  also  of  the  qaoram« 
At  the  same  Court  so  held  at  Boston,  on  the  dity  and  year  aforesaid,  J,  IF.,  of 
Leverton,  in  the  parts  of  Holland,  in  the  county  of  Lincoln,  farmer,  entered 
his  appeal  to  and  against  a  conviction,  under  the  hand  and  ncal  o(  A,  D,p  Baq«lre« 
one  of  His  Majesty's  Justices  of  the  Peace  ^or  tlie  parts  of  Holland  aforesaid,  dated 
and  made  on  the  13th  day  of  February,  1833,  for  that  he  the  said  J.  W,  did,  on 
Monday,  the  4ih  day  of  February  then  instant,  commit  a  trespass,  by  entering  in 
the  day  time  upon  certain  lands  in  the  parish  of  Leverton,  in  the  parts  of  HulUnd 
aforesakl,  in  the  county  of  Lincoln  aforesaid,  in  the  occupation  of  James  Wooller- 
ton, in  search  of  game,  contrary  to  the  statute  in  such  case  made  and  provifled  ; 
and  by  which  said  conviction  he  the  said  A,D.  did  adjudge  that  the  faM  J,  W,  should 
for  the  said  offence  forfeit  the  sum  of  two  pounds,  together  with  the  sum  of  seven- 
teen shillings  for  costs,  and  did  order  that  the  said  sums  should  be  paid  Uy  the  said 
J.  W,  on  or  before  the  20th  day  of  Peliruary  last,  and  that  in  default  of  payment  oa  or 
before  that  day  he  the  said  A  D.  did  by  the  said  conviction  adjudge  the  said  J*  3F, 
to  be  imprisoned  and  kept  to  hard  labour  in  the  House  of  Correction  at  Shirbech 
Quarter,  in  the  parts  of  Holland,  in  the  county  of  Lincoln  aforesaid,  for  the  space  of 
two  calendar  months,  unless  the  said  sums  should  be  sooner  paid ;  and  that  the  said 
A.  D.  did,  in  and  by  tiie  said  conviction,  direct  that  the  said  sum  of  two  pounds  should 


Form  of judg- 
ment of  o^nn- 
oMceof  the 
sessions^  on  an 
appeal  ajainst 
a  conviction 
on  the  Game 
Act,  1  &  2  W. 
4,  c.  32.  («) 


{»)  This  judgment  of  sessions  wm      the  printed  and  MS.  precedents,  and 
settled  by  Lemuel  after  examining  all     withoare. 
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same  is  founded,  and  which  must  be  served  upwards  of  the  pre-    CHAP.  IV. 

SUMMARY 
CEED1NG8, 


scribed  time ;  or  when  the  time  has  not  been  prescribed,  then  a  ceedImgs  'ac! 


reasonable  time  (usually  eight  days)  fixed  by  the  practice  of 

each  session.  \t)  If  the  charge  in  the  conviction  be  general,  as 
under  the  Vagrant  Act,  5  Geo.  4,  c.  83,  s.  4,  the  notice  of  appeal 
may  merely  state  that  the  defendant  was  not  guilty  of  the  sup- 
posed offence  ;(tt)  but  in  general  it  must  state  all  the  particular 
objections  very  distinctly,  (t;)  If  the  notice  be  too  short,  the 
Court  of  Sessions  should  receive  the  appeal,  and  respite  and 
adjourn  the  hearing,  (w) 

If  the  Court  of  Sessions  should  erroneously  quash  a  conviction  Wh«D 
for  want  of  form,  that  is  not  an  acquittal  on  the  merits,  so  as  to  ^i^n'^^not''* 
preclude  the  Court  of  King's  Bench  from  cooimanding  the  ses-  condiwve. 
sions,  by  mandamus^  to  rehear  the  conviction  upon  the  merits|(jr) 
but  where  the  sessions  affirmed  a  conviction,  which  afterwards^ 
on  certiorari  J  was  bad,  and  it  was  discovered  that  the  justices 
had  not  returned  the  original  correct  information  to  the  ses* 
sions,  the  Coiul  of  King's  Bench  refused  a  mandamus  to  return 
the  original  information  which  had  not  the  defect,  or  to  compel 
the  magistrates  to  proceed  on  the  original  information,  (y) 

With  respect  to  the  costs  of  appeal,  the  Game  Act,  1  &  2 
W.  4,  c.  32.  s.  44,  and  other  modem  acts,  expressly  give  the 
sessions  power  to  award  costs;  and  the  concluding  words  of 
that  section  also  give  authority  to  the  Court  of  Session  to  mue 
process  to  enforce  every  part  of  their  judgment,  affirming  the 
conviction  and  awarding  costs  by  the  like  process  as  the  con- 

be  paid  to  P,  S,,  being  one  of  the  oTeneen  of  the  poor  of  the  said  parish  of  Lerertoo, 
to  be  by  him  applied  according  to  the  directions  of  the  statute  in  such  case  made 
and  proTided  ;  and  tliat  the  snm  of  seventeen  sliillin(^8,  for  costs,  should  be  paid 
to  the  said  James  WouUerton,  the  ioformaoton  the  inifbrmation  «pon  which  the  said 
information  was  founded. 

Now  therefore,  at  t!ie  said  Court  so  holden  as  aforesaid  hj  adjournment  at  The  judgment 
Boston  as  aforesaid,  upon  hearing  of  the  said  appeal,  it  is  now  here  ordered  and  ad-  of  affirmance, 
jndgecl  by  tlie  said  Court  that  the  said  conviction  be,  and  the  same  is  hereby  in  all 
things  afiinued  ;  and  it  is  nlso  now  liere  by  the  same  Court  further  ordered  and 
adjudged  that  the  said  J.  W,  be  dealt  with  and  punished  according  to  the  said  con- 
viction ;  and  adso  that  he  the  said  J,  W,  do  and  shall  pay  to  the  said  James  Wool- 
lerton,  tlie  said  informant,  and  the  respondent  in  the  said  appeal,  the  sum  of  Coetsof  appeal. 
10/.  3«.  24/.,  the  amount  of  the  costs  sustained  by  the  said  James  Woollerton,  and 
by  him  incurred  by  reason  of  the  said  appeal,   and  now  by  the  said  Court  here 
adjudged  to  be  paid  to  liia  bj  the  said  J,  W,  according  to  the  statute  in  such  case 
made  and  provided. 


(0  See  fully  Burn  J.  tit.  Appeal,  2Man.  &R.  401,  S.C. ;  K.  ▼.  LoMca- 

and  tit.  Poor  Law,  Index,  Appeal,  and  9hirt^  7  B.  &  Cres.  691  ;  S.  P.  10  B.  & 

Notice.  Cres.  393. 

(k)  SL  t.  NewcaHU^  1  B.  &  Apolph.  {x)  R.  v.  Ridgww^  5  B.  &  Aid.  527  ; 

933.  1  Dowl.  &  R.  132,  S.  C. 

(v)  10  Bar.  &  C.  226,  792.  (y)  R.  v.  Juka,  8  T.  R.  625 ;  aee  R. 

\w)  R.  V.  Wittty  8  B.  &  Cres.  380;  i.Atteti^  15  East,  332  $  «tfe,  SU,  212. 
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CHAP.  IV.  victing  justices  might  have  issued ;  or  if  preferred,  proceedings 
cEBDiNos,  &c.  J^ght  be  issued  to  enforce  the  recognizance  given  under  the  44th 
-""~~""~~  section,  and  which  must  have  been  conditioned  for  obedience  to 

the  decision  of  the  Court  of  Appeal. 

In  general,  upon  an  appeal  under  the  44th  section  of  I  &  2 
W.  4,  c.  32,  the  respondent  ought  to  begin,  and  to  prove  the 
facts  of  guilt  of  the  trespass  over  again,  precisely  as  in  evidence 
to  the  original  information,  with  the  exception  of  the  facts  men- 
tioned in  the  42d  section]  and  either  party  might  give  fresh 
evidence,  not  even  mentioned  on  the  first  occasion,  (z) 

HaDdammto  We  have  seen  that  if  the  conviction  do  not  su£B:ciently  state 
tortSe  wSJ^  or  mistate  the  substance  of  the  evidence  given  by  the  witnesses 
dence,  &c.  in  and  not  as  nearly  as  possible  in  the  words  used  by  them,  and  also 
under  3  G.U.  ^^^  defence  advanced  by  the  defendant  at  the  time  of  the  hearing, 
c.  23.  the  defendant  may,  by  application  to  the  Court  of  King's  Bench, 

under  the  3  Geo.  4,  c.  23,  compel  the  justice  to  rectify  his  con- 
viction in  this  respect,  (a)  When  it  is  apprehended  that  the  justice 
has  returned  or  intends  to  return  to  the  Sessions  or  to  the  Court 
of  King's  Bench  a  conviction  defective  in  either  of  these  respects, 
then  the  proper  course  is,  antecedent  to  a  motion  for  a  writ  of 
certiorari^  to  apply  to  the  justice  in  a  courteous  manner,  and 
even  in  writing,  and  to  require  him  to  state  the  evidence  cor- 
rectly ;  and  if  any  person  present  at  the  hearing  took  an  accurate 
note  of  the  evidence,  it  would  be  proper  to  send  a  copy  thereof 
to  the  justice  to  assist  him,  and  with  an  intimation  that  unless 
the  conviction  should  contain  all  the  evidence  correctly,  it  will 
be  necessary  to  apply  to  the  Court  of  King's  Bench  for  a  writ 
of  mandamus;  and  a  motion  to  the  Court  should  be  made  ac- 
cordingly, and  the  defendant  should  be  fiilly  apprised  of  the 
terms  of  the  final  conviction  before  he  moves  for  a  writ  of  rer- 
tiorari;  and  if  a  copy  or  the  necessary  information  should  be 
withheld,  and  the  defendant  thereby  fail,  he  will  not  have  to  pay 
the  costs  occasioned  by  the  justice's  conduct,  (b)  We  have,  in 
the  preceding  volimie,  stated  the  course  of  proceeding  expedient 
to  be  observed  in  cases  of  this  nature,  in  order  to  induce  the  Court 
to  award  costs  of  the  proceedings  for  mandamus,  (c)  In  moving 
for  a  mandamusj  it  may  be  advisable  to  pray  that  in  the  mean 
time  all  proceedings  on  the  conviction  be  stayed,  so  as  to  pre- 
vent any  distress  warrant  or  imprisonment  in  the  mean  time. 


(«)  R,  V.  Commigthnert  of  Excite,  3  (*)  R.  r.  Medtam,  3  Burr.  1720,  anie^ 

M.  &  S.  133;  R.  r.  Jejery,  1  B.  &  200,201,212. 

Ores.  654.  (0  jtnte,  Vol.  1,  806  to  810. 

(a)  ;^n/e,  200,201. 
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An  appeal^  we  have  seen,  is  a  proceeding  to  obtain  a  re-    CHA.P.1V. 
hearing  of  the  meriUy  and  is  in  the  nature  of  a  new  trial,  though  ceedings,  &c' 
at  a  Court  of  Sessitms^  instead  of  before  only  one  or  two,  usually  certiorari. 
not  more  than  two  justices ;   and  we  have  seen,  such  appeal 
can  only  be  had  when  expressly  given ;  whereas  a  Certiorari  is  in 
the  nature  of  a  writ  of  error  removing  the  conviction  (and  other 
proceedings  in  some  cases)  from  before  the  justice  or  from  the 
sessions,  before  or  after  the  appeal,  into  the  Court  of  King's 
Bench,  where  only  objections  and  defects  appearing  upon  the 
face  of  the  conviction  or  in  some  stage  of  the  proceeding  can  be 
discussed;  and  there  cannot,  in  the  Comi:  above,  be  any  re- 
hearing or  investigation  of  the  merits,  though  sometimes  affida- 
vits may  be  heard  on  each  side  as  to  extrinsic  proceedings,  (c) 

It  is  an  established  general  rule,  that  a  Certiorari  to  remove  a 
summary  conviction  on  any  reasonable  ground  into  the  Court  of 
King's  Bench,  always  lies  as  a  matter  of  right,  unless  it  has  been 
expressly  taken  away ;  {d)  and  even  where  a  statute  authorizing 
a  summary  conviction  before  a  justice  gave  an  appeal  to  sessions, 
who  were  thereby  also  directed  to  hear  and  Jifudly  determine 
the  matter,  it  was  nevertheless  held  that  these  words  merely 
prohibit  a  re-investigation  of  ibe  facts,  and  that  after  the  deter- 
mination of  the  i^peal,  the  party  convicted  might  remove  the 
conviction  by  certiorari;  and  Lord  Kenyon  observed  that  he 
thought  it  was  much  to  be  lamented,  in  a  variety  of  cases,  that 
a  certiorari  was  taken  away  at  all.(e)  The  present  legislative 
policy  appears  from  the  9  Geo.  4,  c.  31,  7  &  B  Geo.  4,  c.  29  and 
c.  30,  and  1  &  2  W.  4,  c.  32,  to  be  to  take  away  the  writ  ol 
certiorari,  but  to  allow  an  appeal,  on  the  principle  that  the 
latter  affords  a  re-investigation  of  the  merits  before  a  Court  of 
General  Quarter  Sessions,  who  are  supposed  to  be  incapable  of 
deliberate  injustice,  and  who  may,  as  regards  any  question  of 
law,  state  a  case  for  the  opinion  of  the  Court  of  King's  Bench, 
and  which  are  adequate  opportunities  for  all  fair  investigation ; 
and  that  the  writ  of  certiorari  is  generally  a  proceeding  only  to 
give  effect  to  objection  to  the  form  of  proceeding.  If  a  statute 
contain  such  comprehensive  terms  as  to  prohibit  the  removal  of 
any  order,  matter,  or  thing,  the  latter  word  seems  to  compre- 
hend every  act  whatever.  (/)  If  a  conviction  contain  an  adjudi- 
cation for  several  penalties,  any  one  of  which  is  removable  by 

(c)   R,  V.  ReoMony  6  Term  R.  375  ;  /Z.  T.  R.  544,  5 ;  /Z.  y.  Cathiobury,  3  Dowi. 

y.  JuAm^  8  T.  R.  5431.    As  to  the  r^ec-  &  Ry.  35. 
tioH  of  a  competent  witaefls,  R,  y*  — -,  {e)  Id.  ibid. 

%  Chitty'8  R.  137.  (  f)  R.  y.  MttkOmex,  8  Dowl.  and 

(</)  R,  y.  Mareky^  2  Burr.  1040  ;  and  R.  117. 
per  Lord  Kenyon,  C.J. ;  R,  y.  Jt/ket^  8 
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CHAP.  IV.     certiorari,  then  the  whole  conviction  is  removable^Csr)  and  the 
cEEoi  N«8  ^'ac  ^^^^  ^^  never,  by  general  words  in  a  statute,  deprived  of  this 

writ,  (A) 

Where,  however,  the  intention  of  the  Legislature  to  take 
away  that  writ  is  apparent,  thougli  only  by  implication,  then 
such  intention  must  be  given  effect  to;(t)  and  when  a  statute 
expressly  takes  away  a  certiorari,  and  the  justices  have  ventured 
to  frame  their  <;onyiction  so  formally  and  sufficiently  as  upon 
the  face  thereof  to  bring  the  particular  case  within  their  juris- 
diction, and  unjustly  or  erroneously  to  convict,  then  although 
from  positive  affidavits  it  may  be  made  appear  thntHie  facts  did 
not  justify  the  conviction,  or  that  they  had  not  any  jurisdiction, 
(and  although  it  is  an  acknowledged  principle  that  justices  can- 
not give  themselves  jurisdiction  by  stating  a  different  offence 
from  that  which  came  before  them,)  yet  Lord  Tenterden  and 
the  Court  held  that  the  statute  took  away  their  power  to  issue 
a  certiorari  to  remove  the  conviction,  or  the  proceedings  or  de- 
positions on  which  the  same  were  founded.  (J) 

In  such  a  case,  and  where  facts  are  falsely  assumed,  the  only 
course  is,  upon  full  affidavits  of  the  real  evidence  and  defence 
before  the  justices,  to  move  the  Court  of  King's  Bench  for  a 
rule  to  show  cause  why  a  mofidamtis  should  not  issue,  com- 
manding them  to  set  out  the  evidence  and  defence  pursuant  to  the 
3  Geo.  4,  c.  23,  (k)  (but  which  only  applies  when  no  other  more 
succinct  form  of  conviction  is  allowed  by  any  particular  statute,) 
or  if  the  justice  acted  wilfully  in  mistating  the  evidence  to  in- 
stitute criminal  proceedings. 

It  has  been  suggested,  that  the  Court  might  prohibit  any  pro- 
ceedings upon  a  conviction,  although  it  might  not  be  removable 
by  certiorari;  at  least.  Holt,  C.  J.  said,  that  upon  affidavits 
on  tlie  part  of  a  defendant  of  a  bond  fide  defence  on  the 
ground  of  title,  and  that  the  justice  would  not  allow  any  effect 
to  the  same,  but  wilfully  persisted  in  proceeding  to  convict,  the 
Court  of  King's  Bench  might,  at  any  time  whilst  the  conviction 
remained  below  and  had  not  been  removed  by  certiorari,  issue 
a  writ  of  prohibition  after  conviction,  so  as  to  stay  the  justice 
from  proceeding  to  enforce  it.(0  And  in  a  case  under  the 
General  Highway  Act,  13  Geo.  3,  c.  78*  s.  90,  which  expressly 

(jg)  R.  V.  Saunden,  5  Dowl.  and  R.  (J)  Anonymtmty  1  B.  &  Adolph.  382. 

611.  (A)  Awu,  200,201. 

(A)  A.  y.  jtnon^  2  Chitty's  R.  136  ;  (/)    2  Lord  Raym.  901 ;     and  see 

5  T.  R.  542.  Crrppt  y.  Ihtrden^  Cowp.  640,  and  the 

(•)  R,  V.  Liverpooi,  3  Dowl.  and  R.  275.  note  in  1  B.  and  Adolph.  386  («} . 
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takes  away  a  certiorari,  it  was  held  that  the  same  £d  not  ex-  chap.  iv. 
tend  to  cases  where  the  justices  at  sessions  had  acted  wholly  *  gRo,^"Jg  ^^^ 
without  jurisdiction;  and  therefore  where  the  justices  at  petty 
sessions  had  made  an  order  for  the  allowance  of  the  accounts  of 
a  surveyor  of  highways  which  had  not  previously  been  verified 
before  one  justice,  pursuant  to  the  requisites  of  the  38th  section 
of  the  act,  it  was  held  that  they  acted  wholly  without  jurisdic- 
tion, and  that  their  order  was  not  a  proceeding  had  pursuant  to 
the  act,  and  that  consequently  a  tarit  of  certiorari  lay  to  remove 
it  into  the  Court  of  King's  Bench,  for  the  purpose  of  having  it 
quashed ;  (m)  but  this  seems  to  be  contrary  to  the  usual  terms  of 
the  enactment,  taking  away  a  certiorari  or  ant/  other  proceed- 
ing, (n)  And  in  another  case  under  the  same  Highway  Act  and 
session,  where  an  order  was  made  by  two  justices  and  confirmed 
by  the  sessions  for  diverting  a  road,  professedly  under  the  au- 
thority of,  but  (as  was  alleged)  without  pursuing  all  the  forma- 
lities required  by  the  act,  it  was  held  that  the  certiorari  was 
still  taken  away ;  and  after  the  proceedings  had  been  in  fact 
removed,  the  Court  quashed  the  certiorari,  quia  improvide 
emamtvitf  and  refused  to  discuss  the  sufficiency  or  insufficiency 
of  the  order,  (o) 

Sometimes  the  statute  creating  the  offence  is  construed,  from 
its  terms,  to  give  either  an  appeal  or  a  certiorari^  though  not 
before,  and  that  after  adopting  one  proceeding  the  party  could 
not  resort  to  another;  {p)  whilst  other  acts  enable  a  convicted 
person  to  adopt  both  successively  within  due  time,  though  not 
both  at  the  same  time.  In  such  a  case  the  proper  course  in 
general  is  to  appeal  in  the  first  instance,  and  after  affirmance 
to  proceed  by  certiorari  to  reverse  the  conviction  for  some  de- 
fect upon  the  face  of  the  same. 

The  general  act,  13  Geo.  2,  c.  18.  s.  5,  imposes  several  terms  jibm^  within 
and  restrictions  before  a  conviction  can  be  successfully  removed  ^^1^**  certio- 

^  ran  must  be 

l^  certiorari.  Thus  the  writ  must  be  moved  for  within  six  calen^  mo^ed  for,  and 
dar  months  next  after  the  conviction,  and  exclusive  of  the  day  of  Jl^'^red!"^^ 
its  date;  {q)  nor  can  the  writ  be  issued  until  it  has  been  sworn  that 
the  party  suing  out  the  same  hath  given  six  days*  notice  thereof 
in  writing  to  the  justice  or  justices  who  convicted  him,  to  the 

{m)  R.  r.  The  Jwticet  QfSomeneithxre^  ther  opportunity  to  convict,  though  they 

3  Dow],  and  Ry.  Mag.  Cases,  273.  could  not  grant  a  new  trial  where  there 

(n)  It  is,  however,  the  practice  of  the  has  been  a  verdict  for  the  ef^/au/on/. 
Court  of  K.  B.  where  there  has  been  an  (o)  R,  v.  foimn,  3  D.  and  Ry.  36. 

unjust  or  doubtfulacquittalofadefendant  {p)  R,  v.  Eatony  2  T.  R.  89. 

on  an  indictment  relative  to  a  highway,  to  (^j   13  Geo.  2,  c.   18,  b.  5  ;  R»  v. 

stay  tkt  judgmady  so  as  to  prevent  any  Bwghaf^  4  T.  R.  28L 
prejiidi  je,  and  allow  the  prosecutor  ano- 
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CHAP.  IV.  end  that  the  latter  may  show  cause  against  the  issuing  or  grant' 
CRRD1NG8,  &c!  ^^S  ^^^^  certiorori  in  the^si  instance,  and  upon  the  motion 
that  it  may  be  issued.  If  the  party  have  appealed  to  the  ses- 
sions against  a  conviction,  he  cannot  move  for  a  certiorari 
before  the  Court  of  Sessions  have  heard  and  determined  the 
appeal,  (s) 

Notice  o(  The  notice  of  motion  must  contain  a  statement  on  whose 

tiorari  to  re-  behalf  the  motion  is  intended  to  be  made,  and  should  be  signed 
niovecoD7i^  by  ^i^ch  party ^  and  of  course  must  usually  be  the  party  who  has 
davit  of  Mmce  been  convicted;(0  and  a  certiorari  cannot  be  issued  at  the  in- 
thereof.  stance  of  any  party  who  did  not  sign  the  notice,  although  that 

party  has  avowedly  dropped  the  proceeding,  and  it  is  also  too 
late  to  give  a  fresh  notice  ;(tt)  and  a  notice  to  justices  of  a 
motion  to  be  made  for  a  certiorari  ^^  on  behalf  of  the  church- 
'^  wardens  and  overseers  of  aS.,**  if  signed  only  by  one  church- 
warden, is  not  a  sufficient  notice  '^  by  the  party  or  parties  suing 
"  forth"  the  writ  within  the  statute,  13  Geo.  2,  c.  18.  s.  5.{v) 
If  two  or  more  persons  have  been  convicted,  then  all  should 
concur  and  sign  the  notice;  {w)  and  the  service  of  a  rule  nisi  for 
the  issuing  of  a  certiorari,  although  more  than  six  days  be 
thereby  given  to  show  cause,  will  not  dispeitse  with  the  notice;  (x) 
and  such  notice  is  requisite,  although  the  Court  of  Sessions  has 
ordered  a  case  to  be  stated  for  the  opinion  of  the  Court  of  King's 
Bench,  (y). 

In  order  to  support  the  motion  to  the  Court  for  the  writ, 
there  must  always  be  an  affidavit  of  a  due  service  of  the  notice, 
upwards  of  six  days  before  the  day  of  moving;  {%)  and  if  in  truth 
the  service  was  defective,  that  may  be  shown  in  answer  to  the 
motion,  and  until  the  requisition  of  the  statute  has  been  com- 
plied with;  (a)  and  even  where  a  rule  nisi  for  a  certiorari  has 
been  made  absolute,  and  the  writ  had  issued,  the  Coxui;  after- 
wards set  aside  the  same  upon  its  being  established  that  no 
sufficient  notice  had  been  given.  (6)  The  affidavit  should  be 
entitled  ^^  In  the  Court  of  King's  Bench,"  but  not  in  a  cause,  (c) 

{»)  Semble,  K  v.  Sptarpw^  2  T.  R.  130. 

196.  (x)  R,  y.   Glanwrgaukvre,    5  T.  R. 

(0  R'  V.  Lancashire,  4  B.  and  Aid.  279. 

289  ;  see  poet,  223,  note.  (y)  R,  v.  Sustes,  1  M.  and  S.  631. 

(tt)  R,  V.  Jutticet  of  Kent,  3  B.  and  {z)  Ex  parte  Nohro,  1  B-  and  Cres. 

Adolph.  210.  267. 

(r)  R.  V.  Jutticet  of  Cambridge,  3  Bar.  {a)  R,  ▼.  Glantorganskire,  5  T.  R.  279. 

and  Adolph.  887.  (6)  R.  v.  NichoU,  5  T.  R.  281. 

(w)  Setnble,  ted  quare,   R.  v.   Gepn-  (c)   I  Bar.  and  Cres.  267  i  see  2  Stnu 

bHdgethire,  3  B.  and  Adolph.  887  ;  see  704. 
A.  V.  Htoit  and  others,  2  Chitty's  Rep. 
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It  is  advisable,  although  not  apparently  expressly  required  by    CHAP.  IV. 
any  enactment,  to  specify  in  the  notice  all  the  then  discovered  cekdings  ^&c. 

grounds  of  objection  to  the  conviction,  in  the  same  explicit 

manner  as  required  in  notices  of  appeal  against  a  conviction  or 
against  a  poor  rate  assessment.  The  form  of  the  notice  may 
be  as  in  the  note,  {d) 

Besides  the  affidavit  of  the  service  of  the  notice  of  motion,  Affidant  in 
it  is  usual,  even  when  a  sufficient  objection  appears  on  the  face  motion  for  cer- 
of  the  conviction,  to  prepare  a  short  affidavit  (intituled  in  the  tiorari. 
Court  of  King's  Bench,  but  not  in  a  cause,  (/)  of  what  the 
party  convicted  believes  it  contains,  and  of  the  objectionable 
points,  and  (when  the  facts  will  justify)  of  the  partiality  or 
irregular  expressions  or  conduct  of  the  convicting  justice  ;  and 
if  a  copy  of  a  defective  conviction  has  been  obtained,  it  may  be 
annexed  and  verified  by  the  affidavit.    In  general,  the  only  ob- 
jections that  will  be  noticed  by  the  Court,  will  appear  on  the 
face  of  the  conviction;  and  with  respect  to  those,  it  would 
suffice  merely  to  identify  the  conviction  ;  but  sometimes  there 
are  also  extrinsic  objections  to  which  the  Court  might  attend, 
and  which  in  that  case  should  be  fully  stated  in  the  affidavit;  as 
where  the  evidence  has  been  improperly  omitted,  or  stated  too 

(d)  To  7.  K,  and  L.  Jl/.,  Esquires,  two  of  His  Majesty's  justices  of  the  peace  Notice,  pur- 

in  and  for  the  county  of ,  and  also  to  A.  B.,  the  complainant  and  suant  to  13  O. 

informer  in  the  conviction  hereunder  specified.  2,  c.  18,  of  an 

Whereas  you  the  said  I.  K.  and  L.  M,  did,  on  the  ■        day  of ,  in  the  year  intended  mo- 

of  our  Lord ,  convict  me,  C.  Z).,  for  that,  &c.  \here  state  the  whole  conttictum  tion  for  a  cer- 

m  its  very  temu] .  And  whereas  upon  hearing  of  the  complaint  and  information  upon  tiorari,  to  re- 
which  the  said  conviction  was  founded,  it  was  duly  sworn  and  proved,  upon  the  move  a  convic- 
oath  of — r-»  a  credible  witness,  that,  &c.  [here  state  the  substance  of  what  he  swore] ;  tion.  {e) 
and  whereas  there  b  not,  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, any  statement  in  the  said  conviction  of  the  said  evidence ;  and  whereas  you 
also  wholly  refused  to  hear  the  evidence  of  O.  /f.,  a  credible  witness  on  my  behalf ; 
and  your  prooeedings  on  the  hearing,  and  your  said  conviction,  were  and  are  irre- 
gular and  illegal  in  other  respects ;  wherefore  I,  the  said  C.  />.,  have  resolved  to 
seek  a  remedy  for  the  injury  which  I  have  received  and  sustained,  and  am  like  to 
receive  and  sustain,  by  means  of  the  said  conviction  :  now  I  do  hereby,  according  to 
the  form  of  the  statute  in  that  case  made  and  provided,  give  you  and  each  of  you 
notice,  that  His  Majesty's  Court  of  King's  Bench  will,  in  six  days  from  the  time  of 
your  being  served  with  this  notice,  or  as  soon  after  as  counsel  can  be  heard,  be 
moved  on  my  behalf  for  a  writ  of  certiorari  to  issue  out  of  the  said  Court,  and  to 
be  directed  to  you  the  said  justices  [or  if  it  has,  hf  appeal,  ftectime  a  record  of  sessUms^ 
say,  <*to  the  proper  officer  of  the  quarter  sessions  of  the  peace,'*  or  otherwise  to  the 
justices  in  whose  possession  it  ought  to  be]  for  the  removal  of  the  record  of  the 
said  conviction,  and  all  the  proceedings  upon  which  the  same  was  founded,  and  re- 
lating to  the  same,  into  His  Majesty's  sud  Court  of  King's  Bench.  Dated  this 

day  of ,  A.  D.  1834. 

C.  D.  (•). 


(e)  See  a  form,  /Z.  v.  Cambridgeshire,  the  statute  requires  the  party  himself  to 

2  B.  and  Adolph.  887.  sign  the  notice ;  see  JV.  v,  Cambridge' 

(*)  Sometimes  the  notice  is  signed  by  shire,  3  B.  and  Adolph.  687. 
an  attorney  for  his  client ;  but  semhle, 

if)  1  B.  and  Ores.  267. 
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CHAP.  I V.  generaUy,  (g)  or  where  a  convictiou  was  for  selling  otherwise  than 
CBBDIN08,  &c!  '^y  Winchester  measure^  and  where  a  certiorari  was  allowed, 
because  the  justice  had  refused  to  hear  a  competent  witness  for 
the  defendant,  viz,,  the  vendee ;  (A)  and  when  the  ground  is 
that  the  justices  had  not  jiurisdiction,  the  objection  must  in 
general  be  explicitly  established  by  affidavit,  (t)  The  following 
form  of  affidavit  would  suffice,  {k) 

Tbegronnds        ItwiU  be  obvious  from  some  of  the  foregoing  observations 
Surt'^dlf**     of   the  Judges,  that  they  favour    the  general    jurisdiction, 
grant  or  refuse  to    issue  writs  of  certiorari  for  the  removal  of   convictions, 
tiorari.       ~    unless  their  power  has  been  expressly  taken  away;  because, 
under  colour  of  magisterial  authority,  it  has  too  frequently 
happened,  that  convictions  have  taken  place  without  just  grounds, 
especially  those  under  the  Game  laws ;  and  that  consequently  it 
is  desirable  that  such  proceedings  should  be  examinable  by  the 
superior  Courts.    On  the  other  hand,  the  Court  in  the  exercise 
of  their  discretionary  jurisdiction,  wiU  not  interfere  to  suspend 
or  investigate  the  sufficiency  of  sunmiary  proceedings  before  a 
justice  or  justices,  unless  it  appear  that  there  is  some  substan- 
ce) 3  Geo.  4,  c.  23.  (0  R.  y,  I^mg^  I  Man.  and  Ry.  139. 
(A)  R,  V. ,  2  Chitty'g  R.  137.        See  alao  AmmytMotit,  1  B.  &  Adolph.382. 


Form  ofaffi-  (k)  In  the  King's  Bencli. 

dant  in  sup-  E,  F.,  of ,  in  the  county  of  ,  attorney  at  law,  maketh  oath  and  saith, 

portofapplica-  that  by  the  desire  of  C.  />.«  hibourer,  of  the  parish  of  ,  in  the  county  of 

tion  for  a  cer-  ' ,  he  did,  on  or  about  the  first  dny  of  November  last,  apply  at  the  house  of 

tiorari,  stating   /.  A*.,  of  ,  one  of  the  justices  of  the  peace  for  the  county  of  '  ,  for  » 

facts  and  ob-  copy  of  the  conviction  of  the  said  C  Z>.,  made  by  the  said  /.  K,  and  L*  Af.,  Esquires, 
jections,  anrl  as  tvo  of  His  Majesty's  justices  of  the  peace  for  the  said  coanty,  for  having,  aa 
also  swearing     this  deponent  hath  heard  and  believes,  on  the    ■  day  of    '  last,  at  the 

to  service  of      parish  of  .  in  the  county  of  ,  &c.  [here  dcMribe,  at  expUeiiiy  at  the 

the  notice  of  ^c/«  will  wanantt  tkewppoted  charge  in  tLe  coimiictUni[  as  coatrary  to  the  form  of  the 
motion.  statute  in  that  case  made  and  provided   whereby  the  said  C  />.  had  forfeited  and 

become  liable  to  pay  the  sum  of  ■  ■  /. ;  zxA  this  deponent  saith,  that  on  such  ap- 
plication as  aforesaid,  a  paper  writing,  purporting  to  be  a  copy  of  the  conviction 
of  the  said  C  Z>.  as  afiwesaid,  was  delivered  to  this  deponent  by  the  said  /.  A'.,  a  true 
copy  of  which  said  paper  writing  is  hereunto  annexed,  and  is,  as  this  deponent 
verjjy  believes,  a  true  copy  of  the  original  conviction  of  the  said  /.  K.  and  Z.  Af. ; 
and  this  deponent  further  saith,  that  he  this  deponent  is  advised  and  verily  believes, 
that  in  the  information  on  which  the  said  conviction  was  founded,  and  also  theaubse- 
quent  proceedings  thereon,  and  th?  same  and  said  conviction  are  defective  and  inaafli- 
cient  taMAftonce,  and  wholly  invalid,  and  the  said  conviction  omits  the  statement  of 
very  material  evidence  giveu  on  the  behalf  of  the  said  C.  D,  before  the  said  justices, 
xelatinff  to  the  said  information,  and  that  the  said  conviction,  on  the  faee  thereof,  is 
altogether  illegal  and  void ;  and  this  deponent  further  saith,  that  he  did,  on  the 

day  of ,  deliver  to  the  said  /.  K,  and  L,  M,  [and  also  to  A,  B,,  the 

complainant  and  informer  described  in  the  said  conviction,  three  several  notices, 
respectively  signed  by  the  said  C  />.,  and  a  copy  whereof  is  hereunto  annexed, 
stating  therein  that  be  the  said  C.  />.  did  intend  to  move  this  honourable  Court  on 
the  first  day  of  Hilary  Term  next,  or  so  soon  after  as  counvel  could  be  heard,  for  a 
rule  to  shew  cause  why  a  writ  of  certiorari  should  not  be  issued  to  remove  the  said 
information  and  conviction,  and  aU  proceedings  relating  thereto,  into  Hii  Msjesty'a 
said  Court  of  K  ing's  Bench. 

Sworn,  &c.  E.  F. 
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tial  objection  to  the  conviction,  or  such  a  defect  in  form  that  CHAP.  IV. 
would  become  dangerous  to  tolerate  or  sanction  as  a  prece-  c^bdinos,  ic. 
dent.  The  3  Geo.  4,  c.  23,  s.  3,  we  have  seen,  aids  all  formal 
objections  where  the  defendant  has  appeared  and  pleaded,  and 
not  objected  to  the  same  on  the  hearing;  but  where  the 
defendant  has  not  pleaded  as  well  as  appeared,  the  statute  does 
not  aid.  In  practice,  when  the  formal  objection  is  aided,  the 
Court  of  King's  Bench  will  not  grant  a  certiorari,  imless  some 
substantial  defect  be  suggested;  but  otherwise,  and  when  by  the 
conviction  or  affidavit,  even  a  formal  defect  be  pointed  out,  it  is 
of  course  to  allow  the  writ,  which  only  brings  the  conviction 
before  the  Court  for  more  formal  discussion.  The  Court  has 
certainly  a  discretionary  power  and  control  over  the  writ,  and 
they  will  in  general  require  it  to  be  shewn,  that  some  injustice 
has  been  done  by  the  convicting  justice.  (/)  A  defect  of  jurisdic- 
tion, if  clearly  shewn,  is  a  sufficient  cause ;(m)  or  the  rejection  of 
an  admissible  witness  for  a  defendant  ;(n)  and  there  are  innu- 
merable instances  of  removal  by  certiorari  of  convictions,  invalid 
for  such  informalities  as  have  not  been  aided  by  the  3  Geo.  4, 
c.  23,  or  other  enactment  or  circumstance. 

Immediately  after  obtaining  leave  to  issue  the  certiorari,  the  Recognizance 
party  who  issues  the  same  must  acknowledge  a  recognizance  cer^rwri'with 
in  50/.  with  two  sureties.    Ilie  5  Geo.  2,  c.  19,  s.  2,  enacts,  ««»t.  •^  P*y 
^^  that  unless  the  party  prosecuting  the  certiorari ,  and  two  coets  in  case  of 
sureties,  enter  into  a  recognizance  in  the  sum  of  50/.  each,  •*"»"»<«• 
conditioned   to  prosecute  the  certiorari   at  his  own  proper 
costs  and  charges  with  effect,  without  wilful  or  affected  delay, 
and  to  pay  the  amount  of  the  adjudication  in  case  of  confirm- 
atice  within  one  month  afterward,  then  the  justice  or  justices 
may  proceed  to  enforce  the  conviction,  as  if  the  writ  of  cer- 
tiorari had  not  been  allowed.*'    The  defendant,  as  well  as  each 
of  the  sureties,  must  respectively  be  bound   in  the  sum  of 
50/.,  and  25/.  for  each  of  the  sureties  will  not  suffice,  (o)     If 
there  be  several  defendants,  and  all  do  not  enter  into  the  requi- 
site  security,    it  seems  to   have  been   doubted  whether   the 
recognizance  of  one  of  the  parties  and  his  sureties  will  enable 
him  to  prosecute  a  certiorari,  {p)     No  party  can  require  the 
convicting  justice  to  make  his  return  of  the  conviction,  until 
after  he  has  duly  entered  into  the  requisite  recognizance.    When 

(/)  JL  y.  Btut,  3  Term  R.  2.52.  y.  Dmm,  8  T.  R.  217. 
(m)  Id.  ibid. ;  R.  v.  Long,  I  M.  &  R.  {p)  Hawk.  B.  2,  c.  27,  t.  50  ;  Com. 

1S9.  Dig.  Certiorari ;  Kent  v.  GoUthaw,  1  B. 

(n)  IL  7. ,  2  Cliittf  R.  137.  &  Cre$.  525  ;  I  Man.  &  Ry.  305,  S.  C. 

(o)  R,  y.  Haughty,  4  T.  R.  281  ;  R. 

VOL.    II.  Q 


226  .SUMMARY    PROCEEDINGS 

CHAP.  IV.    under  the  now  repealed  game  laws,  a  bond  was  required  instead 
cBEDiNog  '1^'  ^^  *  recognizance,  it  was  even  doubted  whether  the  bond  must 

not  have  been  executed  before   the  motion  for  a  certiorari 

was  made,  {q) 

or  affirmance.  When  the  record  of  the  conviction  has  been  returned,  its 
tbe^comic^n  validity  is  brought  under  formal  discussion,  by  the  case  being 
in  K.  B.  inserted  in  the  crown  paper,  and  argued  on  certain  days  called 

crown  paper  days,  in  due  order,  as  the  same  stands  in  such 
paper.  If  the  conviction  be  affirmed,  then  the  defendant  under 
the  terms  of  his  recognizance  will  have  to  pay  the  costs,  unless, 
as  we  have  seen,  he  has  been  induced  to  remove  it  in  conse- 
quence of  the  magistrate's  refusal  to  give  him  a  copy,  (r) 
Where  the  Court  find  that  the  sessions  have  quashed  a  convic- 
tion for  a  supposed  defect  in  form,  without  hearing  the  appeal 
on  the  merits,  and  their  order  was  removed  by  certiorari;  the 
Court  of  King's  Bench  being  of  opinion,  that  there  was  not  any 
defect  even  in  form,  quashed  the  order,  and  sent  back  the  case 
to  the  sessions,  to  enter  continuances  and  hear  the  appeal  on 
the  merits,  {s)  if  the  Court  of  King's  Bench  should  quash  the 
conviction,  the  defendant  is  entitled  to  have  his  recognizance  or 
his  bond  discharged ;  but  he  cannot  recover  any  costs  upon  a 
decision  in  his  favour  on  a  writ  of  certiorari,  though  we  have 
seen  that  if  he  succeed  at  the  sessions  on  an  appeal^  he  is 
entitled  to  his  costs.  On  first  view  it  may  seem  unjust,  that  a 
defendant  who  has  been  harrassed  by  the  vexatious  proceeding, 
should  not  have  any  means  of  recovering  his  costs  from  die 
informer,  as  well  for  proceedings  by  certiorari  as  appeal,  when 
he  ultimately  succeeds :  the  reason  for  the  distinction  is,  that 
on  the  appeal  the  defendant  succeeds  on  the  merits,  and  there- 
fore ought  to  have  his  costs  from  the  complainant ;  but  when 
he  succeeds  on  a  certiorari,  it  is  probably  on  account  of  the 
inaccuracy  of  the  justice,  and  for  which  it  might  be  hard  to 
make  the  informer  pay.  It  is  however  of  little  avail  to  attempt 
to  assign  reasons  for  the  distinction,  and  sufficient  to  know  that 
the  law  is  thus  positively  settled. 

Execution  to  In  general  when  a  conviction  has  been  affirmed,  it  is  the 
^^t'^^^the\  co"^^  ^  enforce  payment  or  execution,  by  an  appropriate  ex- 
has  been  ecution  out  of  the  Court  of  King's  Bench,  {t) 

afiirmed.  . 

(q)  ST.  R.  218.  (/)  Lord  Raym.  768;  1  Salk.  378; 

(r)  H.  V.  Mid/ami,  3  Burr.  1720.  Carth.  231. 

(jt)  R,  Y.  Rifigwny,  5  B.  &  Aid.  527. 
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The  general  rule  is,  that  if  a  party  bona  fide  supposing  that  CHAP.  IV* 
he  has  a  well  founded  charge  against  another^  and  not  taking  cebdinos,  &c. 
the  law  into  his  own  hands,  by  himself  apprehending  the  party  liability  of 
or  causing  others  to  do  so,  goes  before  a  Justice  of  the  Peace,  complainant  or 
who  is  supposed  to  know  the  law,  at  least  as  regards  his  own 
juris£ction,  and  states  the  facts  according  to  the  best  of  his 
knowledge,  and  without  malictj  then  he  is  not  liable  for  any 
imprisonment  or  other  annoyance,  to  the  party  under  the  sub- 
sequent  proceedings  authorized  by  the  justice,  although  it 
finally  appear,  that  in  truth  the  chai^  and  proceeding  was 
wholly  unfounded;  for  otherwise  men  would  be  deterred 
from  brining  forward  charges  of  a  criminal  nature,  which, 
although  less  than  felony  or  indictable  misdemeanor,  it  may 
nevertheless  be  important  to  have  prosecuted;  and  though  the 
proceeding  would  necessarily  occasion  some  trouble,  if  not  po- 
sitive injury  to  the  party,  yet  the  complainant  having  to  pay 
costs  pro  f also  clofnore^  is  considered  adequate  punishment,  {v) 
This  was  always  the  doctrine  as  to  unfounded  civil  suits,  unless 
where  the  proceeding  had  unnecessarily  been  by  vexatious  err- 
rest,  {w)  But  if  a  party  maliciously  without  reasonable  cause, 
obtain  a  search  warrant  or  other  process  against  the  person  or 
goods  of  another,  and  thereby  occasion  inconvenience  or  ex- 
pence,  he  will  be  liable  to  a  special  action  on  the  case  for  his 
malicious  imputation  and  all  its  natural  consequences,  (or)  Thus 
where  a  person  having  lost  a  bill  of  exchange,  which  he  sup- 
posed to  have  been  stolen,  went  before  a  magistrate  and  correctly 
stated  the  circumstances  of  the  loss,  and  thereupon  the  justice  is- 
sued his  warrant  to  apprehend^.  B,  on  a  charge  of  having  ^^fe^ 
^^  fontousi^  stolen,  taken,  and  carried  away"  the  bill  of  exchange, 
(language  which  the  complainant  did  not  use  when  he  laid  his 
information),  and  upon  subsequent  investigation  of  the  case,  it 
turned  out  to  be  no  felony ;  it  was  held  that  no  action  on  the 
case  could  be  supported  against  the  accuser  for  maliciously  pro- 
curing the  magistrate  to  grant  his  warrant,  because  to  sustain 
the  averment  of  malice,  the  charge  must  have  been  wilfully 
Mse.(y)  So  where. a  party,  imder  the  Wilful  and  Malicious 
Trespass  Act,  before  a  justice,  charged  his  tenant  with  cutting  • 
down  a  tree  on  the  premises  occupied  by  him  as  tenant,  which 
was  the  fact,  but  the  justice  having  erroneously  considered  this  act 


(t^)  ytnte,  807  ;  18  Geo.  3.  c.  19.  Smith,  1  Dowl.  &  R.  97  ;  2  Chit.  Rep. 

(w)  1  Salk.l4.  304,  S.  C.  ;  Netuwarih  y.  Fowkes,  4  B. 

{s)  Coken  T.  Morgan,  6  Dowl.  &  R.  &  Adolph.  449. 

8 ;  MiUi  V.  Coileit,  6  Bing.  85  ;  EUet  y.  [y)  Id.  ibid. 

Q  2 
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CHAP.  IV.  to  be  a  feloniy^  and  committed  the  tenant  to  prison  as  a  felon ; 
ceeding"  A^'  ^*  ^^  ^^'^^  that  the  landlord  was  not  liable  to  any  action  for 
such  illegal  imprisonment  by  the  justice.  («)  But  where  the 
defendant  maliciously  stated^  without  any  reasonable  ground  for 
so  doing,  that  he  suspected  that  the  plaintiff  had  feloniously 
stolen  and  concealed  wood  on  his  premises,  and  thereby  in- 
duced the  justice  to  issue  a  search  warrant ;  it  was  held  that 
such  groundless  accusation  subjected  the  accuser  to  an  action 
on  the  case,  although  as  the  warrant  was  illegal,  the  magistrate 
was  liable  to  an  action  of  trespass,  (a) 

Liabilities  of        The  liabilities  of  justices  and  inferior  o£Bicers,  and  their  jwo- 
'  tections,  constitute  very  frequent  subjects  of  legal  discussion* 

A  mere  warrant  or  conviction,  not  acted  upon  or  enforced  against 
the  person  or  property  of  Miother,  not  being  actually  prejudicial^ 
could  not  be  the  subject  of  complaint ;  but  when  without  or 
beyond  the  justice's  Juriediction^  he  irregularly  causes  the 
property  or  person  of  another  to  be  imprisoned,  then  the' justice 
is  liable  to  an  action ;  generally  of  trespass,  but  after  a  convic- 
tion has  been  quashed,  then  an  action  on  the  case,  as  presently 
stated. 

The  principal  instances  of  illegal  proceedings  before  conviction, 
where  a  justice,  or  inferior  officer,  is  liable  to  an  action^  arecases  of 
apprehension  of  a  party  without  a  sufficient  oath  of  a  crime  or  of- 
fence having  been  committed;  (c)  or  where  a  constable  has,  after 
apprehension,  n^lected  to  take  the  party  before  a  justice  within 
a  reasonable  time;(cO  or  wh«%  a  justice  has  kept  a  party  in 
custody  too  long,  under  pretence  of  re*examination;(e)  or  has  be* 
fore  conviction  been  guilty  of  any  other  unauthorized  act,  (/)  or 
has  committed  a  person  as  a  vagrant  without  personally  hearing 
the  witnesses  in  the  presence  of  the  party,  (g) 

After  conviction,  a  justice  was  always  considered  liable  if  he 
issued  a  commitment  for  a  different  offence  than  that  expressed 
in  the  conviction,  (A)  or  where  the  commitment  did  not  show  on 
Ae  face  of  it  a  sufficient  conviction.  (A)  We  have,  however, 
seen  that  the  four  late  acts,  9  Geo.  4,  c.  31,  s.  36,  7  &  B  Geo.  4, 
c.  29,  s.  73,  id.  c.  30,  s.  39,  and  the  Game  Act,  1  &  2  W.  4,  c. 


(z)  Mitts  ▼.  Cottett,  6  Bing.  85  ;  2  {d)  Ante,  1  Vol.  633. 

Miin.  &  Ry.  Mag.  Cases,  262.  («)  Ante,  178,  9. 

'  (a)  EUee  ▼.  SmUh,  Chitty's  R.  304.  (/)  Id.  ibid. 

(6)  See  also  some  of  the  instances  of  (g)  JL  r.  Conetable,  7  Dowl.  &  Ry. 

liability  and  non-liabUtty  of  justices,  1  663. 
Cbitty  on  Pleading,  89,  90,  209  to  215.  (A)  Wickeer.  Chttterhtek,  2  Bing.  483; 

(r)  Morgan  v.  Hughetj  2  Tenn   R.  Rogenv,  Janee,  Ry.  &  Mood.  129;  2 

225  ;  but  see  MUU  r.  CoUett,  6  Bing.  85.  Dowl.  &  Ry.  Mag.  Cases,  429. 
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32, 8. 43,  expressly  enact,  '^  that  no  warrant  of  commitment  shall    chap.  iv. 
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"  be  held  void  by  reason  of  any  flefeet  therein,  protnded  it  be  cudings,  &c, 
*^  therein  alleged  that  the  party  has  been  convicted,  and  there  be  ^— •-'■— 
^'  a  good  and  valid  conviction  to  sustain  the  same,'*  And  it  has 
been  held,  that  although  these  acts  prohibit  the  removal  of  the 
conviction  by  certiorari,  yet  in  support  of  a  commitment  the 
contents  of  the  conviction  may  be  ascertained  by  obtmning  a 
verified  copy  of  the  same.  (4)  But  except  in  these  pro- 
tected cases,  if  the  warrant,  either  to  seize  goods  or  illegally 
detain  the  person,  be  defective,  the  justice  may  be  sued,  and 
usually  in  trespass* 

Sometimes  also  a  justice  may  be  liable  in  trespass,  because 
Hie  facts  did  not  bring  a  case  within  the  statute  on  which  he  has 
proceeded,  as  the  statute  giving  summary  jurisdiction  over  par* 
ticular  servants  working  for  wages,  but  not  over  persons  working 
by  contract ;  and  if  he  should  commit  the  latter,  it  would  be 
false  imprisonment,  (k)  because  the  facts  did  not  warrant  his 
interference ;  as  where  the  justice  granted  a  warrant  to  distrain 
on  a  party  who  had  no  land  in  the  parish,  (/)  or  convicted  a 
party  for  not  doing  statute  duty  in  consequence  of  his  supposed 
occupation  of  lands  within  tlie  parish  which  he  did  not  occupy ; 
though  it  would  be  otherwise,  if  he  merely  relied  upon  a  personal 
exemption,  which  he  ought  to  have  established  before  the  jus- 
tices antecedent  to  conviction,  (m) 

But  when  a  conviction  is  legal,  and  sufficient  on  the  face  of  it, 
and  the  warrant  of  commitment  or  distress  or  other  execution 
thereon  is  not  in  itself  defective,  then  unless  the  conviction  has 
been  quashed,  it  constitutes  a  complete  defence  and  protection 
to  the  justice  for  any  thing  done  upon  it,  however  irregular  or 
unjust  the  conviction  may  have  been  as  regards  the  merits;  (n) 
so  that  if  a  justice  should  take  care  to  draw  up  a  formal  con- 
viction technically  correct,  although  quite  contrary  to  the  merits, 
it  cannot  be  impeached  in  an  action  of  trespass,  and  he  may 
thereby  protect  himself  from  liability  to  any  action,  and  could 
only  be  proceeded  against  by  mandamus  to  compel  him  to  reform 
his  conviction,  or  by  criminal  information  if  his  conduct  should 
have  been  wilfully  and  grossly  incorrect,  (o)  Thus  where  two 
magistrates  having,  at  a  landlord's  request,  given  possession  of 

(t)  R,  T.  MeUor^  2  Dowl.  I'rac.  Rep.  (m)  Fawcett  y.  FowU»,  7  B.  and  Cres* 

173.  394. 

(k)  l/mcasier  v,   Grttnet,  9  Bar.   &  (n)  Ante,  196,  note  {w)  %  Arekroft  v. 

Cres.  628 ;  Hanfy  v.  Ryle^  id.  603 ;  Bran-  Brawny  3  Bar.  and  Adolph.  684. 
vdt  ▼.  Pnmeck,  7  Bar.  &  Cres.  536.  (o)  Fawcett  ▼.  FomUt,  7  B.  and  Ores. 

(0   Weaver  v.  Prke,  3  Bar.  and  Ad.  394.' 
409. 
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CHAP.  IV.    a  dweUinir-house  as  deserted  and  unoccupied,  pursuant  to  11 

SUMMARY  PRO-  *  '    x 

cEEDiNos,&c.  Geo.  2,  c.  19,  8. 16,  but  afterwards  the  judges  of  assize,  on  scp- 
"5  peal  under  that  act,  made  an  order  for  the  restitution  of  the 
farm  to  the  tenant,  with  costs,  and  the  latter  brought  an  action 
of  trespass  for  the  eviction  against  the  magistrate  and  the  con- 
stable and  the  landlord;  yet  it  was  held,  that  the  record  of  the 
proceedings  before  the  magistrates  was  an  answer  to  the  action 
on  behalf  of  all  the  defendants,  and  not  confined  merely  to  the 
justices,  {p) 

Protection  to  The  general  acts,  7  Jac.  1,  c.  5,  21  Jac.  1,  c.  12,  24  Greo.  2, 
justices.  {9)  ^^  44,  (r)  and  43  Geo.  3,  c.  141,  aiford  magistrates  very  consi- 
derable protection ;  and  there  are  frequently  local  acts  of  the 
same  nature.  The  24  Geo.  2,  c.  44,  s.  8,  r^equires  the  action  to 
be  brought  within  six  calendar  months,  and,  as  we  have  seen,  a 
calendar  month's  previous  notice  of  action;  (s)  and  during  which 
the  same  act  enables  the  justice  to  tender  amends;  or  if  he  n^- 
tect  to  do  so  before  the  writ  is  issued,  he  may  pay  money  into 
Court, (/)  and  this  at  anytime,  even  just  before  the  trial; (u) 
and  the  venue  in  the  action  must  be  laid  in  the  proper  county 
where  the  allied  injury  was  committed,  and  the  defendant  may 
plead  the  general  issue,  and  give  in  evidence  any  ground  of  de- 
fence under  that  plea. 

As  regards  the /orm  of  action,  there  is  also  a  singular  enact- 
ment in  43  Geo.  3,  c.  141,  s.  2,  requiring  that  in  an  action 
against  a  justice  for  any  thing  by  him  done  in  endeavouring  to 
enforce  a  conviction,  if  siieh  conviction  has  bee7i  quashed,  the 
declaration  shall  be  in  case  for  maliciously  doing  the  act  com- 
plained of,  and  that  otherwise  the  plaintiff  shall  not  recover 
more  than  two  pence,  nor  any  costs ;  the  object  of  which  enact- 
ment was  to  prevent  the  plaintiff,  in  case  of  a  guashed  conviction, 
from  recovering  against  a  magii»trate,  unless  he  proved  that  he 
acted  not  merely  illegally,  but  also  maliciously,  and  without  rea- 
sonable or  probable  cause,  and  so  as  to  prevent  a  party  from 
succeeding  in  an  action  merely  on  accoimt  of  an  error  in  the 
justice's  conviction.  But  the  latter  enactment  is  strictly  con- 
fined to  cases  where  a  conviction  has  been  quashed,  {v)  It  should 
seem,  therefore,  that  when  a  conviction,  as  well  as  a  warrant  of 

(jf)  jlrchroft  v,  Brmtme  and  others,  3  action. 

Bar.  and  Adolp.  684.  (/)  Anie^  1  Vol.  506. 

(g)  See  in  general  1  Paley  on  Conric^  (u)  Nestor  v,  Newcomb,  3  Bar.  and 

tions,  18  and  19,  in  note.  Ores.  1.59. 

(r)  See  statutes,  on/r,  1  Vol.506,  note  {v)  Money  v.  Johnson,  12  East,  67; 

(a)  ;  see  on/e,  63,  as  to  notices  of  action  Gray  v.  CooAson,  16  East,  13  ;  Rogers  r. 

to  a  justice.  Janes,Ky,  and  Mood.  129;  2  Dowl.  and 

{s}  Sec  ante,  63,  &c.  as  to  notice  of  R.  Mag.  Cas.  429. 
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distress  or  commitment,  are  already  substantially  bad  upon  the    CHAP.  IV. 

SUMMARY  PRO* 

face  of  them^  and  the  justice  has  made  an  unlawful  seiziure  or  cbbdinos,  &c. 
imprisonment  under  the  same,  the  better  course  for  the  party 
convicted  is  710/  to  proceed  to  get  the  conviction  quashed,  but  to 
proceed  at  once  in  an  action  of  trespass. 

Supposing  a  justice  has  exceeded  his  jurisdiction  by  erro- 
neously committing  a  party  to  prison,  (as  under  the  3  Geo.  4, 
c.  71,  called  Martin's  Act,  against  cruelty  to  animals,  or  any 
other  statute  for  a  supposed  offence  not  within  the  statute,)  the 
Court  will  discharge  the  party  imprisoned  upon  habeas  corpus^ 
without  imposing  any  terms  whatever  that  no  action  shall  be 
brought,  {w) 


Having  thus  fully  considered  the  very  usual  summary  pro-  Ofiibr  Sum 

MAKY  Pro- 

CBbDtNOb 


ceedings  before  justices  for  conviction,  we  will  now  examine  *****^       " 


some  of  those  proceedings  by  justices  of  a  more  limited  nature, 
but  yet  occasionally  called  for  and  of  considerable  importance,  es- 
pecially those  reloting  to  forcible  entries  and  detainers^  and  cases 
that  arise  between  landlords  and  tenants ^  and  which  demand  im- 
mediate remedy ;  and  where  the  ordinary  process  of  law  would  be 
either  futile  or  too  expensive,  as  where  rent  is  in  arrear  and  thepre- 
mises  are  deserted,  and  no  sufficient  distress  to  be  found ;  or 
where  there  has  been  a  fraudulent  removal  of  goods  to  prevent 
a  distress ;  or  where  paupers  have  been  permitted  to  occupy  in 
that  character,  and  afterwards  refuse  to  give  up  possession ;  and 
on  behalf  of  tenants  upon  whom  distresses  have  been  made,  and 
excessive  charges  insisted  upon. 

The  right  of  Justices  of  the  Peace  to  interfere  in  cases  of  Thirdly,  In 
forcible  entries  and  detainers  is  of  very  ancient  date;  but  as  ciblb Entry 
regards  justices  acting  summarily,  either  separately  or  other-  o»Detainbr. 
wise  than  with  reference  to  an  indictment  at  sessions  or  as- 
sizes, is  entirely  founded  upon  different  statutes.    At  common 
law  a  party  might  always   enter   and  take  possession  of  his 
own   house  or  land,  though  limited  to  twenty  years  by  the 
statute  21  Jac.  1,  c.  16,  provided  he  could  do  so  in  a  peaceable 
manner^  and  which  was  defined  by  an  ancient  statute,  (5  Rich.  2, 
c.  8)^  **  not  with  strong  hand  nor  with  multitude  of  people,  but 
**  only  in  a  peaceable  and  easy  manner,^*     But  at  common  law 

as  well  as  under  the  statute  presently  noticed,  if  a  person  took 

-■■--■-- 

(w)  Es  parte  HiU,  3  Car.  and  Pa.  225  ;  and  mie,  1  Vol.  689. 
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CHAP.  IV.    possession  even  of  what  was  clearly  bis  own  property,  with 
cBKuiNGs  ""Sec"  strong  hand  or  in  a  forcible  manner,  he  was  indictable  at  the 
■  Court  of  Sessions  or  at  the  Assizes,  because  such/oroA/e  entry 

constituted  in  fact  a  breach  of  the  peace,  which  was  considered 
an  offence  to  society  which  ought  to  be  repressed ;  and  it  was 
always  a  maxim  as  regards  the  right  to  a  house  or  building  in 
particular,  that  although  the  owner  might  if  the  outer  door 
were  open,  or  even  if  shut,  by  any  stratagem  obtain  possession 
in  a  peaceable  manner ^  or  if  no  person  were  therein,  might  even 
break  open  the  outer  door  of  a  house  and  take  possession  of 
his  own ;  {x)  yet  that  he  could  not  do  so,  when  he  could  not 
effect  that  object  otherwise  than  by  personal  violence,  as  by 
assaulting  the  occupier  and  turning  him  out,  or  going  to  the 
house  (some  person  being  therein),  with  several  persons  armed 
with  fire-arms,  swords,  or  other  weapons  of  attack,  and  then 
attempting  to  force  possession ;  because  such  a  proceeding  en- 
dangers the  peace,  and  might  occasion  bloodshed;  and  the 
owner  in  such  a  case  ought  to  wait  the  result  of  legal  proceed- 
ings, and  after  recovering  judgment  therein,  then  a  writ  of 
habere  facias  possessionem  might  be  issued  thereupon,  directed 
to  the  sheriff  of  the  county,  and  whose  duty  would  thereupon 
be  to  take  the  posse  comitates,  and  compel  the  delivery  of 
possession;  and  if  the  occupier  should  thereupon  resist,  he 
would  become  criminally  punishable  for  resisting  the  process 
of  the  law;  and  in  case  after  the  sheriff  had  put  the  owner  into 
possession,  the  wrongdoer  should  return  and  retake  possession 
shortly  afterwards,  without  any  new  right  of  possession  having 
accrued  in  his  favour,  then  the  Court  would  from  time  to  time 
issue  fresh  writs  to  the  sheriff,  commanding  him  to  re-deliver 
possession,  and  the  party  would  also  be  committed  for  his  con- 
tempt of  the  process  of  the  Court,  (j/)  So  that  a  party,  although 
clearly  having  the  right  of  possession,  would  absurdly  be  guilty  of 
dangerous  precipitancy,  if  he  should  attempt  to  take  possession 
by  force,  where  there  would  be  any  risk  of  personal  conflict,  or 
of  what  would  in  law  amount  on  his  part  to  a  forcible  entry^ 
and  which  would  subject  him  at  common  law  to  an  indictment 
for  a  forcible  entry,  and  to  the  proceedings  we  will  presently 
notice ;  and  this,  although  he  might  really  be  entitled  to  the 
exclusive  possession,  (z)     We  have  in  the  preceding  volume 


(«)  So  decided  in  Tttmer  r.  Meynwilf  Doe  d.  Thon^mn  v.  Mirthoute^  2  Dowl. 

1   Ring.  158 ;    7  J.  B.  Moore,  574  ;  Prac.  Rep.  200. 

rowi/oNV.  CM/ar,7T.R.431;  6  Taunt  (•)  Ant€^  1  Vol.  375|  401,  646;  8 

282 ;  8  Bar.  and  Cres.  4.  Term  Rep.  299,  357. 

'y)  Tidd's  Prac.  9th  ed.  1247 ;  and 
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suggested  the  best  course  of  proceeding  in  ordinary  cases,  to    CHAP.  iv. 
regain  possession  of  a  house  and  land,  and  how  a  party  may  cbeoings,  &c. 

99fely  act  in  taking  or  retaking  possession,  without  the  assist- 

ance  of  a  justice*  (a) 

If  it  should  appear  that  possession  cannot  be  obtuned  with->  Preyention  of 
out  the  risks  to  which  we  have  adverted,  then  if  the  title  be  7^^^  I!^** 

'  ,      legal  proceed- 

iegal,  an  action  of  ejectment  must  be  prosecuted ;  or  if  equit*  ings. 
able,  then  a  Court  of  Equity  must  be  resorted  to ;  and  in  the 
mean  time,  if  it  be  apprehended  that  waste  or  wasteful  tres^ 
passes,  such  as  cutting  trees,  dig^ng  mines,  &c.,  are  about  to 
be  committed  or  repeated,  then  we  have  seen  that  a  bill  in 
Chancery  should  be  immediately  filed,  and  the  Court  moved, 
and  within  a  few  days  an  ngunetUm  to  prevent  injury  may  in 
general  be  obtuned.  \b) 

But  we  are  now  to  consider  the  very  important  summary  Jariadictionof 
jurisdiction  of  justices  in  cases  of  forcible  entry  or  forcible  c'J!S??f  forci- 
detainer.    This,  we  have  seen,  is  founded  entirely  on  the  sta-  bie  entry  and 
tute  law,  viz.  5  Ric,  2.  c.  8,   15  Ric.  2.  c.  2,  8  Hen.  6.  c.  9, 
31  Eliz.  c.  11,  21  Jac.  1.  c.  15;  the  latter  of  which  principally 
extends  the  summary  remedy  to  copyholders  and  tenants  for 
years.    The  material  parts  of  those  acts  are  stated  and  com- 
mented upon  in  Bum's  Justice,  title  Forcible  Entry  and  De- 
tainer ;  but  as  there  are  some  observations  in  that  in  general 
accurate  work,  calculated  to  mislead,  we  will  here  take  a  con- 
cise view  of  at  least  some  of  the  most  important  parte  of  this 
subject. 

There  are  two  descriptions  of  forcible  otisters,  which  are 
perfectly  distinct  from  each  other,  viz.  Ist,  a  forcible  entry  and 
expulsion,  with  a  continuance  of  similar  force;  and  2dly,  a 
forcible  detainer,  where  the  previous  entry  was  not  forcible, 
but  iUegal.  It  would  here  be  beyond  our  inquiry  to  consider 
who  may  or  not  be  guilty  of  a  forcible  entry  or  detainer.  The 
general  rule  is,  that  all  persons  compos  tnentisy  and  who  might 
in  fact  commit  any  crime,  may  be  guilty  of  this  offence ;  and 
that  consequently  an  infant,  or  even  a  married  woman,  (c)  may 
be  liable  to  be  proceeded  against  summarily  by  a  justice.  But 
in  general  mere  subsequent  assent  to  a  forcible  entry,  although 
for  the  party's  use,  would  not  subject  him  to  such  a  criminal 


(a)  jhOt^  1  Vol.  646,  7.  Robinson't  Rep.  155,  and  even  hy  for- 

{h)  Se«  E*  parte  CUgg,  mie,  1  Vol.  eibly  entering  into  h«r  husband's  dwel* 

723, 4,  726, 7.  ling-house. 
i/c)  H,y.  Smytk  and  oikert 9  Mood,  and 
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CHAP,  IV.    proceeding,  (rf)     To  constitute  a  forcible  entry,  or  a  forcible 
cbf!dinr8,'^&c"  detainer,  mere  force  in  law^  as  it  is  technically  termed,  being  a 

sim{4e  trespass,  is  not  sufficient,  but  there  must  be  some  actual 

violence^  or  some  proceeding,  as  a  large  assembly  of  persons^ 
calculated  to  create  alarm,  if  not  terror,  in  ordinary  minds, 
though  it  is  not  necessary  that  there  should  be  any  assault  or 
battery,  {e) 

Forcible  en-  With  respect  to  Forcible  Entries,  followed  or  not  by  conti- 
wl"de*°  h^re"^" "  forcible  Detainer,  all  the  above  statutes  apply.  The 
After nccA  5  Ric  2.  c.  8,  defines  and  prohibits  forcible  entries,  and  the 
eo  nes.  j^  g^j^^  2,  c.  2,  gives  jurisdiction  to  one  or  more  justices.     It 

enacts,  that  one  or  more  justices  shall,  Hp€m  complaint,  (and 
which  it  seems  may  be  by  any  one,  though  not  aggrieved,  (/)  ) 
go  to  the  premises,  ^^and  if  he  or  ihey  Jind  any  that  hold 
*^  such  place  forcibly  after  such  (i.  e.  forcible)  entry  made,  they 
'*  shall  be  taken  and  put.  to  the  next  gaol,  there  to  abide  con- 
"  vict  by  the  record  of  the  said  justice  or  justices,  until  they 
'^  have  made  fine  to  the  king ;"  and  the  statute  requires  all  per* 
sons  to  aid  and  assist  the  justice  in  his  proceeding.  Under 
this  act,  and  according  to  the  present  law,  if  the  justice,  when 
at  the  premises,  do  not  actually  have  view  of  any  continuing 
farce,  he  cannot  proceed;  and  supposing  that  the  parties  have 
been  guilty  of  a  previous  forcible  entry,  but  the  continuance  of 
force  has  ceased,  it  should  seem  that  they  can  only  be  punished 
by  indictment  at  the  sessions  or  assizes,  or  a  jury  must  be  im* 
pannelled  to  try  the /ord/^/e  entry  under  the  8  Hen.  6.  c.  9.  s.  3. 
This  may  be  collected  from  the  terms  of  the  act,  15  Ric.  2.  c.  2, 
and  from  the  authorities,  which  state  that  ^^  if  such  offenders 
*^  being  in  the  house  at  the  coming  of  the  justice  shall  make  no 
*'  resistance,  nor  make  shew  of  any  force,  then  the  justice  himself 
"  cannot  arrest  or  even  remove  them  at  all  upon  such  view,''  (g) 
though  if  the  force  be  found  afterwards  by  the  inquiry  of  the 
Jury,  under  the  8  Hen.  6.  c.  9.  s.  3,  then  the  justice  may  bind 
the  offenders  to  the  peace ;  and  if  they  be  gone,  he  may  make  his 
warrant  to  take  them,  and  may  after  send  them  to  the  gaol  until 
they  have  found  sureties  for  the  peace,  (/i)  But  this  power  of 
committing  a  party  upon  a  subsequent  finding,  and  otherwise 


{d)  Hawk.  P.  C.  ch.  64,  8.  24  ;  Co.  (/)  Lamb.  147. 

Lit.  199  6,  200  a.  (g)  Dalt.  Just  chap.  44  ;  and  see  S 

ie)  Hawk.  P.  C.  ch.  (i4,  8.  20,  to  8.  Hen.  6,  c.  9,  8.3,  which  implies  that 

29  ;  Comyn'8  Digest,  title  Forcible  En*>  unless  the  justice  kmueifvitw  the  forces 

try,  A.  3  ;  R,  t.  Wilstm,  8  Term  Rep.  357 ;  he  cannot  restore  possesbiun. 

Milner  v.  tMachofn,  2  Car.  and  Pa.  17.  (A)  Ualt.  Josticei  ch.  44. 
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than  upon  the  luatice's  own  view,  seems  questionable,  (i)      If    CHAP.  IV. 

SUMMARY  PBO- 

upon  the  justice's  arriving  at  the  premises,  the  doors  be  shut,  cbedings,  &c. 
and  those  within  the  house  should  deny  the  justice  to  enter,  he 
may  order  an  outer  door  to  be  broken  open  in  his  presence,  and 
may  enter  to  remove  the  force ;  (k)  and  if  after  such  entry  has 
been  made,  the  justice  shall  find  such  force,  he  shall  cause  the 
ciFenders  to  be  arrested,  and  shall  also  take  away  their  wea- 
pons, it  is  said  also  their  armour,  and  cause  them  to  be  ap- 
praised, and  after  to  be  answered  to  the  King  as  forfeited,  or 
the  value  thereof.  (/) 

If  the  justice  himself  should  have  actual  view  of  the  force 
cmitinued  in  his  presence,  then  he  is  to  draw  up  within  a  rea* 
Honable  time,  his  record,  and  fix  a  fine  separately  upon  each 
offender,  (m)  and  issue  his  warrant  of  commitment  unless  such 
fine  be  paid  ;  (m)  or  unless  the  defendant  traverse  the  force,  in 
which  case  a  jury  is  to  be  impannelled,  and  who  must  find  the 
4same  original  forcible  entry,  and  the  justice's  view  of  its  con- 
tinuance, (n)  If  the  defendant  traverse  the  force,  then  until  the 
jury  have  found  their  verdict  confirminjg  the  finding  of  the  jus- 
tice, he  is  not  to  restore  possession,  (o)  And  before  the  jury, 
the  party  claiming  restoration  of  possession  would  not  be  a 
competent  witness,  (p) 

If  there  should  be  no  continuance  of  the  force  in  the  view  of  Proceediogs,  in 
the  justice,  then,  as  we  have  seen,  he  could  not  restore  posses-  ^^tjwumcc  ^ot 
sion ;  and  therefore  it  was  found  that  many  offenders  took  care  to  the  force  in 
avoid  all  appearance  of  force  in  the  presence  of  the  justice,  and  jujtice. 
thereby  still  maintained  their  possession,  and  ousted  the  party 
injured  of  his  summary  remedy.    To  prevent  that  injustice,  the 


(i)  Hawk.  P.  C.  ch.  64,  8.  8. 

{k)  Dalt.  J.ch.44. 

(/)  Dalt.  Justice,  c.  44.  In  a  case  fulfy 
adriscfl  upon,  by  Sir  Vicary  Oibbs  and 
Mr.  Serjeant  Shepherd,  where  a  leuee 
held  wer  after  he  bad  forfeited  his  lease 
by  severa]  breaches  of  covenant,  and  was 
committio/^  waste  after  notice  of  his  for- 
feiture and  demand  of  possession,  an  ac- 
tiire  justice  of  the  peace  for  the  county 
of  Easex,  with  two  rej^lar  constables,  in 
strict  obserrance  of  those  opinions,  went 
to  tlie  premises,  and  after  stating  that 
he  was  a  jastice  of  the  peace  for  the 
county,  and  that  the  lease  was  forfeited, 
and  the  right  to  possession  vested  in  the 
landlord,  demanded  admittance;  and 
being  refused,  the  justice  then  stated 
the  substance  of  the  enactment,  subject- 
ing persons  gnilty  of  a  forcible  detainer 
to  fine  and  imprisonment,  and  giving 
power  to  a  justice  to  deliver  possession 


to  the  landlord ;  whereupon  a  person 
from  within  stated  they  had  fire-arms, 
and  would  use  them  if  any  attempt  should 
be  made  to  take  possession.  Upon 
which  the  jnstice  ordered  the  constibles 
instantly  to  force  the  outer  door,  which 
was  done,  and  possession  given  to  the 
landlord ;  and  as  all  the  persons  within 
engaged  to  retire  peaceably,  the  justice 
only  took  their  recognizance  to  appear 
at  &e  sessions. 

(m)  2  Stra.  794 ;  A.  v.  EOweU^  2 
Lord  Raym.  1614  ;  Paley,  190  ;  Leigk- 
ton*t  catty  1  Hawk.  fi.  1,  ch.  64,  s.  H  ; 
Dalt.  ch.  44.  Separate  fines  must  be 
fixed,  or  the  proceedings  will  be  ir- 
regular. 

(it)  3  Salk.  169. 

(o)  Id.  ibid. 

{p)  R.  V.  H^iUUim*,  9  B.  and  C.  549  ; 
A.  V.  Bmm,  R.  and  M.  N.  P.  Caste, 
242. 
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CHAP.  IV.     subsequent  act,  8  Hen.  6.  c.  9.  s.  3  &  4,  enacts,  "  And  more- 
cB£DiNG8,  &c.     ^^^^  though  SUCH  persous  making  such  entry  be  present,  or 

else  departed  before  the  coming  of  the  said  justices  or  jus- 
tice, nevertheless  the  same  justices  or  justice  shall  have  au- 
thority and  power  to  inquire,  by  people  of  the  same  county, 
^^  as  well  of  them  as  make  such  forcible  entries,  as  also  of  them 
that  holdeth  with  force,  and  the  jury  shall  find  that  the  par- 
ties had  offended  against  the  statute,  then  the  justice  i»hall 
put  them  out,  and  restore  the  person  forcibly  disseised." 


Forcible  de-         2.  Forcible  Detainers.— Bdore  the  d  Hen.  6.  c.  9.  s.  2,  there 

tJUQierB. 

was  no  summary  remedy  to  obtain  the  restoration  of  possession, 
unless  there  had  been  a  forcible  entry  ;  though  in  one  case  it 
was  held  that  a  peaceable  entry  during  the  short  absence  of  the 
occupier,  and  then  upon  his  quick  return  excluding  him,  was 
equivalent  to  a  forcible  entry,  {q)     But  it  was  found  that  many 
cases  ol  forcible  detentiim  occurred,  which  equally  required 
summary  legal  redress ;  as  where  the  parties  who  committed  the 
forcible  entry  afterwards  quitted,  and  either  sold  or  peaceably 
gave  up  the  possession  to  a  different  person,  who  entered ;  or  a 
party  intruded  into  land  or  buildings  during  the  absence  of  the 
owner  or  occupier ;  or,  as  Hawkins  supposes,  where  a  lessee 
wrongfully  held  over  after  the  expiration  of  his  lease.    It  was 
formerly  supposed,  and  it  should  seem  correctly  so,  as  respects 
a  mere  case  of  holding  over,  that  cases  of  that  description  did 
not  require  such  immediate  summary  assistance,  because  there 
had  not  been  any  actual  breach  of  the  peace  committed  by  the 
present  wrong-doer  in  taking  possession,  as  in  the  case  of  a 
forcible  entry,  nor  was  his  continuance  in  possession  necessarily 
any  actual  breach  of  the  peace  by  him ;  because,  unless  the  true 
owner  should  himself  attempt  to  resume  possession  otherwise 
than  by  legal  process,  no  force  would  be  used,  even  when  arms 
were  kept  in  the  house  by  the  party  for  the  protection  of  the 
occupier,  or  even  for  forcibly  retaining  possession.    The  sta- 
tute 8  Hen.  6.  c.  9.  s.  I,  nevertheless,  certainly  principally 
having  in  view  cases  of  forcible  entry,  and  of  the  party  guilty 
of  it  handing  over  the  possession  to  a  third  person,  after  recit- 
ing, ^'  and  for  that  the  said  statute  (alluding  to  the  15  Ric.  2. 
*^  c.  2),  doth  not  extend  to  entries  in  tenements  in  peaceable 
"  manner,  and  after  holden  with  force ;    nor  if  the  persons 
^*  which  enter  with  force  into  lands  and  tenements  be  removed 
**  and  avoided  before  the  coming  of  the  justice,  and  that  in 

[q)  I  Russ.  Crim.   L.  267 ;   Hawk.  ch.  64,  s.  26. 
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'^  consequence  many  wrongful  and  forcible  entries  be  made,    CHAP.  IV. 

'^  SUMMARY  PRO'- 

"  &c.*'  (r)  then  enacts,  "  that  the  statute  shall  extend  to  per-  ceei>ing«,  Ac. 
sons  holding  forcibly  y  and  that  upon  complaint  of  the  party 
aggrieved^  the  justices  or  justice  shall  cause  the  statute  to  be 
executed  at  the  costs  of  such  party  grieved/'  But  this  sta- 
tute tiiroughout  appears  to  refer  either  to  cases  where  a  previous 
forcible  entry  had  been  committed  by  someone^  or  at  all  events 
to  a  case  where  the  wrong-doer,  alleged  to  be  guilty  of  the 
forcible  detainer,  was  at  the  same  time  wrongfully  and  illegally 
in  possession,  and  the  statute,  s.  7  (afterwards  enforced  by 
31  Eliz.  c.  il.  8.  2),  expressly  precludes  the  justices  from  act- 
ing, when  the  person  forcibly  detaining  has  been  in  possession 
continuously  for  three  years* 

The  construction  of  this  act  in  Bum's  Justice,  title  Forcible 
Entry  and  Detainer,  VI.,  has  tended  to  mislead ;  for  it  is  there 
laid  down  "  that  even  in  cases  of  forcible  detamery  the  justice 
*'  is,  upon  complaint  of  the  party  grieved,  {without  any  exa- 
*'  mining  or  standing  upon  the  right  or  title  of  either  party,) 
to  take  sufficient  power  of  the  county  and  go  to  the  place 
where  such  force  is  made,  and  &c."  This  position,  in  its  ap- 
plication to  forcible  entries,  is  perfectly  correct,  because  no  man 
ought  to  assert  a  claim  in  so  violent  a  manner;  and  in  that  case 
his  right  is  not  to  be  inquired  into;  (s)  but  in  its  application  to 
a  mere  alleged /ordi/e  detainer,  it  is  decidedly  incorrect.  If  it 
were  sustainable  to  its  full  extent,  then  if  any  party  should  think 
fit  to  claim  the  possession  of  a  house  in  the  lawful  occupation 
of  another,  and  the  occupier,  confident  in  his  own  just  right, 
should  refuse  to  deliver  it,  and  actually  defend  the  same,  then 
any  justice  might  be  required  to  go  to  the  place  and  request  the 
occupier  to  give  up  possession;  and  if  the  latter  should  refuse 
to  quit,  and  fasten  idl  the  outer  doors,  the  justice  might  treat 
him  as  an  offender,  and  fine  and  commit  him  to  prison,  and  give 
possession  to  the  claimant,  although  he  had  no  pretence  of  tiUe. 
This  would  be  a  most  dangerous  jurisdiction,  especially  if,  as 
supposed  by  Dr.  Burn,  the  justice  is  not  to  inquire  or  consider 
the  right  or  title  of  either  party;  and  yet,  according  to  the  doc- 
trine referred  to,  a  justice  would  be  bound,  without  inquiring 
into  the  titie,  to  turn  out  every  person  so  exceedingly  uncivil  as 
not  to  quit  instantly  upon  the  justice's  request.    Neither  could 

(r)  SembUy    that   these    and    other  giyen  a  more  eztenaive  construction,  and 

words  in  8  Hen.  H,  c.  9,  import  strongly  apply  to  a  lessee  holding  over  ;  Com. 

that  the  prindprnly  if  not  the  only  object  Dig.  Forcible  Detainer,  B.  2. 
of  the  act,  was  to  provide  for  cases  {»)  Per  Vaughan,  B.  in  R,  v.  IVU- 

where  onftnuZ/y  there  had  been  aybrct6/^  Uatnt^  as  stated  in  Dick.  Sess.  by  Mr. 

mtrf,    l^e  authorities,  however,  have  Serj»  Talfourd,  2.)9. 
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CHAP.  IV.    it  have  been  the  intention  of  the  Legislature  to  impiFse  upon  a 
cEEDiNGs  ^4c.  justice  the  (Ufficult  office  of  deciding  npon  the  title  of  either 

party ;  and  if  it  was  intended  to  permit  interference  in  other 

cases  than  those  where  there  had  been  originally  v^  forcible  enhy 
by  some  on^  within  three  years,  still  it  must  at  least  have  been 
intended  to  limit  their  jurisdiction  to  very  clear  and  obvious 
cases  of  illegal  withholding  possession  from  the  true  owner. 

It  is,  however,  laid  down  also  by  Serjeant  Hawkins,  that  there 
may  be  a  forcible  detainer,  whether  the  entry  were  forcible  or 
not,(/)  and  that  if  a  lessee,  after  the  end  of  his  term^  keep  arm» 
in  his  house  to  oppose  the  entry  of  the  lessor,  though  no  one 
attempt  an  entry;  {ti)  or  if  a  tenant  at  will  should  detaiu  with 
force  after  the  will  has  been  determined^  he  will  be  guilty  of  a 
forcible  detainer^  and  that  so  would  a  lessee  resisting  with  force 
a  distress  for  rent ;  or  even,  it  is  said,  forestalling  or  rescuini; 
the  distress ;  {v)  and  it  is  also  laid  down,  that  if  a  mortgagor 
detain  with  force  after  the  mortgage  has  become  forfeited,  that 
is  a  forcible  detainer,  though  it  is  at  the  same  time  admitted  that 
the  mere  denjring  possession  in  these  cases  would  not  amount 
to  a  forcible  detainer,  (w)  It  may  be  asked  how  is  it  certain,  iii 
the  first  two  cases,  that  there  may  not  have  been  a  valid  agree- 
ment for  a  new  tenancy ;  or  in  the  last,  that  the  mortgagee  had 
not  agreed  that  the  mortgagor  should  continue  in  possession  as 
his  tenant ;  and  yet  it  is  supposed  that  this  is  immaterial,  and 
that  the  justice  must  proceed  5  and  yet  it  is  admitted,  that  at 
one  stage  of  the  indictment  for  a  forcible  entry,  the  continuance 
of  the  right  of  the  prosecutor  may  be  inquired  into ;  and  it  is 
said  that  if  such  interest  has  ceased,  the  defendant  may  apply  to 
the  Court  to  quash  a  writ  of  restitution,  or  at  least  prevent  its 
execution,  (x) 

In  one  of  the  most  recent  cases,  it  has  been  decided  that  at  all 
events  the  8  Henry  6.  c.  9,  was  only  intended  to  give  a  summary 
jurisdiction  in  cases  of  forcible  detainers  after  an  unlawful  entry  ; 
and  that  a  conviction  by  justices  on  that  statute,  merely  stating 
an  entry  and  a  forcible  detainer,  not  averring  that  such  entry 
was  illegal,  was  insufficient ;  (y)  and  Denman,  C.  J.,  said,  ^^I 
^^  cannot  think  that  the  Legislature  meant  that  the  act  of  a  man 
'^  in  maintaining  his  own  rightful  possession  with  force  against 


it)   Hawk.  P.  C.  ch.  64,  s  23  ;  Burn  2  ;  sed  gtuere. 

J.  Forcible  Entrv  and  Detainer,  iii.  (w)  Id.  ibid. 

(«)  And  see  MS.  case,  on/^,  235,  note  (.r)  Burn  J.  tit.  Forcible  Entry  and 

(/),  where  Sir  V.  Gibbs  and  Mr.  Ser-  Detainer,  V.  26th  edit. ;  2  Vol.  797. 

jeant  Shepherd  were  of  opinion  that  the  (y)   The  Kivg  v.   Oakley ^  4   B.  and 

atatute  extended  to  a  lessee  holding  over.  Adolph.  307  ;  and  1  Nev.  and  Man.  58, 

(r)  Com.  Dig.  Forcible  Detainer,  B.  S.  C. ;  but  see  Coo.  Jac  19,  32,  151. 
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<*  a  wrong  doer  should  authorize  the  justicea  to  turn  him  out ;"  (5;)     CHAP.  iv. 
and  Parke,  J.  stated  the  mclination  of  his  opinion  to  be  ^Hhat  ^rv^ihugs,  &c. 

**  the  statute  only  applied  when  the  original  entry  was  unlaw- 

^*  ful;"  and  he  observed  that  it  would  not  necessarily  follow  from 
that  decision  that  the  statute  8  Henry  6.  c.  9,  does  not  apply  to 
the  case  of  a  tenant  at  will  or  for  years  holding  over  after  the 
will  has  been  determined,  or  the  term  expired,  because  the  con- 
tinuance in  possession  afterwards  may  amount  in  judgment  of 
law  to  a  netv  entry ;  and  as  to  that  point,  he  referred  to  Hawk. 
P.  C,  book  1.  c.  64.  s.  34.  Taunton,  J.  expressed  his  opinion, 
that  the  statute  Henry  6  only  applies  to  a  forcible  detainer  pre- 
ceded by  an  unlawful  entry;  and  Patteson,  J.  also  considered 
that  an  illegal  entry  was  essential,  and  that  if  the  statute  were 
not  confined  to  such  cases,  the  consequence  would  be  that  a  per- 
son who  had  even  two  years  rightful  possession  of  land  might 
be  liable  under  any  circumstance  to  be  fined  and  imprisoned  for 
forcibly  maintaining  that  possession  against  a  wrong  doer.  He 
also  observed  that  there  might  be  good  reasons  for  confining  the 
summary  jurisdiction  of  justices  to  cases  where  there  had  ori- 
ginally been  h  forcible  entry y  for  it  might  be  hard  to  allow  a  man 
to  be  turned  out  of  possession  by  so  summary  a  course,  for  de- 
taining with  force  that  land  to  which  he  might  be  rightfully 
entitled*  {a) 

It  will  be  observed,  that  in  this  case  the  judges  abstained 
from  deciding  upon  a  case  of  a  tenant  holding  over,  or  upon 
any.  case  where  the  original  entry  was  lawful,  though  the  con- 
tinuance in  possession  might,  by  a  subsequent  act,  have  become 
illegal.  As  in  the  latter  case  there  probably  would  not  have 
been  any  actual  breach  of  the  peace,  but  at  most  a  civil  injury^ 
by  withholding  possession  from  the  claimant,  and  the  legality  of 
which  may  be  properly  tried  in  an  action,  the  case  seems  not  to 
be  properly  within  the  oh/ect  of  the  jurisdiction  of  justices ; 
and  as  they  are  not  in  general  competent  to  decide  upon  title  to 
land  or  upon  questions  respecting  the  creation,  construction,  or 
duration  of  a  lease  or  agreement  or  other  contract  relating  to 
the  possession  of  houses  or  land,  it  would  be  at  least  injudiciotl^ 
for  justices  to  adopt  summary  proceedings,  and  more  prudent  to 
leave  the  parties  to  try  the  right  in  a  civil  action,  and  to  confine 
the  exercise  of  their  summary  jurisdiction  to  cases  of  recent 
forcible  entry,  with  continuing  forcible  detainer  ;  and  even  then- 
not  to  interfere  when  there  is  reasonable  ground  to  expect  that 
the  party  in  actual  possession  will  sustain  his  right. 


(s)  I<l.p.:ill.  (a)  Id.  p.  313,  4. 
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CHAP.  IV.  Although  the  statutes  give  summary  jurisdiction  to  one  justice 
cREDiNGs  ^^^  ^  ^^  separately,  yet  it  is  more  usual  and  most  prudent  for  two 
~  —^ — '  or  more  to  meet  and  concur,  at  least  in  all  the  judicial  acts; 
ceedings  in  and  though  one  justice  might  certainly  receive  the  complaint 
Mtrv'aiid^e-*  of  the  party  aggrieved,  yet  it  is  preferable  that  both  the  justices 
tainer.  should  be  present,  especially  as  the  subsequent  record  of  the 

fine,  when  established  in  general,  states  aU  the  proceedings  to 
have  been  before  two  justices,  and  in  the  present  tense.  It  is 
recommended  that  the  complainant  be  sworn,  and  do  after- 
wards upon  such  oath,  make  his  statement  of  his  own  right  to 
the  estate  very  particularly,  and  also  shew  the  circumstances  of 
the  alleged  forcible  entry,  or  at  aU  events  of  some  original 
illegal  entry.  It  was  on  account  of  the  complaint  in  the  case 
of  Res  V.  Oakley y  (b)  not  shewing  in  the  conviction  for  a 
forcible  detainer,  that  the  original  eiitry  was  either  forcible  or 
unlawful,  the  Court  quashed  the  conviction,  {b) 

If  after  a  strict  enquiry  of  the  complainant,  it  should  appear 
doubtful  whether  there  was  any  breach  of  the  peace  in  the 
entry,  or  whether  upon  the  merits  the  party  in  possession  has 
not  the  better,  or  at  least  an  equitable  right  to  retain  it,  then 
the  best  course  will  be  for  the  justices  to  dismiss  the  com- 
plaint, and  leave  the  party  to  indict  at  tiie  sessions,  or  try  his 
right  in  an  action  of  ejectment.  But  if  a  strong  case  of  recent 
forcible  entry,  especially  if  attended  with  any  aggravated  cir- 
cumstances of  violence,  should  be  prima  facie  made  out,  then 
the  justices,  as  conservators  of  the  peace,  ought  to  act,  and 
promptly  so,  and  to  go  to  the  premises  and  demand  admittance* 
and  endeavour  fully  to  ascertain  the  circumstances  of  the  original 
entry,  and  also  of  the  continuing  detainer ;  and  unless  on  his 
own  view,  he  observe  violence  or  threats  of  using  arms  to  ex- 
clude the  party  recentiy  expelled,  or  if  the  offenders  be  not 
present,  then  the  justices  should  not  act  upon  their  own  view, 
but  if  required  by  the  complainant,  should  issue  their  warrant 
to  the  sheriff,  to  summon  a  jiuy  from  the  neighbourhood  forth- 
with ;  (c)  and  even  for  the  next  day  or  shortly  afterwards,  (rf) 
to  try  whether  the  entry  was  forcible  as  well  as  the  detainer. 
So  if  the  justices  should  find  the  force  on  their  own  view,  the 
supposed  offenders  may  traverse  such  finding,  tendering  such 
traverse  in  writing,  as  a  mere  verbal  denial  will  not  suffice ;  and 
then  a  jury  must  be  summoned  and  impannelled  to  try  the  force 

{b)  4  B.  aiidAdolph.307t  and  1  Ner.  travening  is  to  bear  the  costs  of  the 

and  Man.  58  ;  anity  238, 9.  trial  of  the  traverse,  and  not  tbe  King 

U)  8  Hen.  6,  c.  9,  8.4.  or  prosecutor. 
{(f)  DalU  Jus.  Cb.  133.    The  party 
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and  other  material  allegationH;  {e)  and  we  have  seen  that  no  res-     CHAP.  I  v. 
titution  should  be  awarded  before  the  jury  have  found  the  force,  !"Il!*'**'^  ^V^' 
unless  the  defendant  should  decline  traversing.  (/)     The  com-  ~" 

plainant,  it  should  seem,  would  not  be  a  competent  witness  to 
prove  any  part  of  his  complaint,  being  interested  in  endeavour- 
ing to  obtain  restitution,  {g)  If  the  jury  should  find  the  force, 
then  the  justices  are  to  give  judgment  thereon,  and  draw  up  a 
formal  record  of  the  whole  proceeding ;  (A)  and  thereupon  the 
same  justices  are  to  proceed  to  the  premises  and  remove  the 
offender,  and  put  the  prosecutor  in  full  possession.  (?) 

If  either  the  complaint  or  any  proceeding  thereon  has  been  Certiorari  to 
insufficient,  or  the  justices  have  admitted  improper  evidence  J5™ovcconvic- 
before  the  jury,  so  as  probably  to  affect  the  merits  of  their  de- 
cision ;  then,  after  six  days  notice  of  motion  for  a  certiorari^ 
that  writ  may  be  moved  for,  and  obtainea  in  tlie  manner  by 
which  we  have  seen  a  certiorari  may  be  obtained  in  ordinary 
cases.  (A)  The  notice  of  the  motion  should  state  very  explicitly 
all  the  objections  to  the  proceedings ;  (/)  and  if  it  be  appre- 
hended that  the  justices  will  not  faithfully  return  all  the  pro- 
ceedings as  they  occurred,  but  will  attempt  to  state  them  in  an 
improved  manner ;  then  upon  a  special  affidavit  of  the  facts,  a 
mandamus  as  well  as  a  certiorari  might  be  obtained,  to  compel 
them  to  return  every  stage  of  document  and  proceeding  accord- 
ing to  the  facts,  {m)  If  the  Court  of  King's  Bench  should  be 
of  opinion  against  the  sufficiency  of  the  proceedings  before  the 
justices,  they  will  then  quash  the  conviction,  and  must  as  of 
course  issue  a  writ  of  restitution,  (w) 


A  few  summary  proceedings  by  the  intervention  of  justices  pourthlt,  ik 
in  favour  of  landlords,  and  one  on  behalf  of  tenants,  remain  aI'betwkwJ 
to  be  considered  in  this  chapter;  and  first  the  case  of  a  tenant  landlords 
in  arrear  for  at  least  half  a  year's  rent,  and  who  has  deserted  ,    ,    ,.   !*^^' 

,  .  !•  Justice  8  as- 

the  premises  and  left  them  uncultivated  or  unoccupied,  so  that  sistanoe,  whea 
there  is  not  adequate  property  thereon  to  satisfy  the  arrear.  ^^^^  suffi- '^' 
It  will  be  obvious  that  an  event  of  this  nature  requires  some  cicntdiBtrcM, 
speedy  and  summary  relief,  for  otherwise  not  only  would  there  desepSTor^n- 

be  an  increased  arrear  of  rent  from  an  insolvent  tenant,  but  also  cultivated. 

^ II G.  2,  c.  19. 

■  ""  ""  8.  16,  17;  and 

(e)  3  Salk.  169.  (i)  Hawk.  B.  1,  c.  64,  8.  50.  S7  0. 3,  c.  52. 

(/)  Id.  ibid.  {k)  Ante,  219  to  226. 

ig)  JL  F.  WiUiams,  9  B-  and  Cres.  (I)  Ante,  223. 

549 ;  ILv.  Bevan,  Ky.  and  Mood.  242.  (m)  Ante,  200,  201,  218,  220. 

(A)  Hawk.  B.  I ,  c.  64,  8.  W ;  Dalt.  J.  (n)  R,  t.  Jmui,  I  Stra.  474 ;  Bac.  Ab. 

e.  133.  Forcible  Entry,  G. 

VJ   L.  II.  R 
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CHAP.  IV.  the  premises  would  be  continuously  unproductive  as  well  to  the 
CEBDING8,  &c~  l^i^dlord  as  the  tenant,  and  to  the  public,  and  the  estate  would 
rapidly  become  decayed  or  dilapidated,  if  not  destroyed  by  inter- 
mediate waste  or  depredation;  and  therefore^-  although  this  is  a 
jurisdiction  by  no  means  properly  an  incident  to  the  office  of  a 
conservator  of  the.  peace,  yet  jthe  Legislature,  by  11  Geo.  2. 
c.  19.  s.  10,  (enlarged  in  some  respects  by  57  Geo.  3.  c.  52,) 
authorized  justices  of  peace  in  certain  cases,  presently  particu- 
larly noticed,  to.  give  summary  relief  to  the  landlord  whose  pro- 
perty is  in  jeopardy ;  and  this  so  expeditiously  as  to  complete 
the  object  within  fifteen  days  after  the  landlord's  application  to 
the  justice,  so  as  to  place  him  in  complete  and  indefeazable 
possession  of  the  demised  premises,  the  lease  or  tenancy  being 
ipso  facto  thereby  vacated,  and  the  landlord  immediately  enabled 
either  himself  to  occupy  the  premises  beneficially,  or  to  grant  a 
fresh  lease  to  a  ne'v^tenant ;  subject  only  to  an  appeal,  which  is 
rather  of  a  singular  description,  and  certainly,  as  regards  costs,  in 
some  respects  of  too  limited  a  nature,  viz.  to  the  next  judges  of 
assize;  or  if  in  London  or  Middlesex,  to  the  judges  of  the  Court 
of  King's  Bench  or  of  the  Court  of  Conunon  Pleas^  who,  if  they 
should  reverse  the  decision  of  the  justices,  may  order  restitution 
to  the  tenant,  with  all  his  expenses  and  costs  to  be  paid  by  the 
landlord ;  or  if  they  affirm  the  decision,  then  they  are  to  award 
the  landlord* s  costs,  not  exceeding  5/.,  for  the  frivolous  appeal,  (o) 
These  statutes,  however^  only  supply  to  a  few  cases  of  bad  or 
unfortunate  tenants,  and  only  when  the  tenant  holds  lands,  tene- 
mients,  or  hereditaments,  at  a  rack  rent,  which  we  have  seen  is 
defined  to  mean  a  rent  amounting  to  iixefull  annual  value  of  the 
tenement,  or  near  t7,(p).or  by  57  Geo.  3.  c.  52,  "to  a  reserved 
^^  rent  that  shall  be  three-fourths  of  the  annual  value  of  the  de- 
^^  mised  premises  at  the  least."  It  has  been  held  that  the  term 
rack  rent,  as  thus  used  in  the  former  act,  did  not  mean  the  rent 
reserved^  but  such  a  rent  as  the  landlord  and  tenant  might /air /y 
agree  upon,  supposing  the  premises  were  vacant  and  unlet,  {q) 
The  expressions  in  these  statutes,  however,  clearly  denote  that 
they  are  not  intended  to  extend  to  tenancies  in  cases  where  the 
tenant  has  advanced  a  considerable  premium  u]>on  the  grant  of 
the  lease,  or  where  there  is  but  a  small  rent  very  unequal  to  the 
annual  value  of  the  property. 

Before  the  57  Geo.  3,  it  was  considered  that  the  recital  in  the 
I8th  s.  of  the  1 1  Geo.  2.  c.  19,  imported  that  the  jurisdiction  of 

(o)  llGeo.  2.0.19.8.16,17.  {q)  CroJker  v,  FoikergiU,  2  Bu,&Wd, 

(p)  As  to  what  is  rack  rent,  see  tmte,      652  ;  aniey  229. 
1  Vol.  228. 


(( 
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justices  shotdd  only  extend  to  cases  where  there  was  a  lease  CHAP.  W. 
expressly  reserving  a  nght  of  re-entry  m  case  of  non-pajrment  cebdikos,  &c. 
of  the  rent,  and  in  effect  only  to  give  a  summary  remedy  in 
cases  where  an  action  of  ejectment  could  have  been  sustained,  (r) 
Bnt'ther  57  Geo-  3,  removed  that  diftciQty,  by  expressly  extend- 
ing the  summary  remedy  to  cases  although  no  right  of  re-entry 
had -been  reserved,  and  to  all  tenancies;  whether  created  by  lease 
in  writing  or  by  parol,  and  although  no  right  of  re-entry  in 
ca^e  of '  non-payment  of  rent'  bad  Tjeen  reserved ;  and  therefore 
the  jnstices  have  jurisdiction  in  ordinary  tenancies  by  parol  from 
year  t&  year,  if  half  a- year's  rent  be  in  arrear:  and  all  that  under 
the  two  Btatntes  is  now  requisite  to  give  jtistices  jurisdiction,  is 
that  the  holding  be  at  a  rent  of  at  least  three-fourths  of  the 
yehrty  value,  and  that  half  a  year's  rent  be  in  arrear,  and 
^^  tioA  the  tenaiit  has  deserted  the  demised  premises,  and  left  the 
"  same  unrultivated,  or  unoccupied  so  that  no  sufficiefU  dis- 
"  tress  can  be  had  to  countervail  the  arrears  of  rent.*'  Four 
circamstances  mnst  concur;  1st,  a  tenancy  at  not  less  than 
three-fourths  of  the  annual  value ;  2dly,  at  least  half  a  year's 
rent  in  arrear ;  3dly,  a  desertion  by  the  tenant ;  and  4thly,  nei- 
ther tender  of  the  rent,  nor  a  sufficient  distress. 

The  practical  course  of  proceedings  under  these  acts  is  for  the  Practical  pro- 
lanAord  to  whom  at  least  half  a  year's  rent  is  in  arrear,  and  c*«<*"*«"* 
where  the  annual  rent  was  at  least  three-fourths  of  the  annual 
vahie,  to  apply  to  two  justices  of  the  county  having  no  interest 
in  the  premises,  either  in  person  or  by  his  bailiff  or  receiver,  and 
requeit  them,  usually  in  writing,  to  go  to  view  the  same,  and 
which  they  are  to  do.  It  has  been  holden,  that  the  landlord's 
request  or  complaint'  need  not  be  on  oath,  nor  do  the  statutes 
even  require  it  to  bb  in  writing,  {s)  But  justices  are  advised  to  re- 
quire a  written  complaint  on  oa/A,  stating  all  the  requisites  essen- 
tial to  establish  and  satisfy  the  justices  that  it  is  a  fit  and  legal 
case  for  their  interposition,  viz.  *'  that  the  premises  were  held 
^^  at  a  rent  not  less  than  three-fourths  of  the  annual  value;  tiiat 
*'half  a  year's  rent  is  in  arrear  after  demand;  and  that  the 
^^  tenant  has  deserted  the  premises,  and  that  there  is  no  dis- 
^^  treinable  property  sufficient  to  pay  the  arrear."  (/)  It  must 
have  been  intended  by  the  Legislature,  that  all  the  facts  essential 


(r)  See  an  express  decision  to  that  649 ;  5  Oowl.  &  R.  558,  S.  C« 

effect  in  Woodfall's  LandlonI  and  Te-  {t)  See  a  form  oftomplamt  in  Bum's 

nant,  2nd  edit  523 ;  and  see  Sx  parte  Justice,  title  Distress,  26th  edit.  1  Vol. 

PUioH,  1  Bar.  &  Aid.  369.  1044. 

(«)  Bastefi  V,  CareWf  3  Bar.  &  Crcs. 

r2 
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CHAP.  IV.    to  establish  the  right  of  a  landlord  to  this  summary  proceeding' 
cEEDfNcs  ^Ikc  ^^^^^  justices,  should  be  inquired  into  before  justices  as  fully  as 

before  the  judges  upon  an  appeal ;  and  therefore  justices  may 

and  ought  to  insist  on  all  the  facts  being  established  before 
them,  (u)  It  is  true  that  all  the  statutes,  in  express  termsy  require 
the  justices,  on  their  first  view,  "  to  affix  or  cause  to  be  affixed 
'^  on  the  most  notorious  part  of  the  premises,  notice  in  writing 
"  what  day  (at  the  distance  of  fourteen  days  at  least)  they  will  re- 
*'  turn  to  take  a  second  view  of  the  premises ;"  and  then  it  is  only 
enacted  that  *'  if,  upon  such  second  view,  the  tenant  or  some  per- 
son on  his  behalf  shall  not  appear  and  pay  the  rent  in  arrear^ 
or  there  shall  not  be  sufficiisnt  distress  upon  the  premises,  then 
the  justices  shall  put  the  landlord  into  possession,  and  that 
the  lease,  as  to  any  demise,  shall  thenceforth  become  void."  But 
impliedly^  they  have  full  jurisdiction  to  inquire  into  the  fiill 
merits,  and  it  would  be  advisable  that  they  should  do  so. 

The  terms  of  the  act  seem  only  to  authorize  the  application 
to  justices  where  the  tenant  has  deserted  the  premises,  as  well 
as  that  he  has  left  the  same  uncultivated  or  unoccupied ;  and 
where  the  tenant  or  any  part  of  his  family  remains  in  actual  pos- 
session, it  should  seem  that  the  case  is  not  within  the  statutes.(t;) 
Supposing  desertion  to  be  essential,  it  has  been  held  that  where 
a  tenant  ceased  to  reside  on  the  premises  for  several  months, 
and  left  them  without  any  furniture  or  sufficient  other  property 
to  answer  the  year's  rent,  that  the  landlord  might  properly  pro- 
ceed under  the  ]  I  Geo.  2.  c.  19.  s.  16.  to  recover  the  possession, 
although  he  knew  where  the  tenant  then  was,  and  although  the 
justices  found  a  servant  of  the  tenant  on  the  premises  when  they 
first  went  to  view  the  same,  {w)  But  questions  respecting  deser- 
tion, and  the  terms  ^*  or  uncultivated  or  unoccupied,"  greatly 
depend  on  their  own  particular  circumstances,  (x) 

The  statutes  do  not  in  express  terms  require  the  justices  to 
inquire  into  the  fact  of  desertion,  for  on  the  first,  view  they  are 
merely  to  affix  the  notice,  and  on  the  subsequent  view,  if  the  rent 


(«)  It  will  be  observed  that  the  case 
of  Athcroft  y.  Bourne  and  other*,  3  Har. 
&  Adolph.  684,  aod  the  form  of  the 
Jastice's  Record,  in  Bum  J.  tit.  DiHtreis, 
26th  edit.  1  Vol.  1015,  suppose  that  aU 
the  facts  have  been  established  before  the 
justices. 

{v)  See  the  facts  of  the  case  in  A»h' 
croft  V.  Bourne  and  others,  3  Bar.  &  Ad. 
685. 

{w)  Ex  parte  Pilton,  1  Bar.  ft  Aid. 
369  :  but  although  the  tenant  was  ab- 
sent he  carried  on  business  in  the  King's 


Road,  Chelsea,  and  the  house  was  in  the 
course  of  painting  and  being  rendered 
fit  for  the  reception  of  an  occupier  ;  aad 
therefore,  although  of  counsel  for  the 
landlord,  I  considered  the  determination 
in  that  case,  as  respected  deeertion^  to 
have  gone  very  far  in  favor  of  the  land- 
lord ;  and  see  the  next  cases. 

(x)  The  application  of  those  terms 
were  shortly  discussed  in  Batten  v.  (Uf- 
rew,  3  Bar.  ftCres.  64 9>  though  not  fully 
reported  in  that  respect';  see  also  Ask- 
croft  y.  Btmme,  3  B.  ft  Adolph.  684,  5. 
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be  not  paid,  and  there  be  no  sufficient  distress  upon  the  premises,     CHAP.  IV. 
the  statutes  require  nothing  more,  and  they  are  as  a  matter  of  ceedino»  ^&c, 

course  to  deliver  the  possession  to  the  landlord.    But  neverthe-:  

less  it  should  seem  that  justices  ought  to  inquire  fully  into  all 
the  facts  essential  to  support  the  proceeding,  and  especially  as 
to  the  desertion.iy)  The  forms  of  the  landlord's  request,  the 
justices'  first  notice,  and  their  final  record,  are  given  in  Bum's 
Justice,  title  Distress,  and  may  in  general  be  followed. 

The  17th  section  of  the  11  Geo.  2.  c.  19,  provides,  that  the 
proceedings  of  the  Justices  shall  be  examinable  in  a  summarj/ 
way  by  the  Judges,  as  we  have  previously  stated ;  and  which,  as 
respects  premises  in  Middlesex  and  London,  are  by  motion  to 
the  Court,  founded  on  affidavits  for  a  rule  to  shew  cause,  and 
cross  affidavits,  and  counsel  arguing  on  each  side.  Upon  such 
a  motion,  unless  where  the  proceedings  on  the  part  of  the  land- 
lord are  clearly  irregular,  the  matter  very  frequentiy  terminates 
in  a  compromise,  and  the  tenant's  paying  all  rent  in  arrear  and 
costs,  and  submitting  to  proper  terms. 

If  the  decision  of  the  Justices  in  favor  of  the  landlord,  followed 
by  their  delivery  of  possession  to  the  landlord,  should  be 
reversed,  and  possession  be  ordered  to  be  restored  to  the  tenant, 
he  is  not  thereby  enabled  to  sue  the  Justices,  or  others  who 
acted  under  them,  in  trespass,  or  otherwise ;  for  the  Justices  acted 
judicially,  and  the  production  of  the  record  of  their  proceedings 
will  in  general  afford  adequate  protection  to  them,  and  all  acting 
under  them,  for  every  thing  done  in  execution  of  their  deci- 
sion, {z)  But  although  all  persons  so  acting  under  the  sanction 
of  the  Justices  would  be  protected  from  an  action  of  trespass^ 
yet  if  a  landlord  or  others  should  maliciously  cause  the  Justices 
to  give  possession,  when  the  facts  did  not  justify  that  decision, 
then  perhaps,  after  its  reversal,  he  might,  on  general  principles, 
be  liable  to  an  action  on  the  case^  for  maliciously,  and  without 
probable  cause,  improperly  instituting  the  proceeding,  (a) 

The  next  proceeding  against  tenants,  in  which  Justices  are  au-  Seecndfy, 
thorized  to  interfere,  are  those  of  a  fraudulent  removal  by  an  im-  ^^^j^eVhen 
mediate  tenant,  to  prevent  a  landlord  from  distraining.    This  is  an  rent  in  arrear, 
injmry  remediable  by  action  and  penalty,  under  the  II  Geo.  2,  c.  j^^  ^  f^^_ 
19 ;  the  4th  section  of  that  statute  also  provides,  that  where  the  duicm  remoral 

t         r  c/\f     ^  prevent  a 

goods  fraudulentiy  removed  shall  not  exceed  the  value  of  60/.,  diirtress.  ii  G. 
the  landlord  or  his  bailiff,  servant,  or  agent,  on  his  behalf,  may  2.  ^-  J^-  *•  ^' 
exhibit  a  complaint  in  writing  against  the  offenders  before  two 

(jr)  Athcnft  ▼.  Btmme  and  otken,  3       &  Adolph.  684. 
Bar.  &  Adolph.  684.  («)  KUee  v.  SmUh,  2  Chitty's  Rep. 

(•)  Askcriift  v.  Bamme  mdoikers,  a  B.      304 ;  and  ante,  179,  180,  227. 
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CHAP.  IV.  Justices  residing  near  the  place  of  removal,  or  the  place  where 
cEEDiNGs,  &a  ^^^  same  were  found,  not  being  interested  in  the  tenanted  pre- 
"*"~""""~  mises,  and  who  are  to  summon  the  parties  concerned,  and  all 
proper  witnesses,  and  examine  them  and  the  facts  upon  oath 
or  affirmation,  and  in  a  summary  way  determiiie  whether  or  not 
the  parties  accused  were  guilty ;  and  to  enquire  of  the  value 
of  the  goods  fraudulently  carried  off  or  concealed ;  and  upon 
full  proof  of  the  offence,  they  are  then,  Ay  order  under  their 
hands  and  seals,  to  adjudge  the  offenders  to  pay  double  the 
value  of  the  goods  to  such  landlord,  bailiff,  servant,  or  agent, 
at  such  time  as  the  Justice  shall  appoint.  And  in  case  of 
neglect  or  refusal  to  pay  after  notice,  a  distress  warrant  is  to 
issue ;  and  in  default  of  distress,  the  offenders  are  to  be  com- 
mitted to  hard  labour  to  the  House  of  Correction,  for  six  months, 
unless  the  money  be  sooner  paid. 

The  5th  and  6th  sections  allow  an  appeal  to  the  Sessipns; 
and  if  a  recognuuince  be  entered  into  Mdth  one  or  two  sufficient 
surety  or  sureties,  then  the  order  of  the  Justices  is  not  to  be 
executed  pending  the  i^peal. 

Antecedent  to  any  proceedings  before  Justices  upon  these 
clauses,  it  i£|  necessary  to  e;xamine  the  previous  clauses  of  the 
same  act,  and  the  decisions  thereon,  to  ascertain  the  legal 
meaning  and  object  of  the  enactments ;  and  these  are  ^ven  in 
notes  to  the  stati^te.  (c)  In  general,  the  removal  must  be  by 
the  immediate  tenant,  and  not  by  a  mere  lodger,  whp  is  not  .to 
be  considered  guilty  of  a  fraud  in  takipg  away  his  goods,  to 
escape  from  a  distress  for  non-payment  pf  rent  properly  due 
from  another  person,  who  has  also,  perhaps,  received  all  0ub-< 
rent  due  to  him ;  (</}  and  for  the  same  reason,  a  creditor 
or  purchaser,  who  has  bond  fide  obtained  or  bought  the  goods 
from  the  tenant,  is  not  within  the  act ;  (e)  and  to  subject  a 
third  person  to  the  proceedings  before  Justices,  it  must  be 
shewn^  not  only  that  he  assisted  in  the  removal,  but  that,  he 
was  privy  to  the  fraudulent  ii^tention :  (J)  though  in  the  case 
of  a  tenant,  pi^oof  of  his  being  privy  to  the  removal  would 
suffice,  (g)  But  it  is  immaterial  whether  the  rent  wajs  com- 
pletely due,  or  only  immediately  becoming  due  at  the  .time  of 
the  removal,  provided  the  facts  should  estf^bli^h  an  intention  to 
defraud  the .  lao^^ord  of  his  rent ;  for  tlie  words  of  the  first 
clause  speak  of  ^y  removal  to  prevent  the  landlord  from  dis- 

-»»^  »|   »        ^ I  1  1      I  ■.■»■■■      I  I       ■  r  II  II  I    ■     I       I  I       I 

(c)  Chitty'8  Col.  Stet.  669, 65H)i  (/>  SBarr&Cres.  8*7^           — 

(d)  Thornton  ▼.  jidams,   ^  M.  &  S.  (g)   l^^sterv.  Brawny  3  0owL  &  R. 
38;  2Stra.  787.  501  ;    1    Car.  and  Payac,  121,  S.  C. 

(e)  Back  V.  MeiOs,  5  Maule  &  S.  200.  o^errulii^  3  Esp.  R*  15. 
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training  ;   aiid  a  remoyal  just  before^  or  on  a  Quarter  Day^  may    CHAP.  IV. 
asj  if  not  mare,  effectually- f^r^^eif/  a  distress  upon  the  pre-  cbedinos,  &c" 
mises,  as  a  removal  after  that  day ;  (A)  and  as  the  first  section  "~ 

of  this  statute  is  in  the  alternative^  viz.,  fraudulently  or  clan- 
destinely, it  is  not  absolutely  essential  that  the  removal  should 
have  been  secret  or  clandestine ;  and  provided  it  were  clearly 
intended  to  prevent  a  seizure  for  the  rent,  it  should  be  adjudged 
to  have  been  fraudulmit ;  (t)  and  a  removal,  with  the  privity 
of  the  tenant,  though  not  ostensibly  by  him,  will  make  him  a 
fraudulent  remover ;  (k)  and  the  Justices  may,  in  these  cases, 
proceed^  as  may  the  Superior  Courts,  upon  circumstances  of 
suspicion,  altliough  not  amounting  to  demonstration ;  (/)  and 
therefore,  a  removal  off  the  tenanted  premises,  to  a  neighbour's 
premises,  and  out  of  sight,  so  that  the  landlord  would  have 
difficulty  in  finding  the  cattle,  is  within  the  mischief  of  that 
statute,  (tn) 

The  jurisdiction  of  justices  under  the  4th  section,  is  con- 
currenty  and  not  exclusive  of  the  Superior  Courts,  (n)  The 
practical  course  of  proceedings  by  the  express  terms  of  the  act, 
require  a  complaint  in  writing,  but  no  oath  of  the  offence,  in 
the  first  instance,  is  necessary,  (o)  If  the  goods  have  been 
removed  from  one  county  into  another,  tiien  the  Justices  of 
either  have  jurisdiction,  (fi)  The  Justices  are,  by  the  tenor  of 
the  act,  to  summon  the  parties  and  witnesses,  and  to  examine 
the  witnesses  to  facts,  on  oatii  in  the  presence  of  the  complai- 
nant and  defendants,  as  usual  in  case  of  other  summary  pro«> 
ceedings.  (q)  As  regards  the  form  of  the  Justice's  adjudication, 
the  act  declares  it  is  to  be  an  ordei'.  lience,  it  follows,  that  it 
need  not,  perhaps,  have  all  tiie  requisites  of  a  conviction  ;  and 
it  is  said,  that  therefore  the  evidence  need  not  be  set  forth  as 
required  in  convictions;  (r)  and,  on  that  account,  it  was  sup* 
posed  in  one  case,  that  an  adjudication  in  the  disjunctive,  that 
the  offenders  assisted  in  feaudulenrtiy  removing  or  /concealing  ^ 

goods,  was  valid ;  {s)  and  although  the  penalty  is  to  be  double 
the  value  of  the  goods,  yet  it  is  not  necessary  to  enumerate 
them  in  the  order,  though  we  have  seen  that  in  general  in  a 


(A)  FmneaMx  ▼.  Fotherby,  4  Campb.  (n)  Hiirs/all  v.  Davy^  Holt's  C.  N.  P. 

137  s  2  Saund.  284.  147  ;  1  Stork.  169,  S.  C. 

(t)  Oppermaur.  Smithy  4  Dowl.  &  R.  (o)  IL  ▼.  Bissat,  Sayer  R.  304,  and 

53  ;  aod  other  cases,  Chitty's  Col.  Stat*  Bom  J.  tit.  Distress. 

669,  note  (k).  (p)  R.  v.  M«rgan^  Caldecott,  156. 

{k)  Letter  ▼.  Braum^  3  Dowl.  &  R.  (q)  /Inie,  1S2  to  192. 

501 ;  1  Car.  &  P.  121.  8.  C  (r)  R,  ▼.  BU»ex,  Sayer  R.  304. 

(/)  StmUeyy,  Wktatmy  9  Price,  301 ;  (/)  A.  v.  MidtUekmrtty  1  Burr.  399 ; 

10  Price,  13S.  and  see  The  King  v.  RaiMts,  6  Dowl. 

(m)jStaUey  v.  Wharton,  9  Price,  301.  &  R.  341. 
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.  9^^'  '^'    conviction  it  would  be  otherwise.  (t\     But  the  safer  and  more 

8UMMARY  PRO-    ,        ,    .  , 

cEEDiNcs,  &c.  judicious  course  in  all  these  cases^  is  for  Justices  to  draw  up 
their  orders  with  the  same  precision  and  particularity  as  we 
have  seen  are  essential  in  convictions,  (u)  The  form  of  a 
declaration  for  a  fraudulent  removal,  shews  the  necessary  alle- 
gations and  statements  in  the  order ;  (v)  and  the  usual  pro- 
.  ceedings  are  published  in  Bum's  Justice,  which  may,  at  least, 
assist  in  preparing  the  requisite  form,  but  should  never  go- 
vern, (to) 


Oath  And  war-      lu  Connection,  also,  with  cases  of  fraudulent  removal.  Justices 
™theb^''  ^f  ^^e  Peace  are,  under  the  1 1  Geo.  2,  c.  19.  s.  7,  on  the  appU- 


ize 


ing  a  dweiong  cation  of  a  landlord  or  lessor,  or  his  steward,  bailiff,  or  receiver, 
goods  fraudu-  ^  administer  an  oath,  ^'  of  a  reasonable  ground  to  suspect  that 
lentiy  removed  jj^^*^  goods  or  chattels  (that  is,  goods  previously /rau£/ti/«ri//y 
vent  a  distress  removed  to  prevent  a  landlord  from  distraining  for  an  arrear  of 
^\\Q^i  c"i "  '®"^>  ^  previously  prohibited  in  the  statute ;  (jr) )  are  in  a  dwel^ 
8. 7.  ling  hotise,*'  so  as  thereupon,  in  the  day  time,  to  authorise  the 

constable,  or  other  peace  officer  of  the  hundred,  borough, 
parish,  district,  or  place,  where  the  goods  are  suspected  to  be 
concealed,  in  aid  of  the  landlord  or  other  party  applying,  to 
break  open  and  enter  such  house^  and  to  take  and  seize  such 
goods  and  chattels  for  the  arrears  of  rent."  This  clause  in 
the  statute,  requiring  an  oath,  in  order  to  enter  a  dwelling 
house,  does  not  extend  to  other  buildings,  nor  does  the  act, 
in  terms,  require  any  warrant  from  the  Justice ;  but,  as  cal- 
culated to  induce  respect  and  submission,  the  most  prudent 
course  is  to  obtain  a  regular  sealed  warrant  from  the  Justice, 
directed  to  the  constable  and  all  other  Peace  Officers ;  and  the 
Justice  should  examine  the  parties  as  to  the  facts,  and  require 
so  full  and  explicit  an  oath,  as  unquestionably  to  bring  the  facts 
within  the  meaning  of  the  statute,  {y)  If  the  oath  should  be  in- 
sufficient, and  the  Justice  nevertheless  should  issue  his  warrant, 
he  might  perhaps  be  liable  to  an  action  of  trespass ;  (z)  and  if  a 
party  should  make  the  oath  without  adequate  cause,  he  might 
be  sued  in  case;  (a)     and  in  this  proceeding,  as  much  care 


(0  R.  ▼.  Rabbits,  6  Dowl.  &  R.  341, 
<m/r,  165. 

(ic)  ^tnie,  195  to  212;  and  see  R,  t. 
Jifurgan,  Caldecot,  156.  As  to  the  dis- 
tinctions between  the  stricter  requisites 
of  amvictionSf  than  of  orders, {see  Burn 
J.  tit.  Orders  of  Justices,  and  R,  ▼.  Ru- 
WX-,  Saycr  Rep.  304. 

{v)  See  2  Chitty  on  Pleading,  5th  ed. 
495,  b,  r,  (/. 

{w)  Burn  J.  tit.  Distress,  26th  edit 


I  Vol.  p.  1009  to  1013. 

(t)  What  is  a  fraudulent  removal  or 
not,  lour,  246. 

{y)  See  form  of  oath  and  warrant,  in 
Bum's  Justice,  title  Distress,  Forms, 
26thedit.l  Vol.]Ul2,  3. 

(z)  Morgan  v.  Hug/ket,  2  T.  R.  225, 
and  anttj  178,  179. 

(a)  Semble,  Ettee  v.  Smiih,  2  Chit. 
Rep.  304  i  and  luite,  179, 180,  227. 
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in  ascertidning  that  there  has  been  a  removal^  in  every  sense  of    CHAP.  IV. 
that  term  /rattdulent,  as  also  that  the  goods  are  concealed  in  the  cbedinos,  fiJ. 
particular  dwelling-house^  is  as  essential  as  in  obtaining  a  search  — — — ' 
warrant,  {b) 

The  59  G.  3.  c.  12.  s.  24,  after  reciting  '^  that  dificulHes  had  ThMt^,  Sam- 
frequently  arisen,  and  considerable  expm^e^  had  sometimes  been  ^^'^J^^J 
incurred,  by  the  refusal  of  persons  who  had  been  permitted  to  ^^«"  wpfw 
occupy,  or  who  had  intruded  themselves  into  parish  or  town  guch  reuSn 
houses,  or  otherwise,  belonging  to  such  parishes,  to  deliver  up  J^JJ^Irion*'**' 
the  possession  thereof  when  thereunto  required,^'  enacts,  that  withdrawn 
if  any  person  who  has  been  permitted  to  occupy,  or  hath  in-  "112 'b.  24  ib. 
truded  himself  into  such  house  or  property,  shall  neglect  to  quit 
or  deliver  up  possession  mt/nn  one  month  after  notice  and  de* 
mand  in  writing,  signed  by  the  churchwardens  and  overseers 
of  the  poor  of  the  parish,  or  the  major  part  of  them,  and  deli- 
vered to  the  person  in  possession,  or  in  his  absence  affixed  to 
some  notorious  part  of  the  premises,  it  shall  be  lawful  for  two 
justices,  upon  complaint  of  one  or  more  of  the  then  church- 
wardens or  overseers,  to  issue  their  summons  to  the  person 
complained  against,  to  appear  before  such  justices,  at  a  time 
and  place  therein  appointed,  and  to  cause  such  summons  to  be 
personally  served,  or  to  be  affixed  on  the  premises,  seven  days 
at  the  least  before  the  time  appointed  for  hearing  such  com- 
plaint ;  and  such  justices  are  thereby  empowered  and  required, 
upon  the  appearance  of  the  party,  or  upon  proof  on  oath  of 
such  service  or  affixing  of  the  summons,  to  proceed  to  hear  and 
determine  the  matter  of  such  complaint,  and  if  they  shall  find 
and  adjudge  the  same  to  be  true,  then  by  warrant  under  their 
hands  and  seals  to  cause  possession  of  the  premises  to  be  deli- 
vered to  the  churchwardens  and  overseers  of  the  poor,  or  to 
some  of  them."    The  25th  section  extends  the  like  summary 
proceeding  to  recover  land  appropriated  for  the  poor  from  the 
persons  intruding  thereon.     And  the  schedule  of  the  act  directs 
the  forms  of  proceedings. 

The  difficulties  alluded  to  in  the  recital,  were  principally  that 
of  ascertaining  in  whom  the  legal  estate  or  interest  of  the 
house  or  property  was  vested,  so  as  to  lay  the  demise  properly 
in  ejectment ;  for  before  the  enactment  in  the  17th  section  of 
the  statute,  parish  property  did  not  vest  in  the  chiurchwardens 
and  overseers  for  the  time  being  as  a  body  corporate;  (c)  and 


(6)  What  not  a  fraudulent  removal,  (c)   Woodcock  v.  GiUm,  4  B.  &  Cres. 

mUCf  246;  and  as  to  Search  Warrants,      $25  ;  PhiUipt  y.  Pearce,  5  B.  &  Cres. 
«•/<:,  179,180.  433. 


« 
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2hO  SUMMARY   PROCfiBDINGS 

CHAP.  IV.    .the  e^spenses  were  those  of  an  action  of  ejectment,  which 
cEEDiNos,'^  &c'  would  frequentlymuch  exceed  the  value  of  the  fee  simple  of  the 
'■  "^  fproperty  to. be  recovered.    This  statute,  however,  is  accumula- 

tive, and  does  not  take  away  the  common  law  right  of  the  parish 
officers  to  take  possession  without  a  month's  notice,  and 
without  the  Bssistance  of  justices,  where  a  pauper  or  other,  per- 
son wrongfully  refuses  to  quit,  provided  the  possession  can 
be  obtained  without  a  breach  of  the  peace  or  forcible  entry*  (cQ 
The  statute  does  not  expressly  require  a  complaint  in  writing 
or  on  oath ;  and  therefore  neither  is  strictly  necessary ;  (e)  but 
the  forms  in  the  schedule  should  be  observed ;  and  it  is  recom^ 
mended  to  magistrates  fully  to  investigate  the  facts,  so  as  to 
ascertain  whether  they  strictly  fall  within  the  meaning  of  the 
act,  and  not  otherwise  to  interfere. 

FbttrtAfy,  The  57  G.  3«  c.  93,  was  enacted  in  favour  of  tenants,  and  to 

sistaDce,  in  enable  a  justice  of  the  peace  to  afford  redress,  by  sumnuuy  pro^ 
case  of  exorU-  ceeding,  against  excessive  charges  of  a  distress  for  rent,  when 

tout  CnOf/FtS  

upon  a  diitreu  made  f  or  an  arrear  not  exceeding  20/.  The  schedule  of  the  act 
^^JTw^^C  specifies  the  allowed  charges  incident  to  such  a  distress,  vL&s 
oeedn;  20A      Zs.  for  the  levy,  and  2s.  6d.  per  day  for  the  man  in  possession, 

93- (>)'  ^  ^^^  ^*  ^^  ^^  pound  for  appraising,  and  the  stamp  duty  there-, 
on;  and  for  all  the  expenses  of  advertisements,  if  any,  10««, 
and  a  charge  at  the  rate  of  51,  per  cent,  on  the  net  produce  of 
the  sale,  for  catalogues,  sale  and  commission,  and  delivery  of 
goods ;  so  that  if  the  rent  be  paid  on  the  day  of  distress,  the 
expenses  may  not  exceed  5s.  Qd.  (/}  If  there  be  an  unlnwfui 
charge,  a  justice  is  to  summon  the  party  complained  of;  and 
if,  upon  the  hearing,  it  be  established  that  more  has  been  levied, 
taken,  received,  or  had  than  is  lawful,  he  is  to  order  and  ad- 
judge treble  the  amount  of  the  money  unlawfully  taken,  to  be  paid 
by  the  wrong-doer,  with  full  costs,  to  be  levied  by  distress ;  and 
in  default  of  goods,  the  party  is  to  be  committed  till  satis&ction 
of  the  order  or  judgment.  The  3d  section  gives  the  justioe  ex-, 
press  power  to  summon  witnesses,  and  subjects  them  to  40f. 
penalty  if  they  do  not  attend  or  refuse  to  give  evidence,  to  be 
levied  as  aforesaid ;  and  the  4th  section  enables  the  justice,  if 
the  complaint  be  unfounded,  to  give  costs  to  the  party  com- 
plained against ;  but  no  judgment  is  to  be  given  against  any 

{d)  Wildboar  r.  Raa^ortk^  S  Bar.  &  given  to  the  eiEtent  of  fire  poands  4li* 

Cres.  4.  mages  in  general.    At  present  there  is 

(e)  And  see  3  Bar.  &  Cres.  649 ;  5  almost  a  daily  waste  of  time  in  the  Sn- 

DowL  Sl  R.  hbB.  perior  Courts,  in  trying  actions  of  this 

if)  It  would  present  the  increase  of  nature,  where  scarcely  two  pounds  d»« 

trifling  acUons  for  small  irregularities  mages  are  recovered,  but  the  costs  ex- 

in  distresses,  if  summary  remedy  were  .  ceed  perhaps  one  hundred. 
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landlord,  unless  he  personally  levied  the  distress.    The  act  then     CHAP.  IV. 
provides,  that  this  summary  remedy,  unless  there  has  been  a  eEEDiNcs  ^^c. 

justice's  order  or  judgment,  shall  not  be  any  bar  to  any  other    

proceeding ;  and  the  schedule  gives  the  form  of  order,  as  well 
for  as  against  the  complainant. 

The  provisions  of  this  act  having  been  found  of  great  prac- 
tical utility,  they  have  been  extended  to  distresses  for  land  tax, 
assessed  taxes,  poor  rates,  church  rates,  tithes,  highway  rates, 
sewer  rates,  or  any  other  rates,  taxes,  impositions,  or  assess- 
ments whatsoever,  where  the  sum  demanded  and  due  does  not 
exceed  20/.  (g) 

Under  the  antecedent  system  of  laws  relating  to  the  customs  summary  pro- 
and  excise,  as  well  as  the  new  enactments  in  3  &  4  W.  4.  c.  60  fecdiDgsWore 

.  ....  •       justices,  under 

to  c.  60,  justices  have  summary  jurisdiction  to  hear  and  determine  the  laws  re- 
offences,  in  a  manner  much  resembling  the  general  coiurse  ^^^^^^ 
of  proceeding  pointed  out  in  this  chapter,  and  the  principle  of  cise. 
which  will  in  all  cases  apply,  where  there  has  not  been  an  ex- 
press enactment  upon  the  subject,  but  which  must  always  be 
ascertained.    The  usual  course  of  proceedings  under  the  Cus- 
tom Laws  (h)  and  Excise  Laws,  (t)  are  stated  exclusively  in 
the  26th  edition  of  Bum's  Justice,  title  Excise  and  Customs ; 
and  the  observations  there  to  be  found  would  assist  in  general. 

We  have  thus  given  an  outline  of  the  principal  requisites  to  CoDclnsion. 
be  observed  by  magistrates  and  others,  in  conducting  summary 
proceedings,  from  the  complaint  of  an  injured  individual  or 
informer  to  final  conviction,  and  the  proceedings  to  enforce  the 
same;  a  jurisdiction  and  practice  of  most  essential  and  ex- 
tensive importance.  It  will  be  a  source  of  great  gratification 
to  the  author,  if  it  should  be  pronounced  that  this  attempt  has 
afforded  any  assistance  to  Justices  of  the  Peace,  or  guarded 
them  against  those  errors,  the  frequency  of  which  might  tend 
to  bring  their  office  into  disrepute  ;  for  although  he  has  been 
compelled  to  point  out  some  discreditable  instances  of  gross  blwi- 
derSy  and  some  still  more  culpable  wilful  abuses  of  power,  yet 
long  experience  has  induced  him  to  entertain  a  deep  respect  for 
the  majority  of  magistrates,  whose  gentlemanly,  temperate,  and 
humane,  but  at  the  same  time  firm  and  judicious  conduct,  have, 
he  is  confident,  mainly  conduced  to  the  continuance  of  the  public 
peace  and  harmony  of  society. 

ig)  7  &  8  Geo.  4,  c.  17  ;  aod  see  the  224  $  but  see  now  3  and  4  W.  c.  50  to  c. 

statutes,  Bum*s  J.  2fith  edit.  1  VoL  630.  60. 

(A)  See  course  of  proceedings  for  a  (i)  See  course  of  proceeding  for  a 

penalty,  &c.  under  the  former  Customs  penalty,  &c.  under  Excise  Laws,  Bum 

Laws,  2  Bum  J.  26th  edit.  2  Vol.  210  to  J.  26th  edit.  2  Vol.  689  to  730. 
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TO  THIRD  PART. 


ABATEMENT, 

amendment  of  law  as  respects  nonjoinder,  51,  2. 

plea  of  nonjoinder  must  aver  omitted  party  resides  in  England,  52. 

affidavit  of  that  fact  also  required,  ib. 

may  reply  that  omitted  party  is  discharged  by  bankrupt  or  insolvent  art,  ib, 

in  second  action,  may  hare  verdict  against  such  as  are  proved  liable,  ib, 

ACQUITTAL.  '  See  Jutticet  of  the  Peace. 

form  of  acquittal  opon  an  information,  194,  note  (y). 

ADJOURNMENT. 

when  justice  should  adjourn,  178, 184. 

may  adjourn,  185, 192. 
care  to  be  obseived  before  adjourning,  184. 
postponement  of  justice's  decision,  when,  192. 

ADJUDICATION.    See  Jutiicei  of  the  Peace. 

form  of,  in  conviction  prescribed  by  statute  3  Geo.  4,  c.  23,  198,  in  notes. 

and  requisites  of,  in  general,  202  to  208. 
should  appear  that  a  judgment  was  pronounced,  203. 
must  be  precise  and  certain,  ib. 

ADVERTISEMENTS. 

expediency  of,  to  ascertain  who  to  be  a  plalntliT  or  defendant,  47,  48. 
should  avoid  Ubellous  expressions,  48. 

AFFIDAVIT.    SeeOaM. 

form  of,  in  swearing  to  service  of  notice  of  motion  for  certiorari,  223. 

in  support  of  motion  for  certiorari,  ^« 
what  it  should  state,  ib. 

AFFIRMANCE  OP  CONVICTION.    See  Jmsticet  of  the  Peace. 
conviction  if  affirmed,  party  to  pay  costs  of  appeal,  226. 
execution  to  enforce,  ib. 

AGENTS. 

cannot  consent  to  a  reference  without  an  express  power  lo  do  so,  77. 

AGREEMENT  TO  REFER. 

action  may  be  supported  for  breach  of,  80. 

court  of  equity,  will  not  in  general  compel  specific  performance  of,  ib, 

may  be  revoked  before  awsjrd  made,  79. 

unless  it  has  been  made  a  rule  of  court,  ib, 

should  be  in  writing,  86. 

or  not  within  the  act,  ib, 
affidavit  of  execution  of,  may  be  made  at  any  time,  91  • 
form  of  affidavit  of,  92. 

AMICABLE  ADJUSTMENT.    See  Compnmite. 
duty  of  attorney  in  negociation  of,  23. 
when  there  should  be  no  concealment  in  negociation  for,  24. 
duties  of  parties  and  attorney  relating  to,  57, 58. 

enforced  in  equity,  58;  jMwood  v. ,  5  RusseU  Rep.  149 ;  Goodman  v. 

Soj^ert,  2  Jac.  &  Walk.  249. 

ANGLING.    See  J^iUictt  of  the  Peace, 
penalty  for,  136. 

APOLOGY. 

of  the  propriety  of  asking  for,  57. 

humiliating  one  should  not  be  asked,  ib. 

duty  of  attorney,  to  affbjrd  opportunities  for,  ib. 
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APPEAL.     See  Justica  of  the  Peace. 

aguDst  conriction  by  one  iuBtict,  when  not  if  by  tvro^  138,  9^  142. 

no  appeal  unless  expressly  giren,  215. 

proceedings  on  appeal,  138,  9,  142. 

when  may  be  made,  214,  5. 

justice's  duty  in  respect  of,  2 15. 

party  appealing  must  enter  into  recognizancei,  215. 

and  give  notice  of  appeal,  216. 

notice  must  explicitly  state  all  the  objections^  217. 

on  whom  must  be  served,  217. 

APPEARANCE.     See  Jmtices  of  the  Peace, 

in  default  of,  when  arbitrator  may  proceed  ex  parte,  82. 

justice  may  proceed  ex  parte,  134,  137. 
when  it  cures  defect  in  information,  170. 

summons,  176. 
statement  of  in  conviction,  199* 

APPOINTMENTS. 

of  meetings  before  arbitrator,  93,  4,  5« 
form  of,  93. 

ARBITRATION,  Refeiences  to.     See  Award,lSubmUrim. 
General  Pumts. 

the  least  hostile  mode  of  prooeedlDg,  70,  71. 
is  sometimes  compulsory,  70. 
but  generally  optional,  ib. 

First,  Preliminary  Obtervatient  upon  References  to  Arbttmtion,  73. 
when  and  under  what  circuiDStanoes  they  are  expedient,  16. 
trial  by  jury  the  most  satis&Ctory  tribunal,  ib. 
arbitrator  should  have  had  a  profemonal  education,  74. 
attempts  to  furce  arbitration  hitherto  unsucces.sfu],  ih, 
principal  instances  of  successful  attempts  to  compel,  ib, 
in  the  Friendly  Society  Act,  ib. 
Saving  Bank  Act,  ib. 

Labourers  and  Servants  in  certain  Trades,  t&. 
in  disputes  respecting  seamen's  wages,  ib, 
in  certain  daima  for  salvage,  ib. 
reasons  why  arbitration  is  compelled  in  tiiose  cases,  ib. 

When  a  reference  it  proper,  75. 

in  cases  of  long  and  intricate  accounts,  ib. 
or  where  necessary  to  refer  to  numcroos  doeumenfis^  ib, 
or  make  or  explain  calculations,  ib, 

where  difficult  to  collect  all  witnesses  together  on  a  particular  day,  ib. 
between  neighbours  respecting  nuisances,  ancient  lights,  way  or  water- 
courses, ib, 
or  upon  titie  to  land  where  claim  small,  ib, 
in  investigating  subjects  of  delicacy  between  relations,  ib, 
unless  injury  to  character  has  been  sustained,  ib. 

When  a  reference  if  improper,  75. 
in  cases  of  calumny,  ib, 
or  cases  of  criminal  conversattoa,  76,  6. 
unless  husband  has  no  intention  to  seek  a  divorce,  76. 
in  criminal  matters,  unless  by  coasent  of  Court,  75. 
other  cases,  ib, 

not  when  a  defence  is  gtricti  jurit,  unless  under  qualified  terms,  ib» 
caution  necessary  In  terms  of  referenee,  ib. 

Secondly,  Who  may  refer,  77. 

an  infant  or  married  woman  cannot,  ib. 

a  partner  may,  but  not  to  bind  co-partnen,  ib. 

agents  must  have  express  power  to  refer,  ib. 

but  at  law  counsel  or  attorney  may  bind  dient  by  referring  at  Niri  Prim,  lb. 

and  party  cannot  avoid  the  reference,  ib. 

even  upon  oath  of  his  express  prohibition,  ib, 

in  equity,  solicitor  cannot,  unless  by  express  authority,  ib. 

when  executors,  &c.  should  refer,  ib, 

should  not  without  the  consent  of  creditors,  &c.,  ib, 

when  defendants  should  guard  against  personal  liabilities,  ib. 

assignees  should  obtain  consent  of  major  part  of  creditors,  ib. 

and  guard  against  making  themselves  personally  liable,  78. 
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ARBITRATION,  References  to— (con/muof). 

Thhrdljfj  Utility  of  reference  to  find  facts  for  the  opiniim  of  Court,  78. 
by  having  facts  concisely  stated  by  arbitrator,  iA. 
recent  acts  enable  parties  to  do  this»  ib. 
but  not  until  after  issue  joined,  ib. 
but  it  may  be  effected  by  consent  without  iiction,  ib, 
formerly  this  could  not  be  done  without  the  expenae.of  a  trial,  ib, 
when  submission  has  been  made  a  rule  of  Court,  award  may  find  facta 

speciaUy  subject  to  opinion  of  Court,  t6. 
who  will,  after  argument,  determine  on  same,  ib, 
form  of  such  a  reference,  90,  !^1. 
and  of  award  thereon,  112, 113. 

Fhmrikfy,   Distinctions  between  references    at  contmen  Arw,  and  wider  the 

staiuUa,  79. 
at  common  law  may  be  either  verba],  ib. 
or  in  writing  not  under  seal,  ib. 
or  by  speciidty,  either  bond  or  covenant,  ib, 

or  by  rale  or  order  of  a  judge  of  Court  in  which  action  depending,  H. 
and  award  made  before  rerocation  is  equally  binding,  ib, 
parties  may  countermand  before  award,  ib. 
unless  submission  has  been  made  a  rule  of  Court,  ib. 
but  action  sustunable  for  breach  of  agreement  to  refer,  80. 
though  in  general  a  Court  of  Equity  will  not  compel  specific  performance 

of  such  an  agreement,  ib, 
obligation  and  effect  of  an  arbitration  in  purBoatiee  of  9  &  10  W.  3,  c.  15, 

and  3  &  4  W.  4,  c.  42,  n,  39, 40,  41,  ib. 
sUtement  of  9  &  10  W.  3,  c.  15,  ib, 
statement  of  3  &  4  W.  4,  c.  42,  s.  39,  40, 41,  82. 

Fi/iklvy  Who  may  be  an  arbitrator,  arbitrators  or  umpire,  83. 
should  be  free  from  interest  or  bias,  ib. 
not  a  relative,  ib, 

why  preferable  to  refer  to  a  barrister,  84. 
precautionaiT  provisions  for  securing  another  arbitrator,  ib, 
how  to  act  if  arbitrator  refuse  to  proceed,  ib. 
must  proceed  in  action  as  if  no  reference  had  taken  place,  85. 
Court  of  Chancery  has  refused  to  compel  arbitrator  to  proceed,  ib. 

Sixtkfy,  The  Practice  and  Law,  86. 
1st.  The  terms  of  submission,  ib. 

care  required  in  framing,  ib, 

stipulation  that  submission  shall  be  made  a  rule  of  Court,  86. 

agreement  to  refer  should  be  in  writiBg,  ib. 

otherwise  not  within  the  act,  i6. 

and  if  not,  might  be  revoked,  67. 

submission  by  agent  or  trustee^  how  to  be  framed,  ib. 

submission  by  executors,  assignees,  dte.,  ib. 

of  limiting  power  of  arbitratpr,  ib. 

to  prevent  him  making  a  generai  award,  ib. 

or  to  require  him  to  state  facts  or  point  of  law,  ib, 

other  suggested  terms,  88. 

forms  of  submissions,  ib.    See  tit.  Forms. 

when  reference  by  nde  or  order  of  Court,  it  may  be  amended,  89. 

otherwise  not,  ib. 

as  to  insertion  of  omitted  matters,  89. 

but  not  to  substitute  arbitrator,  90. 
2dly.  The  affidavit  of  execution  of  submission,  91. 

may  be  made  at  any  time  after,  ib. 

and  the  making  of  it  enforced,  ib, 

pradent  to  obtain  same  immediately  inatrument  has  been  signed,  92. 

form  of  affidavit,  ib. 
3dly.  Of  making  submission  a  rule  of  Court,  92. 

may  be  made  before  or  after  award,  ib, 
*  in  vacation  as  well  as  term,  ib, 

when  by  agreement  or  deed  advfs^Ua  to  HMdu  it  a  rule  of  Court  shortly 
after,  ib. 
4thly.  j^ppointment  of  Umpire,  93. 

when  arbitrators  have  power,  may  appoiAt  one. before  disagreement,  ib* 

better  to  do  so,  ib. 

on  refusal  of  one  umpire  to  accept  appointment^  arbitrator  may  appoint 
another,  ib. 
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nmptre  may  make  award  after  arbitraton  have  refilled  to  proceed,  93. 

but  in  general  not  before,  ib, 

how  umpire  should  be  appointed,  ib. 

form  of  arbitration,  appointment  of  one,  ib, 
5thly.  The  Meetings  and  securing  attendance  of  IPtAiefier,  94. 

difficulty  of  securing  punctual  attendance,  ib. 

necessity  or  expediency  of  written  appointments  of  meetings,  ib. 

and  of  appointing  two  consecutiTe  days,  ib. 

duplicate  of  appointments  should  be  signed  by  arbitrator,  ib. 

form  of  appointment  of  first  or  other  meeting,  ib, 

a  peremptory  and  final  meeting,  and  of  intention  to  proceed 
exparte^  ib.  , 

hearing  and  production  of  evidence  at  ihitfint  meeting,  ib. 

should  be  principally  of  documentary  evidence,  ib, 

as  admissions  may  be  made  to  save  attendance  of  expensive  witnesses, 
95. 

attomies  should  evince  candour  before  arbitrator,  ib, 

meetings  should  be  actually  effective,  ib. 

sufficient  witoesses  should  be  in  attendance,  ib, 

or  attorney  be  prepared  with  docnmentary  evidence,  ib. 

his  duty  in  this  respect  to  avoid  expense,  ib. 

attendance  of  witnesses  enforced  by  3  &  4  W.  4,  c.  42,  s.  40,  ib.  * 

regulation  to  be  attended  to  to  enforce  attendance,  ib. 

must  be  a  tender  of  expenses,  ib, 

judge*s  order  can  only  direct  attendance  for  two  named  consecutive 
days,  ib. 

notice  of  appointed  meetings,  ib. 

written  appointment  should  be  obtained  from  arbitrator,  96. 

and  duly  served  on  opponent's  attorney,  ib. 

and  formal  notice  served  where  meeting  intended  to  be  final,  96. 

prudent  to  leave  copy  at  chambers  of  respective  counaicl,  ib. 

otherwise  award  might  be  set  aside,  ib, 
Cthly.  Of  Enlargement  of  the  time,  96. 

in  general  arbitrator  has  power  to  enlarge,  ib. 

enlargement  should  be  duly  made  according  to  terms  of  order,  ib. 

or  award  would  be  void,  ib, 

power  to  enlarge  in  general  discretionary,  ib. 

when  award  would  be  set  aside  for  not  allowing  sufficient  time,  96, 118. 

when  Court  will  order  enlargement,  97. 

for  what  time  enlargement  should  be  made,  ib. 

form  of  enlargement,  ib, 
7thly.  The  proceedings  and  hearing  before  arbitrator,  ib. 

arbitrator  may  proceed  according  to  law  and  equity,  ib.    . 

and  make  award  according  to  equity  and  conscience,  ib, 

without  regard  to  strict  rules  of  law,  ib, 

tliough  not  expedient  to  do  so,  ib. 

proceedings  should  be  conducted  as  in  a  Court  of  Law,  98. 

how  to  be  conducted,  ib, 

arbitrator  may  require  a  reciprocal  statement,  ib. 

and  declaration  of  what  facts,  &c.  admitted,  &c.  ib. 
Bthly.  Of  enforcing  attendance  of  WitAetsea,  production  of  Documents,  and 
swearing  Witnesses  before  arbitrator,  98. 

formerly  no  mode  of  compelling  attendance  of  a  witness,  ib. 

even  when  he  had  engaged  to  attend,  ib. 

doubted  whether  he  could  be  indicted  for  fiilse  swearing,  ib. 

but  now  attendance  enforced  by  3  &  4  W.  4,  c.  42,  s.  40,  ib. 

production  of  document  enforced,  ib, 

by  application  to  a  Judge  or  the  Court,  ib, 

must  be  a  tender  of  reasonable  expenses,  i^. 

may  be  indicted  for  peijnry,  ib, 

form  of  affiilavit  to  obtain  onler  or  rule,  99. 

judge's  order,  ib. 

suggestions  as  to  witnesses,  100. 

submission  should  be  made  a  rule  of  Court,  ib, 

though  not  necessary,  t^. 

appointment  of  meeting  need  not  precede  order  for  attendance  of  wit- 
nesses, ib. 

most  convenient  at  meetbg  to  state  to  arbitrator  known  unwilling  wit- 
nesses)  ib. 
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imd  get  appointment  fopr  two  coneecutiyo  days,  100. 
9thly.  Of  the  arbitrator's  awtarmg  the  wUnetMet,  100. 

usual  to  swear  them  at  Niii  Prhu,  ib, 

when  omitted  may  be  sworn  before  a  jnrlge,  ih. 

and  jorata  produced  before  arbitrator,  ib. 

when  arbitrator  may  swear  than,  ib, 

and  in  case  of  false  swearing  may  be  indicted  for  perjury,  ib, 

mode  of  swearii^,  100,  101. 

form  of  oath,  101. 
lOthly.  Eumination  of  parties,  witnesses  and  evidence,  101. 

in  general  order  provides  that  arbitrator  shall  be  at  liberty  to  eiamine 
the  parties  themselves,  101. 

sometimes  advisable  to  insist  on  such  a  provision,  ib. 

arbitrators  generally  reluctant  to  exercise  the  power,  ib, 

discretionary  to  do  so,  ib. 

where  the  parties  had  been  examined  by  consent.  Court  refused  to 
disturb  award,  ib. 

tbough  defendant  a  felon  convict,  102. 
llthly.  Mode  of  ioAhig  dvum  the  evidence,  108. 

should  be  carefully  taken  down,  in  questions  and  answers,  ib. 

when  concluded,  read  over  to  witness,  ib. 

and  if  further  questions  and  answers  arije,  they  should  be  added,  ib, 

witness  may  sign  the  same,  t&. 

attomies  may  take  copy,  ib. 

original  kept  by  arbitrator,  ib. 
I2thly.  Of  ReooeaHom  in  fact  or  law,  102. 

provisions  preventing  revocations  in  3  &  4  W.  4,  c.  42,  s.  39,  ib. 

when  agreement  of  reference  within  statute,  revocation  void,  ib. 

arbitrator  may  proceed  ex  parte,  ib. 

and  award  would  be  valid,  (b. 

when  award  void  after  notice  of  revocation,  ib. 

when  party  revoking  may  be  proceeded  against,  ib. 

revocation  not  absolutely  prohibited,  ib. 

sanction  of  judge  or  court  requisite,  ib. 

sometimes  perhaps  otherwise,  where  arbitrator  acts  partially  or  im- 
properly, 103. 

though  proper  course  to  apply  for  rammons  for  leave  to  revoke,  ib. 

when  marrimge  of  woman  pending  reference  a  revocation,  ib, 

deaih  at  law  an  implied  revocation,  ib. 

unless  provided  otherwise,  ib. 

as  when  award  to  be  delivered  to  parties  or  executors,  &c.  ib. 

provisions  in  case  of  death,  ib, 

decision  of  privy  conndl,  ib. 

when  surety  liable  for  fulfilment  of  award  made  after  death,  104. 

when  executor  would  be  personiiily  liable,  ib. 

deatli  of  Arbiirmior  determinea  power  to  proceed,  ib. 

unless  provided  otherwise,  ib, 

bnUtruptcy^  its  effects,  ib. 

not  neoessarily  a  revocation,  A. 

when  award  not  conclusive  against  assignees,  ib, 

when  assignees  would  be  bound  1>y  award,  105. 

when  may  refer,  ib. 

certificate  of  bankrupt  when  not  a  discharge,  ib. 

advisable  thai  submission  should  provide  for  revocation  in  case  of  bank- 
ruptcy, ib, 
13thly,  of  the«mwtf,  105. 

must  conform  to  the  authority  in  submission,  ib* 

will  be  void  for  even  slight  informality,  ib. 

instances,  ib, 

when  power  of  arbitrator  limited,  he  cannot  go  beyond  it,  106. 

must  in  terms  or  substance  dedde  on  all  claims  referred,'  ib. 

and  notice  same  in  award,  ib. 

when  award  void  for  omission,  107. 

award  to  do  an  impossible  or  ill^^  act,  when  valid,  t^. 

must  be  final,  and  when  deemed  to,  107,  8. 

when  not  final  or  defective,  because  it  does  ncrt  order  payment,  108. 

attachment  refused  for  omission,  ib, 

legal  arbitrator  may  decide  contrary  to  strict  rules  of  evidence  or  law,  ib. 

VOL.  II.  S 
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court  will  in  general  refuse  to  set  aside  award  so  fonad,  109. 

unless  real  injustice  appear,  ib, 
arbitrator  should  in  general  receive  and  act  upon  legal  eiidence,  ib. 
and  decide  according  to  law  and  equity,  ib. 

when  reference  made  to  avoida  l^^al'and  technical  objection^  arbitra- 
tor should  not  notice  it,  ib, .  - 
CosU,  as  to  awarding  tli^m,^U>9. 
party  succeeding  should  be  iodtmnifiedfrom,  ib, 
except  when  in  some  respect  he  has  been  to  blame,  ib. 
then  division  of  expenses  would  be  just,'  ib. 

agreement  of  refereooer  generally  contains  provisions  as  to  oosts,  ib. 
when  costs  of  reference  are  coMs  in  the  cause,  109^  110. 
when  not,  110,  111. 
form  of  awards.  111.    Set  Forms. 

when  an  award  may  be  good  in  part  and  void  ai  to  the  residue,  1 14. 
PmbOcaHm  of  award,  wiwn^  115. 
V  is  so  when  notice  given,  that  it  is  ready  fbr  delivery  on  payment  of 

fees,  ib. 
AmendmaU  of  award  not  in  general  allowed,  ib. 
unless  parties  consent,  ib. 

court  cannot  interfere  to  alter  the  terms  of  an  award,  ib. 
Hthly.  Certi/katea  in  lien  of  an  awards  1 12. 
usual  in  causes  of  small  importance,  ib. 
or  mere  quantum  of  damages  referred,  ib. 
avoids  the  expence  of  stamps,  114. 
form  of  certificate,  ib. 
ISthly.  Of  setting  aside  awards,  116. 
enactments  in  statutes,  81,  82,  1 16. 

upon  what  grounds  an  award  can  or  not  be  set  aade  on  motion,  ib. 
principles  are  the  same  at  law  as  in  equity,  ib. 
disobedience  of,  when  made  a  rule  of  court,  treated  as  contempt  of 

court,  ib. 
unless  arbitrator  misbehaved  himself,  117. 
or  award  procured  by  corruption,  &c.  ib. 
win  not  be  set  aside  on  a  question  of  feet,  ib. 
excepting  for  corruption,  partiality,  or  irregularity  of  conduct  in  arbi* 

trator,  i'^. 
or  on  point  of  law  when  arbitrator  a  barrister,  ib. 
or  on  account  of  improper  rejection  or  admission  of  the  evidence  of  n 

witness,  ib. 
arbitrator  may  relieve  against  a  harsh  right,  ib. 
though  the  same  would  prevail  in  court  of  justice,  ib. 
where  legal  rights  referred,  awnrd  must  be  according  to  law,  ib. 
qualification  of  this  rule,  1 17, 18. 

if  arbitrator  exceed  his  jurisdiction,  award  may  be  set  aside,  1 1 8. 
when  court  will  set  aside  awaid  for  misconduct  of  arbitrator,  ib. 
when  not,  119. 

when  court  will  open  award,  120. 
or  interfere  to  set  it  aside  when  void  on  face  of  it,  ib. 
will  DOt  after  party  objecting  has  adopted  an  award,  ib. 
within  what  time  motion  to  set  aside  award  must  be  made,  121. 
Pi  actical proceedings  to  set  aside  awards^  121. 
submission  must  first  be  made  a  rule  of  court,  tA. 
when  rule  nisi  must  state  objections,  122. 
stated  in  affidavit,  when  sufficient,  ib. 

if  made  on  slight  grounds,  will  in  general  be  discharged  with  costs,  ib. 
16thly.  Proceedings  to  et^orce  perfomumce  of  award,  122» 
by  attachment,  122,  3. 

how  opposed,  123. 
by  action,  ib. 
l/thly.  Jurisdiction  in  equity,  124. 
18thly.  Arbitration  under  particular  statutes,  125. 
compulsory  under  some  statutes,  as,  ib. 

The  Friendly  Society  act,  ib. 

Saving  Banks*  act,  ib. 

for  Seamen's  Wages, .t^» 

under  the  Salvage  acts,  ib. 
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ARBITRATOR.     See  Arbitration,  Reference  to. 
should  have  had  a  proflesaioniil  educatioDy  74. 
power  of  may  be  revoked  before  award,  79,  87. 
imleas  submittioD  has  been  made  a  rule  of  Court,  79. 
who  may  be  one,  B3. 
should  bie  free  from  interest  or  bias,  ib. 
and  not  a  relative  of  parties  referring,  ib, 
in  general  preferable  to  be  a  barrister,  M. 

Court  of  Equity  will  not  compel  him  to  proceed  with  reference,  85. 
when  he  may  appoint  umpire,  93. 
should  do  so  before  disagreement,  ib, 
if  umpire  refuse  to  act,  may  appoint  another,  ib. 
form  of  appointment  of  one,  ib. 

power  of  compelling  attendance  of  witnesses  before,  94,  5. 
appointment  of  meetings,  94. 

in  general  has  power  to  enlarge  time  for  making  his  award,  96. 
may  proceed  according  to  law  and  eqnity,  97. 
may  make  award  according  to  equity  and  conscience,  ib. 
without  regarding  strict  rules  of  law,  ib. 
but  most  ecpedient  to  do  so,  ib. 
should  conduct  reference  as  in  a  Court  of  Law,  98. 
may  reouire  a  reciprocal  statement,  ib. 
and  declaration  of  what  facts  will  be  admitted  or  disputed,  ib. 
party  fabe  swearing  before,  maybe  indicted  for  perjury,  ib. 
may  swear  the  witnesses,  100. 
mode  of  swearing,  100,  1. 
form  of  oath,  101. 

may  sometimes  examine  the  parties  themselves,  ib. 
how  he  should  take  the  evidence,  102. 
when  he  may  proceed  ez  parte,  ib. 
must  conform  to  the  authority  in  submission,  105,  5. 
or  award  will  be  void,  105,  118. 
how  award  should  be  drawn  up,  105,  6.    See  jtward. 
when  may  give  certificate  in  lieu  of  award,  112.  ^  * 

misconduct  of,  ground  of  setting  award  aside,  117, 118. 

ARTICLES  OF  CLERKSHIP.    See  Clerkthip  ArticUt  of.  Attorney  and  Solicitor. 

ARTICLED  CLERKS.    See  Attorney  and  SoUeitor. 
regulations  to  be  observed  respectii^f,  1  to  16. 
twenty-two  points  to  be  observed,  4,  5. 
of  the  articles,  5.    See  Attorney  and  SoUeitor. 
terms  of  the  articles  and  suggestions  for  improvement,  9,  10. 
points  to  be  observed  before  and  after  execution  of  the  articles,  10. 
what  service  essential,  10, 11,  12. 
exammation  of  before  admission,  12,  13. 
their  education,  13  to  16,  41. 


ASSAULT  AND  BATTERY.    BeaJmOiceo  of  the  Peace. 
. savamaxfifroomdiagB  befnrf  jvattoesfar^idS. 
provisions  of  9  Geo.  4,  c.  31,  s.  27, 132. 
only  applies  to  commoh  assaidtk  iand  balteti<M,.132,.3. 
does  not,  if  accompanied  by  attempt  to  coaimit  felony,  132, 3* 
or  where  any  question  arisra  as  t6  title  to  land,  133. 
or  reststin^  process  of  any  Conrt  of  Justice^  134. 
fosm  of  information  for,  171,  nole(M)« 
on  oath  of  credible  witness,  offendef  may  be  aummoned,  134. 

form  of  sock  oath»  173,  note  (b), 
in  default  of  appearance,  justice  may  proceed  ex  parte,  134, 137 • 

or  may  beappoehended  in  fixat  instance^  134,  \:\7. 
prescribed  form  of  conviction,  134,  note  (t) . 
.coostruction  of  act,  9  Oeo«  4,  c.  31,  143,  4. 

ASSETS. 

bill  in  equity  lies  to  discover,  52. 

ASSIGNEES. 

,of  iMuikrupt,  when  they  should  consent  to  a  reference,  77, 
should  guard  against  personal  liability,  78. 

ASSIGNEE  OF  BOND. 

muA  sue  In  name  oi^bligor,  47. 

8  2 
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ATTENDANCE. 

of  witDenes  before  an  ai^itntor  enforced*  95. 
r^fpilations  to  be  oheeired  to  enforce  attendance,  U. 

ATTORNEY  AND  SOLICITOR.    Sttj^rtiektif  Cierkak^,  uud  CUeni. 
reaaons  why  an  admitted  agent  moat  be  retained,  1  to  4. 
of  the  artides  of  clerkship,  4  to  15. 
Tegnlationa  to  be  observed,  4. 
twenty-two  points  to  be  obaenred,  4. 

1.  The  master  mnat  be  a  regular  practising  attorney,  4. 

3.  Terms  of  articles  of  derkahip»  4. 

3.  Stamp  thereon,  4,  10. 

4.  Affidavit  of  execution  of  articles,  ib. 

to  be  filed  within  three  months  after  date,  H, 

5.  Entry  of  such  affidavlty  ib, 

6.  Enrolment  of  articles,  with  affidavit  of  execution  within  six  months,  ik, 

7.  Affidavit  of  enrolment,  and  payment  of  duty,  5. 

8.  Service  under  the  articles,  ib, 

9.  Necessity  for  fresh  articles  to  make  up  for  lost  time,  ib, 

10.  Affidavit  of  regular  service,  ib. 

11.  Master's  certificate  of  regular  service,  i^. 

12.  Notice  of  intention  to  apply  for  admission,  ib, 

must  be  affixed  outuUe  the  court,  ib, 

13.  Entry  of  such  notice  at  judge's  chambers,  ib. 

14.  Examination  before  juc^,  5, 12, 13. 

15.  Petition,  &c.,  to  obtain  admission  in  case  of  difficulty,  5, 13. 

16.  Oath  to  be  taken,  5. 

17.  Stamp  on  admission,  i6. 

18.  The  admission  itself,  ib. 

19.  Enrolment  of  name  on  rolls  of  court,  ib. 

20.  Entry  of  name,  and  place  of  abode,  <6. 

21.  Annual  certificate,  and  stamp  duty  thereon,  ib. 

22.  Entry  of  certificate  with  proper  officer,  ib. 
Fint,  Of  the  articles,  5. 

must  be  bound  to  a  legally  admitted  attorney,  &c.,  ib. 

by  contract  in  writing,  to  serve  as  a  clerk  for  five  years,  ib. 

which  must  be  prospective,  ib, 

articles  must  not  be  antedated,  ib. 

nor  executed  after  the  five  years  have  oonmienced,  ib, 

prudent  to  bind  for  wtere  than  five  years,  5,  7. 

with  proviso,  that  at  the  expiration  of  five  years  clerk  shall  be  at  liberty 
to  depart  and  obtain  his  admission,  5. 
jmd  that  master  shall  facilitate  that  object,  ib, 
suggested  form  of  proviso  and  covenant,  6. 
otherwise,  in  case  of  wrongful  sbsence  during  limited  term  of  five  years, 

requisite  affidavit  of  service  could  not  be  made,  ib. 
and  fresh  articles  for  forther  time  would  he  requisite,  ib. 

suggested  form  of  such  articles,  ib. 
such  frnh  contract  must  be  stamped  with  same  duty  as  original 

articles,  7. 
but  CommissionerB  of  Stamps  wiU  allow  doty  on  first  articles  if  deli- 
vered up  within  six  months  of  execution  of  new  articles,  ib. 
must  be  a  service  altogether  of  five  years,  ib. 
but  need  not  absolutely  be  eentimitmu,  ib, 
and  must  be  bemd^  to  a  continuing  practising  attorney^  &c.,  ib, 
and  not  to  one  who  has  left  off  practice,  ib. 
or  not  practising  as  principal  on  his  own  account,  ib. 
or  serving  as  writer  or  cWk  to  another  attorney,  ib. 
master's  ne^ect  to  obtain  certificate,  will  not  invalidate  service  of 

articled  cleric,  7. 
binding  may  be  to  a  prothonotary  or  secondary  of  superior  courts,  ib, 
or  to  Master  of  Crown  Office,  ib. 
service  to,  and  admission  as  a  solicitor,  entitles  to  be  admitted  and 

practise  as  attorney,  and  trice  vena^  8. 
exceptions  as  to  time  of  binding  and  service,  ih. 
as  where  cleris  has  taken  degree  of  Batehelor  of  Arts  or  Law  In  one  of 

the  universities,  ib. 
then  service  for  three  years  will  suffice,  ib. 
provided  such  degree  has  been  taken  within  limited  time,  ib. 
clerk  may  serve  one  year  as  pupil  to  a  barrister  or  certificated  special 
pleader,  ib. 
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binding  most  be  UnAfidt  to  learn  the  law,  8. 
and  not  merely  to  secure  business,  ih. 
Ttnu  of  the  articles,  and  suggestions  for  improTement,  9. 
statutes  silent,  except  as  to  the  serriee  for  five  years,  ib. 
are  generally  improvldently  framed,  ib, 
shotdd  contain  master's  co?enaat  for  retnm  of  premium  in  certain 

erents,  ib. 
though  court  would  compel  retnm,  10. 
mastermay  coFcnant  to  pay  a  salary  to  derk,  9. 
and  this  during  term  of  articles,  ib, 
or  corenant  to  take  into  partnership,  ib, 
or  pay  widow  or  family  of  deceased  attorney  an  annoity,  ib,    Candler  y. 

Cmdier,  1  Jacob.  Rep.  225. 
may  stipulate  that  clerk  shall  not  practise  within  a  reasonable  distance,  ib, 
nor  conduct  business  for  any  of  his  master's  clients,  ib, 
or  pr^uiBoe  his  master,  ib. 

and  this  under  payment  of  fixed  damages  as  a  debt,  and  not  as  a 
/Miiafty,  10. 
Points  to  be  obserred  before  and  after  execution  of  articles,  ib, 
age  and  cirucmstances  of  clerk  at  time  of  binding,  ib, 
ms  previous  education,  ib. 
articles  must  be  stamped  before  engrossed,  ib, 
and  the  affidavit  of  execution  duly  filed,  ib, 
articles  should  be  enrolled  within  six  months,  ib, 
neglect,  how  prtjudidal,  ib, 
Serviee  and  affidavit  thereof,  10. 

the  binding  must  be  for  five  years,  ib, 

enactments  of  22  6.  2,  c.  48,  as  to  term  of  binfing  and  service,  ib. 

provisions  in  case  of  death  of  master,  1 1 . 

or  leaving  off  practice  before  end  of  term,  ib. 

or  canodling  contract  by  mutual  consent,  ib, 

or  clerk  being  discharged  by  rule  of  court  before  end  of  term,  ib, 

or  determination  of  articles  by  any  other  event,  ib, 

affidavit  of  actual  service,  requisite  before  admission,  ib. 

must  be  a  Umdjide  exclusive  continuing  service,  ib, 

and  to  master  named  in  articles,  ib. 

clerk  should,  at  all  reasonable  times,  be  under  immediate  control  of 

master,  ib. 
statute  not  complied  with,  by  service  to  another  attorney,  ib. 
though  with  master's  consent,  ib, 
if  admission  obtained,  not  having  so  served,  he  may  be  struck  off  the 

roU,<6. 
service  under  Notary's  Act  not  complied  with,  by  atten^g  as  a  banker's 

clerk  part  of  the  day,  ib, 
derk  articled  to  one  attorney,  partner  in  a  firm,  may  serve  all  in  their 

joint  business,  12. 
or  assist  another  attorney  at  exira  himn^  ib, 
what  absence  is  allowed,  ib.   See  also,  13,  41. 
occasional  holidays  no  breach  of  legal  service,  12. 
especially  in  case  of  111  health,  ib. 
service  to  agent  of  master,  limited  to  tme  year^  ib, 

whefe  a  bona  fide  service,  court  will  not  be  astute  in  construing  the 

act,<ft. 
Examination  of  clerk  before  admission,  12, 13. 

by  2  G.  2,  c.  23.  s.  2,  Judges  examine  fitness  tq  act  as  attorney,  12. 

if  judge  satisfied,  then  to  administer  oath,  12. 

and  cause  him  to  be  admitted  and  enrolled  as  an  attorney,  13. 

in  case  of  difficultv,  the  clerk  may  petition  court,  ib. 

whose  decision  will  be  final,  ib, 

and  ionbk,  no  court  of  appeal  or  higher  tribunal,  ib, 

right  of  attorney  admitted  to  Superior  Courts,  to  be  admitted  to  prsctise 
in  Inferior  Court,  ib, 

but  this,  subject  to  custom  or  practice  of  latter,  ib, 

when  admission  may  be  enforced  by  numdamau^  ib, 

suggested  propriety  of  examination  of  clerks  being  transferred  to  other 
delegated  authority,  i*.  ^    .    .       .^ 

with  power  of  appeal  to  Judges  for  or  against  admission,  0, 
EdiKatim  of  articled  clerks,  13. 
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preparator)'  edaeatk>9  C0|iudered»  13, 41  • 
fthould  not  be  articled  l)«fore.aixteenih  year*  13. 
and  should  hav^  ba^a  good  div^eal  education,  t&. 
advantages  of  studying  th^  useful  sciences^  14, 41. 
should  be  well  iDform«4of  tbe.dead  buigoages,  14. 
and  all  other  braocji^es  qf  knowledge  and  literature,  t^. 
especially  of  physics  or  natural  philosophy,  i6.  . 
and  this  before  comnaeocement  of  legal  pnpiUage,  ib. 
advantages  of  b^Uig:  ariieled  fojr  stiL  years,  I4, 15. 
should  be  articled  to  a  master  of  liberal  education,  14. 
what  knowledge  desi^ble^  t^. 
study  of  biogir^pl|ipal  ^orks  nvoniv^Qded,  15. 
knowledge  of  temperameot  an4  ekanact^r  of  mapk^nd,  ih, 
^QW  f ar  .ike  ixraat  of  ftegalqunUfieaitioyw,  mi^y  or.  not  affect  the  client,  15, 16. 
incompetency  subjects  attorney^  &c«»  to  pfliudty  qf  5p/L,  15. 
and  precludes  him  from  suing  except  merely  for  giving  advice,  ib» 
but  does  not  affect  client,  16. 

or  deprive  him  of  full  costs,  if  plaintiff,  and  successful,  t6. 
exft^^t,  >w)iea  .warvaai  of  al3torn»y  esecuted  by  a  defendant,  in  custody 

undejr  mesne  prooesB<  ib. 
then  presence  or  oncertificated  attorney  insufficient,  i6. 
prudent  to  ascertain  that  party  is  attorney  of  proper  pourt,  ib.  , 
How  to  select  an  attorney,  16.    1  VoL  435. 

should  employ  an  experieneeti  solicitor  of  established  character,  16. 
or  one  whose  zeal,  &c.,  would  nukke.upjor  want  of  experience,  17. 
the  principal  derideratum  should  be  Honorable  character,  ib. 
reasons  why  this  should  be  attended  to,  4^. 
.  purchaser  should  not  empkiy  veodor's-atitDraey,  i^. 
nor  ceMhn  que  <nw/.  employ  a  trustee  vho  is  an  attorney,  ib. 
nor  should  he  i|Ct «»  fuch,  ib. 

if  he  do,  he  cannot  duurge  for  pnifeasional  business,  <&. 
Not  to  be,  eopcemed  ageiost  *  fterson  prenously  hun  client,  18. 

if  he  do.  Court  of  £quity  would  restrain  him  from  dirulging  confiden- 
tial .commimicatioiis,  1& 
cannot  give  ujf  kis  client  and  aot  for  opposite  partjy  i^ 
nor  solicitors  m  partnership  to  dissolve,  so  as  to  enable  one  partner  to 

act  against  client  of  the  other,  ib, 
one  solicitor  and  clerk  in  court  may  be  concerned  for  opposed  parties,  ib, 
bat  this  disapproved  Ditib, 
same  objection  applies  to  London  agent,  acting  for  country  attornies  on 

both  sides,  ib, 
but  no  injunction  to  restrain  articled  clerk  from  afterwards  acting  as 

frttorney  against  a  client  of  his  Isfte  master,  ib, 
consequent  risk  of  deeds  in  attorney's  office  being  accessible  to  clerks, 

IB,  and  oiU^  vol.  I  <  436. 
expediency  of  n^pulating  in  articles  of.  clerkship  against  clerk  acting 

mjnriously  to  interests  .of  mayter'a-clients,  18. 
and  for  client!  stimulating  for  a  guarantee  against  such  consequences,  ib. 
Retahurs  in  writing  xeeoimnended,  ajod  why,  18. 

formerly  requisite  for  attorney  to  file  retainer  to  sue,  19. 
but  now  not  requisite,,  either  at  law  or  in  equity,  ib, 
tfaongk^och.omisaum  has  been  censured,  ib, 
and  would  create  a  prejudice  against  the  attorney,  ib. 
observations  of  Lord  Tepterden  on  the  subject,  t^. 
•hoiddbe^ivientfor  the  diont's  sake,  t^. 
and  qualified  accordingjlo  deliberate  int^tion  of  party,  19. 
'   specially  wiken  soliolor  retained  by  assignees  of  biankrupt,  20 . 
should  obtain  theaignaiurea  of  all  his  employers,  ib, 
should  stipulate  for  due  care  in  nsoertaining  title,  ib, 
with  engagement lx>make  satisfaction  upon  the  discovery  of  the  defect,  ib. 
this  to  avoid  the  Statutes  of  Limitation,  ib, 
form  of  retainer  on  behalf  of  plaintiff  to  sue,  ib. 

otk  behalf  <^  defendant  to  defend,  ib. 
Confidence,  observance  of,  20. 

:  isHfnwy  or  solieitor  cannot  legally  disclose  client's  communications,  18 

and  20. 
nor.oanhe  be  eampfsUal to.diselpee  them^  20. 
though  ta  to  acts  done  in  his  presence,  no  such  privilege,  21. 
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held  by  Lord  Teolenlen  to  be  confined  to  oommunications  relating  to 

a  mi/,  21. 
bat  now  h^  not  so  limited,  i&. 

otherwise,  were  one  attorney  employed  for  both  parties,  ib, 
Ihaiet  ^f  Attvrwef  to  ascertain  Cuts,  eridence,  and  law,  before  suit,  21,  53. 
See  fully  title  Proceedings  between  Retainer, 

shoold  be  well  assured  of  mfficient  evidence,  31 ,  53. 

when  to  examine  witnesses  in  first  instance,  21. 

and  that  in  absence  of  the  client,  <6. 

Lord  Tenterden's  observations  on  daty  of  attorney  in  this  respect,  ib. 

if  law  of  case  questionable,  should  suggest  expediency  of  obtaining 

opinion*  22. 
when  thereby  protected  from  liability,  ib, 
not  protected,  if  case  improperly  stated,  ib* 
or  stated  too  generality  ib, 

or  without  drawing  connsers^atlention  to  particular  facts,  ib. 
or  has  not  raised  material  points^  ibt 
or  has  drawn  a  condumon  from  deeds  without  laying  the  same  before 

counsel,  ib, 
in  these  cases,  he  would  be  liable  for  negligence,  ib. 
if  opinion  doubtful  or  ambiguous,  should  require  further  opinion,  ib. 
if   doubtful,    should    obtain  written  directions  from  client,  bow  to 

proceed,  123. 
observation  of  Lord  Tenterden  in  such  cases,  ib. 

of  Lord  Stowell,  where  the  client  is  ignorant  or  illiterate,  t^. 
when  attorney  should  attend  to  proceedings  himself,  ib, 
and  not  delegate  to  a  clerk,  ib, 
in  case  of  neglect  will  have  to  pay  costs  himself,  ib, 
duty  of  attorney  to  ascertain  proper  parties,  and  oause  of  action, 
46  to  53. 
Negociationty  duty  (ff  attorney  in  rupect  ^>  24  ;    and  see  b8,  and  tit. 
Cati^omite, 
should  be  conducted  with  candour  and  liberality,  24. 
but  when  honor  of  opponent  unknown,  communication  to  be  cautious,  ib, 
and  this,  though  expressed,  to  be  without  prejudice,  ib, 
when  negociation  for  amicable  adjustment,  reciprocal  duty  not  to  con- 
ceal, 24. 
or  proctor,  attorney,  &c.  may  have  to  pay  all  costs,  iS, 
Taking  securities  for  client,  his  duty  therein,  24,  25. 

when  arrangement  beneficial  to  client,  should  instantiy  obtain  written 

agreement,  25. 
lest  party  should  fly  from  engagement,  i6, 
Ejtpenses,  impropriety  of  increasing  same,  ib, 
£jppedUienf  duty  of,  25. 

paramount  importance  of  expedition,  25. 
courtesy  to  opponent  should  not  be  shewn  at  expense  of  dienti  ib, 
delays  increase  expense,  26. 
instances  of  delays,  iS,. 

when  proceeds  recovered,  should  be  immediately  pdd  to  client,  iB, 
Remuneration  to  Attorney  or  Solicitor. 

stipulations  for  remuneration  out  of  usual  coarse  lllegali  26. 

may  stipulate  for  advances,  ib. 

or  require  guarantee  of  third  person,  i5. 

in  writing,  expressing  the  consideration,  27. 

cannot  tdce  h  prospective  mortgage  to  secure  >W«^e  costs,  27. 

client  should  unadced  offer  advance  of  money,  or  security,  27. 

attorney  may  refuse  to  proceed  without  advance,  .27. 

but  must  give  due  notice  of  his  requiring  same,  27. 

at  end  of  action,  fees  and  bills  to  be  promptiy  paid,  27. 

unless  there  has  been  gross  negligence,  &c.,  ib, 

or  charges  be  for  unnecessary  and  useless  business,  ib, 

or  excessive,  ib. 

if  the  latter,  and  any  taxable  item,  then  bill  must  be  delivered  one 

month  before  commencing  action,  ib, 
if  not  taxable,  then  tender  should  be  made,  ib. 
should  not  stipulate  for  remuneration  to  depend  on  the  event,  ib, 
or  stipulate  to  receive  part  of  estate  in  lieu  of  costs,  ib, 
oir  to  receive  a  named  sum  in  case  he  should  recover,  t^. 
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any  stipaUtion  out  of  nsual  course  illegal  and  void,  28. 
and  Court  of  Equity  will  in  general  aet  it  aside,  it, 
even  a  compromise  on  terms  of  not  taxing,  illegal^  Batrng  t.  Pmer,  1 
Jacob  R.  307. 
Biii  of  Cottit  construction  of  2  O.  2,  c.  23»  s.  23,  as  to  necessity  of  month's 
deliveiT  of,  28. 
act  should  be  construed  liberally  in  favour  of  suitors,  tf. 
extends  to  Courts  not  of  Record,  id. 
preparing  replevin  bond  a  taxable  item,  <6. 
although  no  bill  had  been  delivered,  U. 
or  procuring  an  insolvent's  discharae,  ib, 
or  for  business  done  under  a  commission  of  lunacy,  29. 
but  it  seems  there  must  be  some  formal  step  perfected,  or  at  least 

prepared^  constituting  the  commetteememt  of  some  iejfai proceeding,  29. 
as  dnwing  and  engrossing  an  affidavit  to  hold  to  bail,  <6. 
orpreparinga  warrant  of  attorney,  ib, 
or  a  cnai^  fo'  *  dedimus  potestatem,  ^« 
or  attending  at  a  lock-up  house  and  fiUing  up  a  baO  bond,  ib. 
or  attending  and  advising  a  party  in  a  suit,  ib, 
an  item  for  business  done  under  an  extent,  ib. 

What  chargee  are  not  within  the  act,  29. 

all  bunness  unconnected  with  any  suit,  29. 

as  for  searching  to  see  whether  satisfaction  of  judgment  had  been  en- 
tered, 29. 

or-whether  an  issue  had  been  entered  and  docketed,  ib, 

or  attending  attorney  of  opposing  creditor  to  resist  insolvent's  dis- 
charge, 29,  30. 

or  where  attorney  had  paid  money  in  consequence  of  his  undertaking 
to  pay  debt  and  costs,  30. 

or  a  bill  for  proceedings  in  bankruptcy,  ib. 

though  a  chflffge  for  obtaining  a  oertincate  would  be  otherwise,  ib. 

Taxing  Bitt  of  Coete. 

when  illiberal  to  tax,  30. 

when  proceedings  have  been  conducted  fiuthfuUy,  ib, 

unless  charges  are  exorbitant,  ib. 

when  client  resolves  to  tax,  should  do  so  within  the  month,  ib, 

or  pay  the  amount  and  then  tax,  ib. 

if  charge  improper,  Court  will,  on  motion,  oblige  attorney  to  refund,  ^. 

but  no  action  for  amount  can  be  sustained,  ib. 

When  deUnenf  rf  Biil  nmnecetmayf  and  how  to  proceed  if  unreasonable,  30. 
statute  2  0. 2,  c  23,  s.  23,  only  applies  to  proceedings  relating  to  some 

suits  or  proceedings  in  Courts,  ib, 
does  not  apply  to  charges  for  conveyancing,  ib. 
but  where  charges  exorbitant,  money  may  be  paid  under  protest,  31. 
or  tender  made,  31. 

\irithout  prejudice  to  an  action,  to  try  propriety  of  charges,  31. 
when  an  action  may  be  sustained,  31. 

provisions  of  Usury  and  Annuity  Acts  with  regard  to  solicitors  pro- 
curing loans  of  money,  32. 
penalties  under  the  same,  32. 
provisions  evaded  by  attorney  making  extravagant  charges  for  deeds 

and  withholding  a  portion  of  the  money,  32. 
in  some  esses  held  to  invalidate  annuity,  32. 
bat  in  a  late  case  held  otherwise,  32. 
party  may  be  compelled  to  refund,  32. 
and  perhaps  have  to  pay  costs  of  application,  32* 

lAabUUiet  of  Attomiee,  &c.,  32. 

genendly  not  liable  for  a  mistake  on  a  point  of  law,  when  doubtful,  32* 

not  absolutely  protected  by  acting  under  counsel's  opinion,  32,  22. 

especially  when  case  not  properly  stated,  21,  2,  33. 

otherwise  perhaps  when  case  properly  drawn,  33. 

liable  for  errors  in  practical  department,  ib, 

in  these  cases  rem^y  by  action,  ib, 

and  Court  will  not  summarily  interfere,  ib. 

unless  attorney  guilty  of  want  of  integrity,  tb. 

and  then  although  no  suit  or  proceeding  pending,  ib. 
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enlazgement  of  time  for  making,  96. 

in  general  power  given  to  arbitrator,  ib, 

must  be  duly  made  according  to  terms  of  order  of  reference,  ib. 

or  it  will  be  void,  ib. 

when  would  be  set  aside  for  not  allowing  sufficient  time,  ib, 

may  be  made  according  to  equity  and  conscience,  97. , 

withoot  regard  to  strict  rules  of  law,  97, 108. 

though  most  expedient  to  do  so,  97. 

proceeding  before  the  arbitrator,'  97  to  102. 

of  reyoGatio&  of  agreement  in  fact  or  law,  when  it  avoids  award,  102* 

when  void  after  revocation,  ib, 

when  void  if  made  after  deadi,  103. 

when  delivery  of  to  be  to  executors,  &c.,  ib, 

surety  when  liable  for  fulfilment  of,  104. 

executors,  and  when  liable  under,  ib. 

bankruptcy,  its  effects,  ib. 

when  not  conclusive  against  assignees,  ib. 

award  most  conform  to  auUiority  in  submission,  105. 

or  will  be  void  for  even  slight  informality,  t*. 

Arbitrator  cannot  award  further  when  power  limited,  106. 

and  must  in  terms  or  substance  decide  on  all  claims  referred,  t^. 

and  award  must  notice  same,  ib. 

or  will  be  void  for  omission,  106,  7. 

Award  to  do  an  illegal  act,  when  void,  107. 

must  be  final,  and  when  deemed  so,  107,  8. 

when  defective  for  not  ordering  payment,  108* 

attachment  refused  for  omission,  ib. 

when  not  made  according  to  strict  rules  of  law.  Court  will  in  general  refuse  to 
set  it  aside,  ib. 

unless  real  injustice  appear  on  the  face  of  it,  109. 

should  be  according  to  law  and  equity,  ib. 

except  reference  made  to  avoid  a  legal  and  technical  objection,  arbitrator 
should  not  notice  it,  ib. 

as  to  awarding  costs,  ib* 

when  just  to  divide  expenses  of,  ib. 

when  costs  of  reference,  costs  in  the  csuie,  109, 110. 

when  not,  110,  111. 

forms  of  awards,  ill.    See  Formt. 

when  certificate  in  lieu  of,  112. 

award,  when  good  as  to  part  and  void  as  to  residue,  114. 

when  published,  115. 

is  so  when  notice  given  that  same  is  ready  for  delivery,  ib. 

cannot  in  general  be  amended,  ib. 

unless  parties  consent,  ib. 

Court  cannot  interfere  to  alter  terms  of,  ib. 

when  may  be  set  aside,  116. 

provisions  of  statutes  respecting,  81,  2,  116. 

on  what  grounds  may  be  set  aside,  1 1 6. 

disobedience  of,  when  made  a  rule  of  Court,  treated  as  contempt  of  Court,  1 16. 

where  arbitrator  misbehaved  himself,  117. 

or  procured  by  corruption,  ib. 

will  not  on  a  question  of  fact,  ib. 

or  on  point  of  law,  when  arbitrator  a  barrister,  ib. 

or  on  account  of  improper  rejection  or  admission  of  evidence,  ib. 

may  relieve  against  a  harsh  right,  ib. 

though  the  same  would  prevail  in  a  Court  of  Law.  ib. 

if  legsl  rights  referred,  must  be  according  to  law,  ib. ' 

qualification  of  this  rule,  ib* 

may  be  set  aside,  if  arbitrator  exceeds  his  jurisdiction,  U8. 

when  for  misconduct  of  arbitrator,  ib. 

when  not,  119. 

when  may  be  opened,  120. 

or  set  aside  when  void  on  fSue  of  it,  ib. 

win  not  when  party  objecting  has  adopted  it,  ib. 

within  what  time  motion  to  be  made,  121. 

practical  proceedings  in  setting  aside  award,  t^. 

the  submission  must  be  made  a  rule  of  Court,  U. 

when  rule  nisi  must  state  objections,  122. 
VOL.  fl.  T 
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AWARD— (con/imwrf.) 

when  sufficient,  if  stated  in  affidavit,  122* 

if  application  made  on  slight  grounds,  will  be  discharged  with  costs,  ii. 

proceeding  to  enforce  peiformance  of,  122. 

1.  By  attachment,  123. 

how  opposed,  id, 

2.  By  action,  123. 

AWARDS,  Forms  of.    See  title  Fwmt. 

BACHELOR  OF  ARTS. 

when  proposed  clerk  has  taken  degree  of,  serrioe  for  tkree  years  to  attorney, 

&c.  will  suffice,  8. 
same  exception  in  favour  of  students  for  the  bar,  38. 

BACHELOR  OF  LAW. 

when  proposed  derk  has  taken  degree  of,  service  for  t^ree  yean  to  attorney 

will  suffice,  8. 
same  exception  in  favour  of  students  for  the  bar,  38. 

BARRISTERS.    See  Students  for  the  Bar. 

no  precise  course  of  study  or  examination  prescribed  to  beeome  one,  37. 
before  practising  must  hiave  been  a  member  of  one  of  the  Inns  of  C)ourt  for 

five  years,  3,  4,  37. 
exception  in  favour  of  bachelor  of  laws,  38. 
rules  respecting  the  admission  of,  38,  39,  40. 
must  obtain  a  certificate  of  approbation  befiM«  he  can  be  called  to  the  bar,  3 

&  4,  39. 
legal  qualification  not  attended  to  by  the  benchers,  3  &  4,  39. 
may  appeal  to  the  judges  when  admission  refused,  3  &  4,  39. 
such  appeal  rarely  successful,  3  &  4,  40. 
cause  of  failure  at  the  bar  considered,  41. 
course  of  study  recommended,  41. 
other  attainments  beyond  the  law  requisite,  41,  2. 
the  functions  of,  42,  3. 
their  opinions  and  the  requisites  of,  43. 

should  be  direct  and  positive,  iB, 

reasons  in  support  of  succinctly  stated,  iB. 

statutes  and  decisions  shortly  referred  to,  iB. 

should  suggest  where  case  ambiguous,  iB. 

and  what  precautionary  measures  should  be  taken,  44. 
their  duty  with  respect  to  pleadings,  44,  5. 
general  character  of,  45. 
retainer  of,  71,  2. 

BATTERY.    See  ^stault  md  Battery,  Jutticei  of  the  Peace. 

BEAST. 

penalty  for  stealing  of,  135. 

BILL  OF  DISCOVERY.     See  fully,  tit.  Proceeding*  between  Retainer^  ^c. 
when  necessary,  to  discover  who  to  be  defendant,  49,  52. 
when  parties  bound  to  answer,  49. 
when  landlord  may  file,  against  tenant,  ib. 
lies  against  lessee  and  mortgagee,  when,  50. 
cannot  be  enforced,  when  on  face  of  it  no  remedy  y  ib. 
to  compel  defendant  to  admit  or  deny  a  promise  of  marriage,  52. 
or  signature  to  a  memorandum  taking  case  out  of  Statute  of  Limitations,  ib, 
or  to  discover  assets,  ib. 

to  exhibit  an  account  of  assets,  &c.  in  Ecclesiastical  Court,  ib. 
when,  to  discover  whether  a  particular  person  is  in  existence,  53. 
or  where  he  resides,  ib, 

provisions  of  6  Ann,  c.  18,  to  discover  death  of  party,  ib. 
of  costs  on  bills  of  discovery,  54. 

BILL  OF  COSTS.    See  Attorney  and  Solicitor. 

construction  of  2  6.  2.  c.  23,  s.  23,  as  to  necessity  for  a  month  after  delivery 

of,  28. 
what  are  or  not  taxable  items  in,  28, 29,  30. 
to  be  taxable,  must  be  for  business  connected  with  a  suit,  &c.  ^. 
when  illiberal  to  tax,  30. 

when  action  for  amount  may  be  sustained)  29,  30. 
when  not,  30,  31. 
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BILL  OF  COSTS— (con/muM/.) 

when  delivery  of  bill  unnecessary,  30. 

when  a  tender  of  amount  of,  should  be  made^  31. 

or  amount  paid  under  protest,  ib, 

when  Court  will  oblige  attorney,  &c.  to  refund,  30. 

BILL  TO  PERPETUATE  TESTIMONY.     See  Evidence,  Witnesses. 

CALUMNY. 

actions  for,  improper  to  refer,  75. 

CAUSE  OF  ACTION. 

what,  and  how  to  discover  it,  46, 52,  53. 
duty  of  attorney  to  ascertain,  52. 

CERTIFICATE. 

of  master,  of  regular  service  of  articled  clerk,  5. 

though  usual,  may  be  dispensed  with,  ib, 

of  obtaining  certificate,  ib, 

stamp  duty  thereon,  ib. 

entry  of,  with  proper  officer,  id. 

annual  certificate,  and  dnty  thereon,  ib, 

in  lieu  of  an  award,  nature  of,  112. 

form  of,  114,  in  notes, 
form  of  justice's  dismissal  of  information  for  an  assault  and  battery,  195. 

CERTIFICATED  CONVEYANCER.    See  Conveyancer  Certi/cated. 

CERTIORARI.    See  JusHeea  of  the  Peace. 

convictions  under  7  &  8  G.  4.  c.  29, 30,  not  to  be  removed  by,  139,  142. 

in  general  lies  as  a  matter  of  right,  219. 

unless  taken  away  by  statute,  219,  139,  142. 

when  conviction  may  be  removed  by,  219,  220. 

when  not,  139,  142. 

conviction  under  9  O.  4.  c.  31,  not  removable,  134. 

7  &  8  0. 4.  c.  29,  139. 

7  &  8  G.  4.  c.  30, 139,  142. 

1  &  2  W.  4.  c.  32,  139,  143. 
course  to  pursue  when  certiorari  taken  away,  220. 
within  what  time  to  be  moved  for,  221. 
what  notice  required,  221,  222. 
what  it  should  contain,  222. 
who  must  sign  it,  ib. 

affidavit  of  service  of  notice  must  be  made,  ib. 
bow  to  be  entitled,  ib, 
should  specify  grounds  of  olijections,  223. 
form  of  affidavit  of  service  of  notice  of  motion,  ib, 

in  support  of  motion,  224. 
grounds  on  which  Court  will  grant  or  refuse  application  for  certiorari,  ib. 

CESTUI  QUE  TRVST. 

should  not  employ  a  trustee  who  is  an  attorney,  17. 
nor  should  he  act  aa  such,  ib, 

CHOSE  IN  ACTION. 

assignee  of,  must  sue  in  name  of  obligor,  47. 

CLASSICAL  EDUCATION.     See  BdneaiUm  ofArticM  Clerks. 
of  articled  clerks,  considered,  IS,  14. 
Of  students  for  the  bar,  considered,  38  to  45. 

CLERKSHIP,  ARTICUE8  OF.    See  Attorney  and  Solicitor. 
twentv-two  points  to  be  observed,  5,  6. 
must  be  with  legaUy  admitted  attorney,  Ac.  5,  7. 
and  not  to  one  who  has  left  off  practice,  7. 

or  not  practising  on  his  own  account  or  serving  another  attorney,  ib. 
but  may  be  to  a  prothonotary  or  secondary  of  Saperior  Courts,  ib. 
or  to  the  Master  of  the  Crown  Office,  ib, 
in  writing,  to  serve  for  five  year^,  6, 7. 

but  need  not  absolutely  be  contimumt,  7. 
and  which  must  be  prospective,  5. 
must  not  be  antedated,  ib. 
nor  executed  after  five  years  have  commenced,  16. 
prudent  to  bind  for  more  ikui/»e years,  5,  7. 

t2 
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CLERKSHIP,  ARTICLES  OF— Ccoii/titae«/.)  ^ 

with  proviso  that  at  expiration  of  five  yean  contract  shall  cease,  and  clerk  be 

at  liberty  to  depart  and  obtain  his  admission,  5. 
and  that  master  shall  facilitate  that  object,  ib, 
soggested  form  of  such  proviso,  6. 
exceptions  as  to  time  of  binding,  and  service,  8. 
as  when  proposed  clerk  has  taken  degree  of  bachelor  of  arts  or  law  in  the 

universities,  ib. 
then  service  for  three  years  will  suffice,  ib, 
terms  of  the  articles,  and  soggestions  for  improvement,  9. 
suggested  covenants,  ib. 

points  to  be  observed  before  and  after  execution  of  articles,  10. 
as  to  age  and  circumstances,  ib, 
and  education,  ib. 

•tamping  articles  before  execution,  iB, 
affidavit  of  execution  should  be  dofy  filed,  ib, 
articles  should  be  enrolled  within  six  months,  ib. 
neglect  to  do  these  may  prejudice,  ib. 
what  service  and  affidavit  of  service  essential,  0. 
must  be  for  five  years,  5,  7, 10. 
enactments  of  22  G.  2.  c.  48.  in  this  respect,  10. 
provisions  in  case  of  death  of  master,  11. 
or  leaving  off  practice  before  end  of  teem,  ib, 
of  cancelling  contract  by  mutual  consent,  ib, 
or  by  rule  of  court  before  end  of  term,  ib. 

provisions  of  34  G.  3.  c.  14.  s.  8,  as  to  determination  of  articles,  ib, 
must  be  bonaJSde  continuing  service,  ib. 
and  under  immediate  controul  of  master,  ib. 
statute  not  complied  with  by  service  to  another  master,  ib, 
though  with  master's  consent,  ib, 
but  articles  to  one  partner  in  a  firm,  service  to  all  the  partners  in  their  joint 

business,  sufficient,  12. 
or  may  serve  another  attorney  at  extra  hours,  ib. 
may  receive  instructions  in  sciences,  ib, 
or  have  occasional  holidays,  ib, 
especially  in  case  of  ill  h^th,  ib, 
may  serve  agent  of  master /or  one  year  only,  ib, 

where  a  bona  fide  service,  court  wiU  not  be  astute  in  construing  the  act,  ib. 
Freak  articlea, 
when  necessary  to  make  up  for  lost  time,  6. 
sugge&ted  form  of  such  articles,  ih, 
must  be  stamped  with  same  tluty  as  original  articles,  iB, 
but  commissioners  will  remit  duty  on  original  arUcles,  ^, 
necessity  for,  avoided  by  binding  for  six  years,  5,7* 

CLIENT.    See  Mtomey  and  SoKcUar. 

conduct  and  interest  of,  considered,  16  to  34.    See  Attorney  and  Client. 

when  affected  by  want  of  legal  qualification  of  presumed  attemey,  15. 

when  not,  16. 

rules  for  client's  selection  of  an  attorney,  ib. 

should  employ  experienced  solicitor,  ib, 

but  principal  desideratum  honorable  chtuwter,  17. 

purchaser  should  not  employ  vendor's  attorney,  ib, 

solicitor,  &c  should  not  be  concerned  against  party  who  had  once  been  lii» 
client,  18. 

if  he  does.  Court  of  Equity  would  restrain  him  from  communicating  confi- 
dential communications,  18,  20. 

cannot  be  given  up  by  attorney  to  act  for  opposite  party,  18. 

danger  of  leaving  deeds  of  cKents  accessible  to  clerks,  ib, 

expediency  of  stipulating  with  attorney  against  such  danger,  ib. 

and  obtaining  a  guarantee,  ib. 

should  give  a  written  retainer  for  his  own  sake,  19. 

and  qualified  according  to  intention  of  party,  ib. 

should  stipulate  for  due  care  in  ascertaining  title,  ib, 

with  engagement  to  make  satisfaction  on  discovery  of  defect,  ib, 

attorney's  duty  in  obtiuning  proper  securities  for,  24,  25. 

should  spontaneously  offer  advance  of  money  to  attorney,  &c.,  27 

attorney  may  refuse  to  proceed  without  an  advance  of  money,  tk. 

should  promptly  pay  at  end  of  suit,  ib, 

unless  there  has  been  negligence,  i. 
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or  bill  of  cotti  excessive^  27. 
then  Be  should  tax  the  same,  ii, 
'  vhen  not  taxable,  should  tender  a  auffideat  flum»  t5. 
when  illiberal  to  tax  attorney's  bill,  30. 
should  be  taxed  within  Uie  month,  iB, 
attorneys,  and  liabilities,  32. 

bound  by  solicitor  and  attorney's  consenting  at  nisi  prius  to  a  reference,  77, 
though  against  his  express  prohibition,  it, 

proceedings  to  be  adopted  by  client  b^e  euU,  46  to  71.     See  folly,  tit.  Proceed^ 
ingt  bettoeeUf  ifc, 

COMMITMENT.    See  Jutiicet  qfthe  Peace. 

should  strictly  pursue  the  conyiction  upon  which  founded,  213. 

deviation  from,  in  general  justice  liable  to  action  of  trespass,  214. 

but  this  now  aided  when  proceeding  under  9  Geo.  4,  c.  31,  7  &  8  Geo.  4,  c. 

29,  c.  30,  and  1  &  2  W*  4,  c.  32,  214. 
must  be  in  writing,  214. 
and  not  rerbal,  ib. 
nor  for  an  unreasonable  time,  iS. 
demand  of  penalty,  when  should  be  made  before  commitment,  214. 

COMMON  ASSAULT.    See  Attauli  and  Battery. 

COBIPENSATION.    See  Jwticee  of  the  Peace. 
summary  proceedings  to  obtain,  127  to  251. 

COMPLAINANT. 

in  general  not  liable  If  acting  boma/Sde^  227. 
but  is  if  acting  from  malice,  ib, 
not  liable  for  errors  of  justice,  228. 

COMPLAINT.    See  Infbrmaiion, 

COMPROMISES. 

duties  of  attorney  relating  to,  24,  67,  58. 

propriety  of  asking  for  considered,  57. 

daty  of  attorney  to  afford  opportunities  for,  ib. 

how  to  conduct  negotiation  for,  24. 

may  be  invited  on  both  sides,  58. 

should  be  bona  fide  and  fairly  conducted,  ib. 

costs  sometimes  affected  by,  ib. 

in  criminal  cases,  58,  193,  4. 

at  law,  where  several  claimants  all  must  concur,  58. 

different  rule  prevails  in  equity,  ib.  ^ 

when  sufficient  for  majority  to  agree,  89. 

enforced  in  equity,  58  ;  ^ttwood  y. ,  5  Russell  Rep.  149 ;  Ooodnum  v. 

Sayers,  2  Jac.  &  Walk.  249. 
when  justices  may  interfere  to  effect,  193,  4. 
enactments  in  this  respect,  ib. 
when  parties  liable  for  compromising,  193. 
Coagmtation  of  Time. 

how  month  calculated,  69, 147. 

CONFESSIONS.    See  Jmiica  of  the  Peace. 
when  sufficient,  184. 

defect  in  information,  when  not  aided  by,  ib. 
recital  of  in  conviction,  199. 
how  to  be  stated  in  conviction,  198.  note  (/.) 

CONCEALMENT. 

when  for  amicable  adjustment,  there  should  be  none,  24. 
or  attorney,  proctor,  &c.  would  be  liable  for  the  costs,  25. 

CONFIDENTIAL  COMMUNICATIONS.    Sec  Attorney  and  Solicitor,  CUeni. 
how  far  courts  prevent  their  disclosure  of,  18,  20, 21. 
when  court  of  equity  will  restrain  from  being  communicated,  18,  20. 
attorney  &c.  cannot  be  compelled  to  disclose  them,  20. 
except  in  certain  cases,  ib. 
as  where  attorney  employed  for  both  parties,  21. 

CONVEYANCER,  CERTIFICATED. 

of  in  general,  34. 

no  direct  recognition  of,  before  44  G.  3,  c  98,  s.  14,  ib. 

admitted  on  becoming  a  member  of  one  of  the  Inns  of  Court,  ib. 
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CONVEYANCER,  CERTIFICATED— (fon/miifrf.) 
without  regard  to  qualificatioo,  iB, 
stamp  duty  on  certificate,  iS, 
penalty  for  practising  without  certificate,  34,  35. 
provinons  of  55  G.  3,  c.  184,  respecting,  35. 
when  duly  licensed  may  sue  for  bis  fees,  36. 
without  delivery  of  biU  one  month  before  action,  ii, 
bill  cannot  in  general  be  taxed,  iB,  ^ 

unless  mixed  with  law  proceedings,  tf . 
no  regulation  prescribing  course  of  study  or  examination,  37. 
beyond  that  reposed  in  tihe  benchers  of  the  Inns  of  Court,  37. 

CONTRACTS. 

difficult  sometimes  to  determine  who  to  be  defemtant,  49. 
of  the  parties  in  cases  of,  51. 
of  nonjoinder  of  parties,  iB. 
defects  of  former  law  remedied,  iB, 

CONVICTION .     See  Juetices  of  the  Peace, 

general  form  of,  prescribed  by  3  G.  4,  c.  23 — 197,  8. 
defects  in,  when  aided,  209,  210. 
form  of,  under  9  G.  4,  c.  31,  s.  27,  134. 
shall  not  be  Toid  for  want  of  form,  iB. 
or  remoTed  by  certiorari,  iB, 
form  of,  under  7  &  8  G.  4,  c.  29, 138. 
when  before  on«  justice  party  may  appeal,  iB. 
proceedings  on  appeal,  138,  9. 
not  to  be  quashed  for  want  of  form,  139. 
or  removed  by  certiorari,  iB. 
to  be  returned  to  the  Quarter  Sessions,  iB. 
when  to  be  evidence  in  future  cases,  142. 
form  of  under  7  &  8  G.  4,  c.  30,  142. 
party  aggrieved  may  appeal,  iB. 
not  to  be  quashed  for  want  of  form,  tB. 
or  removed  by  certiorari,  iB. 
under  1  &  2  W.  4,  c.  32,  iB. 
proceedings  before  conviction  considered,  182. 
when  it  must  be  before  two  justices,  183. 

when  it  would  be  quashed,  on  account  of  justice   refii:>ing  to  hear  evi- 
dence, 189. 
what  evidence  should  be  stated  in,  190. 
what  it  should  contain,  196. 
should  be  deliberate,  iB. 
but  be  completed  with  due  expedition,  196. 
when  defendant  has  a  right  to  copy  of,  197. 
should  be  returned  to  Quarter  Sessions,  iB, 
when  justice  liable  for  neglect  in,  iB. 
formal  parts  and  requisites  of,  iB. 

in  what  respects  imperative,  consequences  of  deviation,  198. 
recital  of  information  in,  198. 
usually  in  the  past  tense,  iB. 
recital  of  appearance  and  defence,  199. 
should  be  stated  according  to  fact,  iB. 
recital  of  confession,  199. 
recital  of  evidence,  ^. 

mode  in  which  evidence  should  be  stated,  200. 
evidence  of  each  witness  should  be  stated  separately,  iB. 
and  in  precise  words  of  witness,  200. 
and  not  merely  the  result,  iB, 

justice  refusing,  may  be  compelled  to  do  so  by  mandamus,  201. 
hovr  defence  should  be  stated,  201. 
what  evidence  on  face  of  conviction  will  suffice,  202. 
statement  of  adjudication,  203. 
form  prescribed  in  3  G.  4,  c.  23,  203. 
must  appear  that  a  judgment  was  pronounced,  203. 
must  be  precise  and  certain,  iB. 
when  it  should  negative  exceptions,  ib. 
what  statement  of  offence  necessary,  204. 
or  of  defendants  waiving  objections,  iB. 
must  obserre  certainty  in  stating  offence,  204,  5. 
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when  uncertainty  in  information  aided  by  conviction,  205. 

statement  of  Aeveral  offences,  205. 

adjudication  as  to  forfeitures,  &c.,  206. 

as  to  costs,  207. 

conclosion  of  conviction,  208. 

the  date,  ib, 

signing  and  sealing,  i6. 

when  under  particular  statutes,  209. 

when  must  be  in  words  prescribcid  by  statute,  ib. 

when  may  vary,  iB. 

defects  in,  when  aided,  209,  210. 

of  enforcing  payment  under,  212. 

commitments  under,  213.    See  CmnmUments, 

appeal  against,  214.    See  Appeal. 

recognisance  to  prosecute  appeal,  215.    See  Recogniztmce. 

notice  of  appeal,  216.    See  Notice  0/ Appeal. 

mandamus,  217*     See  Mandamus. 

certiorari,  219.    See  Certiorari. 

copy  OF  CONVICTION.    See  JtuHcet  of  Peace. 

conviction  should  be  returned  to  Quarter  Sessions,  197. 
when  defendant  has  a  right  to  copy,  197. 

COPY  OF  WARRANT. 

when  demand  of,  should  be  made,  61,  2. 
form  of  demand,  62. 
when  unnecessary,  iB, 

COSTS.    See  Attorney  and  Solicitor. 

when  attorney  &c.  should  have  to  pay,  in  case  of  neglect,  23. 

or  for  concealment  of  facts  pending  a  negociation,  24. 

or  in  annuity  transaction,  32. 

when  acquitted,  defendant  entitled  to,  51. 

when  allowed  on  bills  of  discovery, '54. 

win  be  given  where  demand  excessive,  57. 

of  retaining  counsel,  when  allowed,  71,  72. 

on  convictions,  207. 

of  appeal,  217. 

recognizance  to  pay,  on  motion  for  certiorari,  225. 

defendant  not  entitled  to,  on  motion  for  certiorari,  iB, 

but  is  if  appeal  decided  in  his  favor,  226. 

reason  for  this  distinction,  iB. 

in  cases  of  forcible  entry  and  detainer,  241 . 

between  landlord  and  tenant,  when  no  sufficient  distress,  and  premises  deserted, 

242,  245. 
in  cases  of  fraudulent  removal  to  avoid  distress,  246. 
in  cases  of  excessive  charges  under  distress  warrant,  250. 

COUNSEL.    See  Barrister. 

duty  of  attorney  to  consult  with  client  as  to  retaining  of,  71. 

should  retain  without  delay,  ib. 

should  retain  such  ss  would  be  certain  to  attend  place  of  trial,  ib. 

and  as  are  most  experienced,  ib. 

of  the  number  to  retain,  ib. 

of  the  allowance  for,  in  taxing  costs,  ib. 

general  retainer,  when  should  be  given,  72. 

not  allowed  in  taxing,  ib. 

his  right  to  appear  in  summary  proceedings  before  justices,  186,  7. 

COUNSEL'S  OPINION. 

expediency  of  obtaining,  21,  32. 

when  protects  attorney  from  liability,  21,  32. 

not  so  if  case  improperly  stated,  22,  32. 

or  too  generally,  22,  32,  3. 

requisites  of  counsel's  (5|)inion,  43,  4. 

COURTESY. 

should  not  be  shewn  to  opponent,  at  expense  of  client,  25. 


273  INORX. 

COURT  OP  EQUITY. 

will  restrain  attorney  from  comnmnicatiBg  confidential  oommonicationa,  18. 
but  will  not  restnun  clerk  who  has  commenced  practice  from  acting  aa  attorney 

against  parties  for  whom  his  master  waa  employed,  18. 
will  in  general  set  aaide  improper  stipulations  as  to  costs,  &c.,  28. 

COVENANT.    See  Attorney  and  SoUcUor, 

on  part  of  master  for  return  of  premium  to  articled  clerk  in  event  of  death,  9,11. 

or  other  determination  of  service  before  end  of  term,  9,  11. 

or  to  pay  a  salary  to  clerk,  10. 

or  that  at  end  of  term  he  shall  be  taken  into  partnership,  10. 

to  pay  widow  of  deceased  attorney  an  annuity,  10.  Ctmdkr  v.  Qmdler,  I  Jacob 

R.231. 
that  derk  shall  not  practise  within  reasonable  distance,  10. 
or  accept  business  from  his  master's  clients,  ib. 
or  do  any  thing  to  prejudice  his  master,  t6« 

CRIMINAL  PROCEEDINGS. 

improper  to  refer,  in  cases  of,  76. 
unless  by  consent  of  Court,  76. 
compromise  of,  193,  4. 

CRIMINAL  CONVERSATION. 

action  for,  improper  to  refer,  75,  6. 

except  husband  has  no  intention  to  seek  a  divorce,  76. 

CUSTOMS  AND  EXCISE. 

provisions  of  acts  witii  respect  to  notices,  68. 

DEAD  LANGUAGES. 

a  knowledge  of,  essential  before  derk  artided,  14. 

DEATH. 

bill  of  discovery  lies  to  discover  death  of  a  party  doubted,  53. 
provisions  of  6  Anne,  c.  18,  to  discover,  53. 

DEEDS,  &c. 

danger  of  leaving  them  accessible  to  clerks,  18. 

DEFECTS. 

in  information,  when  aided,  158, 170. 
in  conviction,  when  aided,  210. 

DEFENCE. 

on  summary  proceedings  before  justices,  191 .    See  JutUcet  t^  the  Peace, 
redtal  of,  in  conviction,  199. 

DEFENDANT. 

who  to  be  made  so,  and  how  to  ascertain,  46  to  52. 
sometimes  difficidt  to  determine  who  is  to  be,  47,  48. 
who  to  be,  in  action  of  <jectment,  47. 
in  case  of  malidous  injuries,  48. 

of  torts  or  contracts,  48,  9. 

of  libds,  48. 

against  stage  coach  proprietor,  i5. 
when  neopssarylto  file  bill  for  discovery  of,  49. 
when  parties  would  be  bound  to  answer,  ib, 
when  acquitted,  when  entitled  to  costs,  51. 
duty  of  attorney  to  ascertain  precise  party,  ib, 
joinder  and  non-joinder,  alterations  in  law,  ib, 

DELICACY. 

investigation  of  subject  of,  reference  proper,  75. 
unless  injury  to  character  has  been  sustained,  ib, 

DELIYERV. 

of  bill  of  costs,  when  necessary,  29,  30. 
when  not,  31,  32. 

DEMAND. 

propriety  of  making,  before  litigation,  56. 

should  be  made,  unless  party  likely  to  abscond,  ib, 

of  interest,  when  should  be  made,  57. 

form  of  such  demand,  ib, 

of  precise  sum,  not  material  at  law^  ib, 

otherwise  in  equity,  •&. 
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DEMAND— (con/tiWA/.) 

when  excessive  y  costs  will  sometimes  be  giveD,  57. 

of  apology,  when  should  be  made,  ib. 

of  perusal  and  copy  of  warrant,  61. 

when  should  be  made,  •&. 

form  of  demand,  62. 

not  necessary  where  party  has  not  acted  strictly  iu  obedience  to  the  warrant,  ib. 

of  return  of  goods,  when  adTisable,  60. 

when  to  be  repeated,  ib. 

DEPOSITIONS.    See  Oath. 

DETAINER,  236.    See  FbrdBle  Bmiry  ocnA  Detainer, 

DISCOVERY,  BILL  OF.    See  BiU  of  nitcovery. 

DISTRESS.    See  Jutticei  of  the  Peace,  Landlord  and  Tenant. 

unreasonable  costs  of  distress,  where  sum  distruned  for  not  more  than  SO/L, 

recoverable  back  before  one  justice,  250. 
summary  proceedings  when  rent  in  arrear,  241. 
enactments  in  this  respect,  242. 
jurisdiction  given  to  justices,  ib. 
in  cases  of  fraudulent  removal  to  avoid,  245. 
provisions  of  11  Geo.  2.  c.  19.  s.  4,  ib. 
for  unlawful  charges  under  distress  warrant,  250« 

DISTRESS  WARRANT.    See  CommiimenU,  Jtuticet  of  the  Peace. 
mode  of  enforcing  penalties  by,  212. 
can  only  be  made  under  express  enactment,  212, 13. 
no  replevin  lies,  213. 
goods  distrained  under,  may  be  sold,  ib. 

DOCUMENTS. 

production  of,  before  arbitrator,  may  be  enforced,  98. 

DOG. 

penalty  for  stealing  of,  135. 

EDUCATION  OF  ARTICLED  CLERKS.    See  Attorney  and  SoUcitar.     Stadenit 
for  the  Bar. 

should  be  attended  to  previous  to  binding,  10. 

should  receive  instruction  in  sciences,  12. 

their  preparatory  education  oonsidenxl,  13. 

should  have  had  a  good  classical  education,  ib. 

advantages  of  studying  the  useful  sciences,  14. 

the  dead  languages,  ib. 

and  other  branches  of  knowledge  and  literature,  ih. 

especially  physics  or  natural  philosophy,  ih. 

knowledge  of  drawing  useful,  tb. 

study  of  biographical  works  recommended,  15. 

EJECTMENT. 

on  whose  demise  the  action  should  be  brought,  47. 
should  not  be  on  demise  of  ceetui  que  trutt,  ib. 
but  on  demise  in  name  of  trustee,  ib. 
when  unnecessary,  231,  2. 

ENLARGEMENT.    See  Arbitration. 
of  time  for  making  award,  96. 
power  of,  generally  given  to  arbitrator,  ib, 
should  be  made  according  to  terms  of  reference,  ib. 
or  award  would  be  void,  ib. 
in  genera],  discretionary  in  arbitrator,  ib. 
when  Court  will  order  it,  97. 
for  what  it  should  be  nuule,  ib. 
form  of,  ib. 

ENROLMENT.    See  Attorney  and  Solicitor. 

of  articles  of  clerkship,  with  affidavit  of  execution,  must  be  within  six  months, 

4,10. 
of  name  on  rolls  of  Court,  5. 

ENTRY.    Set  Attorney  and  Solicitor. 

of  affidavit  of  execution  of  articles  of  clerkship,  5. 
of  notice  of  intention  to  apply  for  admission,  ib. 
of  name  and  place  of  abode  on  obtaining  admission,  ib. 
of  certificate  with  proper  officer,  ib, 

VOL.  II.  U 
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ENTRY  OF  NAME.    See  Attorney  and  SoUcitor, 

necessary  od  obtaining  admission  and  taking  oat  certificate,  5. 

EQUITY  DRAFTSMAN.    See  StudaOs  for  the  Bar, 
his  functions  considered,  42. 

EVIDENCE,    See  JutHca  of  the  Peace. 

duty  of  attorney  to  ascertain,  before  commencing  proceedings,  21,  46,  53. 

his  liability  in  case  of  negligence,  53. 

who  to  ascertain  eFidence,  53,  4.  * 

when  bill  for  a  discovery  of,  may  be  filed,  54.  < 

or  to  perpetuate  testimony,  ib, 

evidence  before  arbitrator,  how  to  be  taken  and  stated,  101,  2. 

before  justices  on  summary  proceedings,  bow  to  be  taken,  188. 

oath  to  be  administered,  i^. 

mode  of  examination,  189. 

of  taking  evidence,  ih, 

should  be  taken  verbatim,  ib* 

at  least  all  the  words  material,  190. 

should  not  be  taken  in  the  words  of  statute,  ih, 

should  be  read  over  to  witness,  t6. 

how  should  be  stated  in  conviction,  190,  200. 

omission  of  justice  to  do  so,  observance  may  be  compelledby  mandamus,  1 90, 200.  * 

must  state  the  facts,  and  not  merely  the  result,  190,  200. 

what  evidence  on  face  of  conviction  will  suffice,  201. 

on  appeal,  fresh  evidence  admissible,  218. 

EXAMINATION.    See  Attorney  and  SoUcitor. 

of  articled  clerk  previous  to  admission,  5,  12,  13. 
by  2  Geo.  2.  c.  23.  s.  2,  judges  empowered  to  examine  as  to  fitness,  12. 
suggested  propriety  of  clerks  being  examined  by  other  officers,  13. 
with  power  of  appeal  to  judges,  ib. 

EXCEPTIONS.    See  Juttices  of  the  Peace, 

when  to  be  stated  in  information,  166,  7,  8. 
to  be  proved  by  defendant,  167,  191. 
when  to  be  stated  in  conviction,  203,  4. 

EXECUTORS.    SeeA^tration, 

when  they  may  consent  to  arbitration,  77. 
should  guard  against  personal  liability,  ib 

EXEMPTIONS,  166  to  168.    See  Exception*, 

EXPEDITION. 

attorney's  duty  to  expedite,  25. 
importance  of^  ih, 

EXPENCES. 

impropriety  of  increasing,  by  any  means,  25. 

FEES.    See  Attorney  and  SoUcUor, 

stipulations  relating  to,  considered,  26  to  32. 

FISH.    See  Justices  of  Peace, 

penalty  for  destroying  of,  135. 

FORCE.     See  Forcible  Entry  and  Detainer. 

what  sufficient  to  justify  justice's  proceedings  in  cases  of  forcible  entry  and 
detainer,  234,  5. 

FORCIBLE  DETAINER,  236.    See  Forcibk  Entry  and  Detabier,  JneUces  of  the 
Peace. 

FORCIBLE  ENTRY  AND  DETAINER.   See  Justices  of  the  Peace.  Fbrcihie  Entry, 
Vol.  1. 

right  of  justices  to  interfere,  231. 

what  a  forcible  entry,  232,  3,  4. 

even  by  party  having  a  right  to  possession,  232. 

how  he  should  act,  ib. 

cannot  take  possession  by  force,  ib, 

when  party  may  safely  act  without  assisUnce  of  a  justice,  233. 

court  of  equity,  in  cases  of  wrongful  popsession,  will  grant  injunction  to 

prevent  waste  pending  legal  proceedings,  ib. 
jurisdiction  of  justice,  ib. 
founded  on  statute  law,  ib. 
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FORCIBLE  ENTRY  AND  DETAINER— (co«/tiw«/.) 
tm>  deacriptiona  of  forcible  ousters,  233. 

1.  forcible  entry  and  expulsion,  i6, 

2.  forcible  detainer  where  entry  not  forcible  but  illegal,  iA. 
who  may  be  guilty  of  a  forcible  entry  or  detainer^  ih, 

what  constitutes  a  forcible  entry,  234. 

1.  Forcible  entry  and  forcible  detainer  after  such  entry,  234. 

defined  and  prohibited  by  statute,  ifi. 
when  justices  may  proceed  to  give  possession,  iS. 
when  not,  iB,  ^ 

must  have  view  of  continuing  force,  234,  5. 
when  jury  must  be  eoipanneUed  to  try  forcible  entry,  234. 
upon  finding  of  force,  justice  may  then  proceed,  iB. 
when  he  may  break  open  doors,  235. 
and  cause  offenders  to  be  arrested,  iB, 
justices'  duty  on  finding  force,  iB. 

proceedings  m  case  there  is  no  continuance  of  tlie  force  in  view  of  jus- 
tice, ib. 

2.  Forcible  detainer,  236. 

proceedings  under,  IB. 

enactments  respecting,  236,  7. 

justice  cannot  act  when  wrong-doer  has  been  continually  in  possession  for 

three  years,  237. 
what  a  forcible  detainer,  238. 
may  be  whether  entry  forcible  or  not,  ib. 
instances  of  forcible  detainer,  ib, 
between  landlord  and  tenant,  ib. 
when  conviction  by  justices  insufficient  for  not  stating  that  the  entry  was 

iOegal,  238,  240. 
decisions  of  the  judges  as  to  what  an  illegal  entry  under  8  Hen.  6.  c.  9, 

238,9. 
when  tenant  holding  over  guilty  of  illegal  entry,  239. 
in  these  cases  prudent  to  tiy  right  in  a  civil  action,  ib, 
practical  proceedings  in  cases  of  forcible  entry  and  detainer,  240. 
statutes  give  jurisdiction  to  oite  justice,  ib, 
most  prudent  for  two  to  act,  ib, 
complainant  should  be  sworn  as  to  his  right  to  estate,  and  of  the  forcible 

or  illegal  entry,  ib,  . 

or  conviction  not  shewing  that  entry  illegal,  would  be  bad,  ib. 
when  case  doubtful,  justice  should  not  act,  ib. 
but  leave  party  to  try  right,  ib. 

or  should  issue  warrant  to  sheriff  to  impannel  a  jury,  ib. 
when  offenders  may  traverse  finding  of  justices,  ib. 
restitution  should  not  be  awarded  before  the  jury  have  found  force,  241. 
or  defendant  decline  traversing,  t^. 

FORCIBLE  OUSTERS.    See  Forcible  Entry  and  Detainer,  Justices  of  the  Peace. 
are  of  two  descriptions,  233. 

1.  forcible  entry  and  expulsion  with  continuance  of  force,  ib, 

2.  forcible  detainer  where  entry  only  illegal,  ib. 

FORM,  WANT  OF. 

not  to  vitiate  information  after  appearance  and  plea,  170. 
conviction  not  to  be  quashed  for  want  of,  139,  142. 

FORMS  OF. 

articles  of  clerkship  for  more  than  five  years  recommended,  6. 

new  articles  to  make  up  for  lost  time,  6. 

written  retuner  of  attorney  for  plaintiff,  20. 

the  like  for  a  defendant,  20. 

terms  of  letter  from  plaintiff's  attorney  to  defendant  before  action,  56. 

written  demand  of  interest  under  3  &  4  W.  4,  c.  42,  s.  28,  57. 

terms  of  an  apology,  37. 

demand  on  a  constable  of  perusal  and  copy  of  warrant,  62. 

notice  of  action  to  a  justice /or  false  imprisonment,  ^6, 

•   Stiatimg  to  Arbitrations, 

agreement  of  reference  not  under  seal,  88. 

the  like  by  cross  bonds,  ib. 

indenture  of  reference,  ib, 

recital  of  general  or  particular  grievances  referred,  i^. 

u2 
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FORMS  OF— (omiintiA/.) 

stipnlation  to  abide  by  awards  ib, 

power  to  enlarge,  iB. 

agreement  that  snbmiasbn  shall  be  made  a  rule  of  Court,  89* 

that  parties  and  witnesses  to  be  examined  on  oath,  iB. 

costs  of  the  action  to  abide  event,  iB, 

all  other  costs  in  discretion  of  arbitrator,  fS. 

proviso  that  an  award  signed  by  two  or  three  arbitrators  shall  suffice,  iB. 

power  to  appoint  fresh  arbitrators  or  umpire,  and  for  the  latter  to  award 

without  a  further  meeting,  ib, 
extensive  power  to  cDlaiige,  ib, 

power  to  regulate  or  fix  terms  on  which  a  nuisance  may  be  continued,  89. 
order  of  reference  of  an  indictment  for  nuisance,  90. 
stipulation  against  revocation  by  death,  marriage,  bankruptcy,  &c.,  90. 
stipulation  that  death  of  arbitrator  shall  not  revoke,  &c.,  ib. 
power  to  examine  parties  and  witnesses  on  oath,  ib, 
stipulation  to  state  a  candid  and  explicit  account  of  claims  and  produce 

documents,  90. 
stipulation  that  arbitrator  shall  expressly,  upon  face  of  award,  adjudicate 

separately  upon  each  claim,  ib. 
stipulation  that  arbitrator  shall,  if  required,  state  evidence  and  points  of  law 

on  face  of  sward,  ib, 
power  to  award  costs  of  deUy,  91. 
power  to  proceed  ex  parte  in  case  of  absence  or  not  bringing  forward 

evidence,  91. 
power  to  proceed  ex  parte  in  a  fuller  form,  ib, 
agreement  to  prevent  an  executor  from  being  liable  without  assets,  ib, 
power  to  awaii  the  entry  of  a  judgment  to  secure  payment,  ib. 
stipulated  damages  to  be  paid  in  case  of  unreasonable  delay  by  either 

party,  93. 
affidavit  of  signature  to  the  agreement  of  refSerence  by  attesting  witness,  ib, 
form  of  arbitrator's  appointment  of  an  umpire,  93. 
arbitrator's  appointment  of  the  first  or  other  meeting,  94. 
appointment  of  peremptory  and  final  meeting,  and  intention  to  proceed  ex 

parte,  t6. 
arbitrator's  enlargement  of  time  for  making  his  award,  97. 
Affidavit  to  obtain  a  judge's  order  or  rule  for  a  witness  to  attend  before  an 

tfrbitrator  and  produce  certain  documents  pursuant  to  3  &  4  W.  4,  c.  42, 

s.  40,  99. 
judge's  order  thereupon  for  the  attendance  of  the  witness  with  a  named 

document,  ib, 
oath  or  affirmation  to  be  administered  by  an  arbitrator  to  a  witness,  pur- 
suant to  3  &  4  W.  4,  c.  42,  s.  41,  101. 
award  in  favour  of  a  plaintiff  upon  a  reference  of  a  cause  and  all  matters  in 

difference,  111. 
recital  of  order  of  iVZit  Prhts,  ib, 
time  enlarged,  ib, 

hearing  of  parties  and  evidence,  ib. 
award,  ib. 
award  under  an  order  of  Nisi  Prhu  for  plslntiff,  but  subject  to  fiicts  for 

opinion  of  the  Court  with  a  report  of  decision  of  the  Court  thereon,  1121 
award  finding  facts  and  adjudging  in  form  of  special  verdict,  113. 
award  of  release,  114. 
certificate  instead  of  an  award,  ib, 

fbmu  of  Proceedings  before  Justices  of  the  Peace, 
form  of  conviction  prescribed  in  9  Geo.  4,  c.  91,  134. 
form  in  7  &  8  Geo.  4,  c.  29  and  c.  30, 13b. 
form  of  information  on  recent  acts  or  on  any  penal  statute,  1S6. 
complaint  or  information  for  a  common  assault  and  battery  on  9  Geo.  4^  c.  31, 

s.  27,  171. 
information  on  7  &  8  Geo.  4,  c.  29,  s.  40,  for  breidung  a  dead  fence  with  intent 

to  steal  same,  ib. 
information  on  7  &  8  Geo.  4,  c.  30,  s.  24,  for  a  wilfol  or  malicious  injury,  ib, 
information  on  Game  Act,  1  &  2  W.  4,  c.  32,  s.30,  for  a  trespass  in  pursuit 

of  game,  172. 
oath  to  obtain  a  summons,  173. 

summons  to  the  defendant  on  a  complaint  or  information  and  after  oath,  177. 
warrant  to  apprehend  to  answer  a  summary  complaint  or  iaformation,  179. 
summons  to  a  witness,  182. 
acquittal  by  justices,  194,  n. 
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FORMS  0¥—(c<mtnmed.) 

certificate  of  disminal  of  compkdnt  under  9  Geo.  4,  c.  31,  a.  27>  195. 

coDTiction  prescribed  by  3  Geo.  4,  c.  23,  b«  1,  197. 

recognizanoe  of  appeal  agalnit  a  oonWctioii  under  the  Game  Act^  1  &  51 W.  4, 

c32,  215. 
jndffment  of  affirmance  of  the  wssions  on  an  appeal  against  a  oonvlction  on 

the  Game  Act,  1  &  2  W.  4,  c.  32,  216. 
notice,  ponuant  to  13  Geo.  2,  c.  18,  of  an  intended  motion  for  a  certiorari  to 

remove  a  conriction,  223. 
affidavit  in  support  of  application  for  a  certiorari,  stating  facts  and  objections, 

and  also  swearing  to  service  of  notice  of  motion,  224. 

FOUND  COMMITTiNG.    See  Justicet  of  the  Peace. 

offender  nnder  7  &  8  Geo.  4,  c.  29,  may  be  apprehended  without  warrant,  136, 

140. 
meaning  of  that  term  in  diffierent  acts,  ai/tf,  1  vol.  617  to  631. 

FRAUDULENT  REMOVAL.      See  Jutticet  of  the  Peace,  Idmdlord  md  Teiumt, 
IHtirets, 
summary  proceedings  in  eaaea  of,  245. 
proviaions  of  11  Geo.  2,  c.  19,  8. 4»  ib, 
CMuplaint  must  be  in  writing  before  two  juatioea,  ib. 
jnaticea  to  aummona  partiea  concerned,  246,  7. 
examination  to  be  on  oath,  ib. 
mUue  of  gooda  removed  to  be  aacertained,  246. 
and  partiea  offending  to  pay  double  the  value,  t&. 
refnaal  to  do  ao,  a  diatreaa  warrant  to  iasue,  ib, 
default  of  diatreaa,  party  to  be  committed  for  six  months,  ib. 
party  appealing  must  enter  into  recognizance,  &c.,  ib. 
order  to  be  atayed  pending  appeal,  S. 
what  a  fraudulent  removd,  246,  7. 
juriadiction  of  juatioea,  247. 
requiaitea  of  the  order,  ib. 

advisable  to  be  drawn  up  with  same  precision  as  a  conviction,  248. 
oath  and  warrant  to  authorize  the  breaking  a  dwelling-house  to  seize  gooda 

fraudulently  removed,  ib. 
enactment  of  11  Geo.  2,  c.  19,  s.  7,  ib, 
caution  to  be  observed  before  granting,  248,  9. 

FRIENDLY  SOCIETY  ACT. 

arbitration  compulsory  under,  74, 125. 

partiea  precluded  from  mbag  in  caaea  within  ita  enactmenta,  135,  6. 

GAME  ACT.    See  Jmtieet  of  the  Peace, 

summary  proceedings  under  1  &  2  W,  4,  e.  32,  142. 

penalties  under,  142,  3. 

distribution  of  penalty,  143. 

form  of  information  stated,  172,  in  note. 

form  of  conviction  prescribed,  143. 

proceedings  for  penalties  under,  143,  147. 

conviction  and  conunitment  under,  when  valid,  146. 

HOUSE  DOVE. 

penalty  for  killing,  &c.  of,  135. 

INFANT. 

cannot  consent  to  a  reference,  77. 

is  aubject  to  summary  information  and  conriction,  152. 

INFORMATION.    See  JuUicee  of  the  Peace. 
within  what  time  it  muat  be  exhibited,  147. 
provisiona  of  different  atatutea,  ib, 
month,  how  to  be  conatrued,  i^. 
when  the  first  day  to  be  included,  147,  8. 
decisions  in  this  respect  contradictory,  148. 
who  to  prosecute  iniformation,  149. 
requisites  to  be  observed,  150,  1. 
agaioatwhom,  151. 
in  general  before  one  Juatice,  154. 
form  and  strictness  required  in  general,  155. 
form  of,  156,  171,  172. 

substance  of,  varies  according  to  nature  of  compUint,  157. 
defects  in,  when  aided,  158. 
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INFORMATION  -  {amiimud.) 

may  be  sustained  in  part,  though  bad  as  to  residue,  168. 

surplusage,  when  it  will  not  prejodice,  ib, 

when  It  must  be  in  wrilhiDy  ib. 

when  on  oath,  159. 

unnecessary,  if  statute  docs  not  require  it  to  be  so,  Ifr. 

though  addition  will  not  prejudice,  ib. 

most  be  in  name  of  proper  ccNnpiAimuit,  &c.,  160. 
Statement  therein  of  time  of  exhibiting  same,  161. 

otpktoe  oi  exhibiting  same,  ib. 

what  statements  necessaty,  162. 

must  be  made  accurately,  16. 

or  conviction  would  be  void,  ib, 

the  time  of  committing  offence,  i^. 

advisable  to  state  real  day,  ib. 

place  of  committing  offence,  163. 
•      when  local  description  essential,  16. 

when  not,  ib. 

descriptiom  of  offence  ^  164. 

the  requisite  particularity,  ih. 

when  not  merely  in  words  of  statute,  16.5. 

should  be  as  extensive  as  facts  will  admit,  iib. 

must  state  offence  substantially  against  statute,  168. 

must  be  positive,  166. 

when  particular  words,  as  wii/klfy,  &c.,  essential,  ib. 

and  not  argumentative,  ib, 

nor  in  the  alternative,  ib. 

when  must  negative  exceptions  or  exemptions,  166  to  168. 

how  should  conclude,  168,  9. 

may  contain  several  counts,  169. 

prayer,  that  offender  may  be  summoned,  170. 

defects  in,  how  aided,  ib. 
Several  forms  off  170,  1,  2.    See  Forms. 

duty  of  Justice  to  receive  information,  &c.,  173. 

he  must  correctly  produce,  and  return  the  original  information,  185. 
»         should  be  read  to  defendant  if  in  writing,  ib, 

or  substance  stated  to  him,  ib. 

right  of  third  persons  to  be  present  on  hearing  of,  187. 

mode  of  taking  the  evidence,  189. 

of  hearing  the  defence,  191. 

justices  may  postpone  the  decision,  192. 

cannot  enforce  attendance  of  witness,  181. 

prorisions  of  1  &  2  W.  4.  c.  32,  in  this  respect,  omitted  in  other  acts,  s^< 

recital  of,  in  conviction,  198. 

usually  in  the  past  tense,  ib, 

INFORMER.    See  Justices  of  the  Peace. 

in  general  not  liable  if  acting  bona  /tde^  227. 
otherwise  if  proceeding  from  malice,  ib. 
not  liable  for  errors  of  justice,  228. 

INSPECTION  OF  WARRANT. 

when  demand  of,  should  be  made,  61,  2. 
when  unnecessary,  62. 

INTEGRITY.  ..    .       .        o, 

when  attorney  guilty  of  want  of,  Court  wdl  summarily  mterfere,  33. 

although  no  suit,  &c.  pending,  ib, 

INTEREST. 

demand  of,  when  should  be  made  m  wnUng,  57. 
form  of  demand,  ib. 

INTRICATE  ACCOUNTS. 

in  actions  upon,  proper  to  refer,  75. 

JURISDICTION  of  Justices.    See  Justices  of  the  Peace. 
when  one  justice  may  adjudicate,  183. 
when  two  are  essential,  ib, 

enactments  of  different  statutes  must  be  considered,  ib, 
when  he  may  proceed  ex  parte,  184. 
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JUSTFCBS  OF  THE  PEACE.    See  Notice  of  Action,  Warrani 
proctor  whilst  pmctinng  as  such,  cannot  act  as  one,  3  4 

I.  Of  the  notice£a^i<m  to,  and  requisites,  63  to  69.     S;e  tit.  Notice  oj  Action. 

II.  Summartf  proceedmgs  before,  from  it^ormation  to  conviction,  127  to  251 

First,  obsenratioiis  as  to  summary  proceedings  in  general   127 
Secondly,  when  in  general  expedient,  127,  23 i.  '     ' 

The. law  and  practice  relating  to  same,  127  to  230 

'^7^(^128  ^"*'*"'  "^^  **'''  ^*^*  '*'''  ""^  the 'sessions  originally  Fcry 
formerly  their  jurisdiction  princip«|]y  ministerial,  ib. 
except  in  cases  of  forcible  entries  and  detainers,  ib. 
but  now  more  extended,  i^. 
extended  to  cases  of  contract,  129. 

««teaded  to  sman  private  injuries  to  persons  or  property,  I*, 
objects  of  recent  enactments,  i5,  r    r     / » 

construction  of  statutes  respecting  their  jurisdiction,  130,  131. 
general  precautions  to  be  observed  by  justices,  131. 

First,  for  a  common  assault  or  battery  on  9  S.  4.  c.  31.  s.  27. 132. 
proTisions  of  act,  132,  3. 

only  applies  to  common  assaults  and  batteries,  133. 
and  does  not  apply  if  accompanied  by  any  attempt  to  commit 
felony,  ib,  f       ^  r 

or  where  any  question  arises  as  to  title  to  land,  &c,  ib. 

or  under  any  process  of  any  court  of  justice,  134. 

on  oath  of  credible  witness  justice  may  issue  summons,  ib. 

in  default  of  appearance,  on  proof  of  due  service  of  summons. 

may  proceed  ex  parte,  134,  137. 
or  may  issue  warrant  in  first  instance,  134,  137. 
offences  under  act  must  be  commenced  within  three  months.  134. 
form  of  conviction,  16. 
shall  not  be  quashed  for  want  of  form,  ib. 
or  removed  by  certiorari  or  otherwise,  ib, 
commitBient  not  void,  when,  ib, 
proceedings  must  be  before  two  justices,  135. 
whose  decision  is  final,  ib, 
construction  of  act,  143. 
Secondfy,  for  petty  stealings  of  property,  under  7  &  8  6.  4.  c.  29.  135. 
provisions  of  act,  135,  6,  7. 

for  taking  or  killing  hare  or  coney  in  day  time,  135. 
stealing  any  dog  or  beast,  i*. 
killing,  &c.  any  house  dove  or  pigeon,  ib, 
taking  or  destroying  fish,  ib, 
angling  in  day  time,  136. 
stealing  trees,  &c.  ib. 

receivers  of  property  punishable  as  principals,  ib, 
and  subject  to  same  penalties,  ib, 
and  recoverable  before  one  justice,  ib. 

offenders  fowui  committing  may  be  apprehended  without  war- 
rant, ib, 

on  oath  of  credible  witoess  justice  may  issue  warrant  to  search 

for  property,  ib, 
limitation  of  proaeeutions  to  three  months,  •*. 
party  aggrieved  may  be  a  witness,  136,  137. 
when  so,  penalty  applied  to  county  rate,  136,  137, 
provisions  as  to  proceedings  for  penalty,  137. 
and  distribution  of  penalty,  ib. 
punishment  when  penalty  not  paid,  ib. 
scale  of  punishment,  138. 
when  justice  may  dischai^ge  offender  on  his  making  satisfaction 

to  the  party  grieved,  ib. 
the  King  may  pardon  offlender,  ib. 
on  payment  of  penalty  or  suffering  imprisonmeiit,  party  relieved 

from  all  further  proceedings,  ib, 
form  of  conviction,  ib, 

when  conviction  before  on«  justice  party  may  appeal,  ib, 
proceedings  on  appeal,  138,  9. 
conviction  not  to  be  quashed  for  want  of  form,  139. 
or  removed  by  certiorari,  ib. 
no  warrant  of  commitment  void,  when,  ib. 
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conviction  to  be  returned  to  the  quarter  sessions,  139. 
when  evidence  in  future  cases,  ib> 
protection  of  parties  acting  in  execution  of  act,  id. 
actions,  &c.  against,  must  be  laid  and  tried  in  county  where 

committed,  ib, 
must  be  commenced  within  six  calendar  months,  ib, 
one  calendar  month's  notice  requisite,  ib, 
defendant  may  plead  general  issue,  ib. 
may  tender  amends,  ih. 
or  pay  money  into  ooart>  Ift. 
costs,  ib. 

construction  of  act,  144. 
Thirdbft  for  amaU  wiyul  or  nutUdout  in^mies  to  property,  under  7  &  8 
G.  4.  c.  30,  139. 
provisions  of  act,  ib. 

proceedings  may  be  before  on«  justice,  139, 140. 
who  may  order  compensation  not  exceeding  5/.,  140. 
to  be  paid  to  party  aggrieved,  unless  a  witness,  140,  1. 
if  not  paid,  imprisonment,  with  or  without  haird  labor,  not  ex- 
ceeding two  months,  140. 
act  not  to  apply,  when,  ib. 
not  essential  to  prove  malice,  ib. 

persons  fmatd  commuting ,  may  be  apprehended  without  war- 
rant, ib, 
prosecutions  to  be  commenced  within  three  months,  141. 
party  aggrieved  may  be  a  witness,  ib. 
charge  must  be  upon  oath,  ib. 
abettors  liable  to  same  punishment  as  principal,  ib, 
dbtribution  of  penalty  when  party  aggrieved  a  witness,  ib, 
scale  of  punishment,  ib, 

discharge  of  offender  on  satisfying  party  aggrieved,  ib. 
King  may  pardon  offender,  t^. 
no  further  proceedings  for  same  cause,  ib. 
form  of  conviction,  142. 
party  aggrieved  may  appeal,  ib. 
proceedings  on  appeal,  ib. 
conviction  not  to  be  quashed  for  want  of  form,  ib. 
or  removal  by  certiorari,  ib. 
or  commitment  held  void,  when,  142. 
convictions  to  be  returned  to  quarter  sessions,  ib. 
when  evidence  in  future  cases,  ib, 
provisions  for  persons  acting  bomafide  under  act,  ib. 
construction  of  act,  144. 
Fourtkfyf  under  Game  Act,  1  &  2  W.  4,  c.  32,  142. 
penalties  under,  142,  3. 
distribution  of  penalty,  143. 
form  of  conviction,  ib, 
proosedings  for  penalties,  ib. 
construction  of  act,  146. 

similarity  of  the  several  statutes  of  this  nature,  ib. 
conviction  or  commitment  under,  when  valid,  146. 
Practical  proceedings  to  enforce  compenaation  or  penaltietf  147. 

First,  within  what  time  an  information  must  be  exhibited  or  com- 
menced, ib. 

provisions  of  different  statutes,  ib, 
month,  how  construed,  ib. 
when  the  first  day  to  be  included,  148. 
decisions  contradictory,  ib. 
'  Seaandbf,  who  to  jproaeaUe,  149.  ,«,,.-. 

enactments  of  the  different  sUtntes,  149, 150. 
requisites  to  be  observed  by  party  proceeding,  150, 1. 
summary  proceedings  on  justice's  own  view,  151. 
Thirdly  y  agedntt  whom,  151. 

enactmento  of  the  statutes  in  this  respect,  151,  2. 
Fourthly,  before  what  justice  or  justices,  162. 

should  be  before  justice  or  justices  of  county  where  offence  com- 
mitted, ib. 
when  ofi«  justice  may  adjudicate,  153. 
when  two  are  requisite,  ib. 
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proceedings  before  one  jbstice,  when  roid,  153. 
iaformation  in  general  by  one  justice,  154. 
though  final  judgment  by  two,  ib. 
justices  not  to  be  interested,  ib. 

Fifthly,  of  the  u^ormaiiM  or  campiami,  155. 

the  form  and  strictneNS  required  in  general,  i^. 

form  of  informatioo,  156. 

substance  of,  Taries  according  to  nature  of  complaint,  157. 

what  defects  in  aided,  158. 

information  may  be  sostained  in  part  though  bad  as  to  resi- 
due, 158.  . 

iurploBBge,  when  it  will  not  prejudice,  ib» 

substance  of  the  usual  form  of  information,  ib. 

when  must  be  in  writing,  ib. 

when  on  oath,  159. 

unnecessary  if  statute  does  not  require  it,  ib, 

though  addition  will  not  prejudice,  ib, 

when  required,  illegal  to  act  without  it,  ib, 

information  may  be  brought  to  the  justice  ready  prepared,  ib, 

name  and  description  of  the  complainant  or  informer,  160. 

must  be  in  the  name  of  the  proper  complainant,  &c.  ib, 

time  of  exhibiting  the  information  ,161. 

place  of  exhibiting  same,  ib, 

statement  of  magistrate's  name  and  jurisdiction,  ib. 

name  and  description  of  offender,  162. 

must  be  stated  accurately,  tft. 

or  conviction  would  be  void,  ib, 

time  of  committing  offence,  ib, 

advisable  to  state  real  day,  i^. 

proof  need  not  correspond  with  day  named,  ib. 

place  of  committing  of  offdhce,  163. 

when  local  description  essential,  i6. 

when  not,  ib, 

when  conviction  will  be  quashed  for  want  of,  163,  4. 

description  of  the  offence,  164. 

what  particularity  requisite,  164,  5. 

when  information  on  oath  merely  in  the  words  of  the  statute  will 
not  suffice,  165. 

should  be  as  extensive  as  the  facts  will  warrant,  ib, 

must  charge  an  offence  equal  to  that  prohibited  either  in  the  ex- 
press words  of  act  or  substantially  so,  166. 

must  be  poritive,  and  not  by  way  of  recital,  ib. 

most  not  be  argumentative,  ib, 

nor  in  the  alternative,  ib, 

when  particular  words  of  statute  essential,  ib. 

averments  negativing,  when  necessary,  166,  7. 

conclusion,  when  should  be  conirm/ormam  stahai,  168. 

when  eoiUra  pacem,  169* 

when  may  contain  several  counts  varying  descriptions,  Ac.  ib, 

prayer  that  the  offender  be  summoned,  170. 

defects  in  information  when  and  how  aided,  ib, 

forms  of  information,  170, 1,  2.    See  Forms, 

Sirthty,  oath  or  depotition  to  obtain  tummont,  171. 
form  of  oath  to  obtain  a  summons,  173. 

SeveHiMy,  duty  of  a  justice  to  receitfe  an  in/urmation  and  issue  process 
thereon,  173. 

when  charge  clear  ought  to  hear  information,  &c.  ib. 
or  Court  of  K.  B.  will  compel  him  by  mandamus,  ib. 
but  not  when  jurisdiction  doubtful,  174. 

Eighihkfy  the  nummnu,  174. 

When  it  should  issue  before  warrant,  ib. 

should  be  signed  by  justice  himself,  1 75. 

what  it  sho^  contain,  ib. 

how  directed,  ib. 

when  it  would  be  void,  IT 6. 

when  appearance  cores  dcfict  J^  if'- 

formofsommoiif,  177. 

VOL.  II.  V 


282  INDKX. 

JUSTICES  OF  THE  PEACE,  Summary  Proceedings  before— (con/i'mua/O 
Ninihly,  service  o/tamef  177 » 
what  necessary,  177,  8. 
Tenihiy,  of  the  warrant  to  tqtprdtend^  178. 
enactments  as  to  trantient  offenders,  iB, 
jastice  may  issue  in  first  instance,  when,  178,  179. 
must  be  on  oath  of  credible  witness,  178. 
advisable  to  issue  summons  in  fint  instance,  tft. 
unless  offender  likely  to  abscond,  ib* 

when  statute  implies  authority  to  use  compulsory  means,  179. 
form  of  warrant  to  apprehend,  to  answer  a  summary  complaint 
or  information,  i&. 

EievetuAlyf  of  the  eearck  warranty  179. 

formerly  could  only  be  issued  where  a  felony,  &c.  bad  been  com- 
mitted, 179,  180. 

and  if  obtained  maliciously,  parties  obtaining  and  acting  under 
it,  liable  to  action  on  the  case,  180. 

if  illegal  in  form,  justice  liable  to  action  of  tKspaM,  tf* 

modem  enactments  respecting,  ib* 

may  now  be  issued  on  oath  of  credible  witness  and  proof  of  rea- 
sonable cause  to  suspect,  <6. 

course  of  proceedings  under,  ih, 

should  in  general  oily  authorise  search  in  day-time,  I6» 

caution  to  be  observed  before  issuing  it,  180, 1. 
Tweljthly^  of  securing  evidence  and  attendance  €fvntnesses^  181. 

should  be  considered  before  hearing,  i6. 

doubtful  whether  justices  out  of  session  can  svminons  witnesses, 
unless  under  express  enactments,  ib, 

cannot  enforce  attendance,  ib. 

provisions  of  1  &  2  W.  4,  c.  32,  in  this  respect,  ib. 

omission  of  in  oUier  acts,  ib. 

jurisdiction  of  justices  imperfect  for  want  of  power,  ib, 

proper  course  for  justices  to  issue  summons  to  each  witness,  182. 

under  Game  Act  witness  refusing  to  attend^  or  refusing  to  an- 
swer, penalty  5/.,  ib, 

form  of  summons,  t6. 

Thirteenthfyf  hearing  and  jiroceeding  hrfare  one  or  twojmtices^  182. 
parties  should  be  ready  at  appointed  hour,  t5. 
justice  should  be  punctual,  ih, 
proceedings  before  conviction  considered^  ib* 

1.  Jurisdiction  and  number  of  justices,  182,  3. 

when  one  justice  may  adjudicate,  183. 

when  two  are  essential,  ib, 

in  general,  one  may  receive  information,  issue  summons 

or  warrant,  ib, 
though  hearing  and  conriction  must  be  before  ftcw,  ib, 
adviuble  to  be  before  two,  ib, 
enactments  of  different  statutes  must  be  considered,  ib, 

2.  Non-attendance  of  defendant  and  proof  of  due  serrice  of 

summons,  184. 
should  be  satisfied  of  due  service  of  summons  before  he 

proceeds  ex  parte,  ib, 
if  service  doubtful,  should  issue  finesh  summons,  ib, 
necessiw  for  regularity  when  proceeding  ex  parte,  ib, 
especially  as  regards  the  evidence,  ib, 

3.  Of  confessions,  184. 

when  sufficient,  ib, 

when  it  does  not  aid  defect  in  information,  185. 

4.  Of  adjournments,  185. 

when  justice  may  at^oum,  ib, 

care  to  be  observed  before  adjourning,  ib* 

5.  Reading  information  to  defendant,  and  his  objections  thereon, 

185. 
right  of  defendant   to  have   information   read  when  in 

writing,  185. 
or  substance  stated  to  him  when  not  in  writing,  ih, 
if  defective,  defendant  may  object  in  first  instance,  ib, 
and  if  justice  proceeds,  he  does  so  at  his  peril>  ib. 
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hearing  must  be  confiDed  to  the  terms  of  the  charge  in 

information,  185. 
when  defendant  should  disclose  his  objections,  185,  6. 

6.  Right  to  appear  by  counsel  or  attorney,  186. 

in  preliminary  examination  not  allowed  of  right,  ib, 

but  may  of  right  hare  the  private  assistance  and  attendance 

of  counsel  or  attorney,  186. 
but  not  to  interfere  as  an  advocate,  i6. 

7.  Right  of  third  persons  uninterested  to  be  present,  but  not  to 

take  notes,  187. 
when  justice  would  be  liable  for  expelling  person  from 

justice-room,  187. 
may  prohibit  the  taking  of  notes,  t6. 
except  on  behalf  of  informer  or  defendant,  ib. 
if  party  persist,  may  be  removed,  ib, 

8.  Hie  evidence  and  witnesses,  188. 

sometimes  express  directions  given  by  statutes,  ib, 
when  party  aggrieved  may  be  a  witness,  ib. 
when  informer  may,  ib, 
when  not,  ib, 

9.  Oath  of  witness,  188. 

to  be  administered  as  on  trial  of  an  action,  ib. 
on  summary  proceedings  evidence  must  be  on  oath,  ib, 
if  not  on  oath,  justice  liable  to  a  criminal  information,  ib, 
when  justice  may  commit  for  refusing  to  take  oath  and  give 

evidence,  188. 
when  not,  ib, 
when  he  would  be  liable  to  an  action  of  trespass  for  so 

doing,  189. 
conviction,  when  it  would  be  quashed  for  refusing  to  hear 

a  witness,  ib. 
10.  Mode  of  examination,  &c.  189. 

should  be  conducted  as  in  Courts  of  Law,  ib. 

leading  questions  should  not  be  put,  ib. 

but  full  investigation  of  truth  should  be  obtained,  ib, 

11.  Mode  of  taking  evidence,  189. 

in  summary  proceedings  should  be  taken  down  verbatim,  ib, 

at  least  all  the  words  material,  190. 

but  not  in  the  words  of  the  statute,  ib, 

should  be  read  over  to  witness,  ib, 

should  not  be  taken  before  witness  has  been  sworn,  ib, 

provisions  of  3  Geo.  4,  c.  23,  as  to  statement  of  evidence  in 
the  conviction,  ib. 

omission  to  do  so,  justice  may  be  compelled  by  manda- 
mus, ib. 

evidence  must  state  the  facts,  and  not  merely  the  result,  ib, 

when  must  show  particular  grounds  of  forfeiture,  190, 1. 

if  stated  in  terms  different  from  substance,  justice  liable  to 
criminal  information,  191. 

12.  The  defence,  191. 

when  on  a  criminal  charge,  what  course  the  justice  should 
pursue,  ib, 

13.  Evidence  in:  support  of  defence,  191. 
when  under  btmAjlde  claim  of  right,  ib. 

Fowteentkhf^  Postponing  the  decision  of  the  Justices,  and  presence  of, 

at  the  time  of  deciding,  192. 
may  take  time  to  consider,  ib, 
if  two  justices  must  convict,  decision  must  be  given  in  presence 

of  both,  i6. 
and  should  give  defendant  notice  when  they  will  decide,  ib, 
when  Court  of  King's  Bench  will  interfere,  ib, 
if  proof  doubtful,  defendant  should  have  the  benefit,  and  be 

acquitted,  193,  4. 

Itfteenikfy,  Amicable  a/^ustments  and  compromises  by  intervention  of 
justices,  193. 
when  they  may  interfere,  193,  4. 
or  allow  a  compromise,  t^. 

x2 
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enactments  in  this  respect,  193,  4. 
when  parties  liable  for  compromising,  193. 

Sixieenthfy,  Decision  of  tfte  Justica,  194. 

i.  Acquittal,  and  record  or  certificate  thereof,  t^. 
form  of  acquittal,  ib. 

2.  Certijicaie  of  dismissal,  195. 

form  of  certificate,  ib, 

3.  ConmctUm,  195,  6,  7. 

what  it  should  contain^  1 96. 

should  be  deliberate,  tfr. 
j  but  be  completed  with  due  expeditiaiiy  ib, 

j  when  defendant  has  a  right  to  copy  of,  197 . 

'/  should  be  returned  to  quarter  sessions,  ib. 

when  justice  liable  for  neglect,  ib, 

formal  parts  and  requisites  of,  ib, 

form  of,  i&. 

in  what  respects  imperative,  and  consequences  of  dcviatioD, 
198. 

recital  of  information,  ib, 

usually  in  tlte  past  tense,  ib, 

recital  of  appearance  and  defence,  199. 

should  be  stated  according  to  fact,  ib, 

recital  of  confession,  ib. 
of  evidence,  ib, 

enactments  in  this  respect,  tb. 

mode  in  which  evidence  should  be  stated,  200. 

evidence  of  each  witness  should  be  stated  separately,  ib, 

and  in  the  precise  words  of  witness,  ib, 

and  not  merely  the  result,  ib, 

may  be  compelled  to  do  so  by  mandamus,  201. 
Statement  of  the  dr/ence  and  evidence  for  drfendtmi,  201. 

how  to  be  stated,  ib, 

what  evidence  on  face  of  conviction  will  suffice,  202. 

the  form  of  a^ljudicatian  in  general,  ib, 

what  necessary,  203. 

form  prescribed  in  3  Geo.  4,  c.  23,  iib, 

should  appear  that  a  judgment  was  pronounced,  ib, 

must  be  precise  and  certain,  ib, 

when  it  should  negative  exceptions,  ib. 

what  statement  of  the  ofi^ncc  necessary,  204. 

or  of  defendant's  avoiding  objections,  ifr. 

must  observe  certainty  in  stating  offence,  205. 

when  uncertainty  in  information  aided  by  convictioii,  H, 

statement  of  conviction  of  several  offences,  ib, 

of  a<yndication  as  to  forfeitures,  penalties,  &c.,  206. 

as  to  costs,  207. 

conclusion  of  conviction,  208. 

the  date,  ib, 

signing  and  sealing,  ib. 
Convictions  upon  particular  statutes,  209. 
,  when  must  be  in  words  prescribed  by  statute,  ib, 

when  may  vary,  t&. 

defects  in,  when  aided,  210. 

delivery  of  copy  of  conviction,  and  returning  same  to  sea* 
sions,  211 

enforcing  payment  of  penalty  or  punishment,  212. 

when  Court  of  King^s  Bench  will  compel  Justice  to  do  so,  ib* 

when  not,  ib, 

mode  of  enforcing  same  by  distress  warrant,  &c.,  ib, 

can  only  be  done  by  express  enactment,  212,  3. 

and  no  replevin  lies,  213. 

may  sell  goods  distrained  under,  ib, 

Sepenteenihfy,  Commitments,  213. 

should  strictly  pursue   the  conviction  upon  which  they  are 

founded,  <fc. 
deviation  firom,  justice  liable  to  action  of  trespass,  214. 
must  be  in  writing,  t'fr. 
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and  DOt  verbal,  214. 
when  demand  of  penalty  ahoold  be  made  before  commitment,  ik, 

BighteeniAfy,  Of  j^ppeait  to  the  aettiont,  214. 

1.  When  may  be  made,  214,  5. 

cannot  unless  expressly  or  impliedly  given  by  statate,  215. 
justice's  duty  in  respect  of,  215. 

2.  ReeogiUxance,  215. 

to  prosecute  appeal,  s£. 

f6rm  of,  iB* 

form  of  judgment  of  affirmance  of  appeal,  216. 

3.  NoHee  of  appeal^  216. 

must  explicitly  state  all  the  objections,  216, 7. 

when  must  be  served,  217. 

when  sessions  quashing  conviction  not  conclusive,  H, 

Mutemthfy,  Jllmdamut  to  compel  juttice*  to  ttaie  emdentCy  &c.  in  con- 
viction, under  3  6.  4,  c.  23,  218. 
when  Court  of  K.  B.  will  grant,  ib. 
proceedings  to  obtain  same,  ih, 

TweniUthfy,  Certiorari,  219. 

1.  Lies  as  a  matter  of  right,  ik, 

unless  expressly  taken  away  by  statute,  219,  220. 
when  conviction  may  be  removed  by,  219,  220. 
course  to  pursue,  when  certiorari  taken  away,  220. 
within  what  time  it  must  be  moved  for,  221. 

2.  What  notice  thereof  required,  221,  222. 

what  it  must  contain,  222. 

who  must  sign  it,  ib. 

affidavit  of  service  of  notice  must  be  made,  ib, 

how  to  be  entitled,  ib» 

notice  should  specify  grounds  of  objection,  223. 

affidavit  of  service  of  notice  of  motion,  ib. 

3.  Affidavit  in  support  of  motion  for  certiorari,  22^. 

how  to  be  n*ade,  ib.  . 

objections  should  be  stated  in  affidavit,  ib. 

form  of  affidavit  in  support  of  motion,  224. 

grounds  on  which  Court  will  grant  or  refuse  application,  ib, 
JUcogMVtance  to  prosecute  certiorari  with  effect,  and  pay  penalty 
and  costs  in  case  of  affirmance,  225. 

must  be  entered  into  with  two  sureties,  ib. 

enactment  of  5  G.  2.  c.  19.  s.  2,  ib. 

in  what  sum  sureties  to  be  bound,  ib, 
Affirmance  of,  or  quashing  conviction  in  K.  B.,  226. 

if  affirmed,  defendant  to  pay  costs,  iA. 

unless  magistrate  has  refused  a  copy,  ift. 

if  quashed,  defendant  entitled  to  have  recognizance  dis- 
charged, ib. 

not  entitled  to  costs  on  certiorari,  if  decision  in  liis  favor,  ib, 

but  is  on  appeal  in  his  favor,  ib. 

reason  for  this  distinction,  ib. 
JSxecutiom  to  enforce  conviction  after  being  affirmed,  226. 
lAdbility  of  complainant  or  informer,  227. 
*     in  general  not  liable  if  acting  bona  fide^  ib, 

unless  acting  throngh  malice,  ib, 

liability  for  obtaining  search  warrant,  ift. 

in  cases  of  a  felonious  charge,  when,  ib, 

not  liable  for  error  of  justice,  228. 
LiabiHty  of  JusHces,  228. 

when  acting  without  jurisdiction,  228,  9. 

or  without  sufficient  oath  of  crime  committed,  228. 

or  keeping  party  too  long  in  custody,  ib, 

committing  party  under  Vagrant  Act  without  hearing  wit- 
nesses, ib- 

or  committing  for  different  offence  than  stated  in  convic- 
tion, ii, 

enactments  of  recent  acts,  228,  9. 

for  committing  party  when  facts  do  not  warrant  his  pro- 
ceeding, 229. 
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when  protected  by  conyiction  not  being  quashed,  229» 

when  may  be  proceeded  against  by  mandamus,  t6. 

when  by  criminal  information,  iB, 
Proiectitm  io  Justicea,  230. 

enactments  in  this  respect,  ift. 

notice  of  action  must  be  given,  ik, 

action,  when  to  be  commenced,  ib, 

may  tender  amends,  ib, 

or  pay  money  into  Comt  at  any  time  before  trial,  t^. 

enactments  as  to  form  of  action,  iB, 
Thirdfyt  in  cases  of  Forcible  Entry  and  Detmner,  231. 
right  of  justices  to  interfere,  ib. 
what  a  forcible  entry,  232,  3, 4. 
even  by  party  baring  a  right  to  possession,  232. 
how  he  snould  act,  iS. 
cannot  take  possession  by  force,  ib, 

when  party  may  safely  act  without  assistance  of  a  justice,  23.'{. 
court  of  equity,  in  cases  of  wrongful  possession,  will  grant  in- 
junction to  prevent  waste  pending  legal  proceedings,  0, 
jurisdiction  of  justice,  ib, 

founded  on  statute  law,  ib, 
two  descriptions  of  forcible  ousters,  ib, 

1.  forcible  entry  and  expulsion,  ib. 

2.  forcible  detainer,  where  entry  not  forcible^  but  illegal,  iB, 
who  may  be  guilty  of  a  forcible  entry  or  detainer,  ib. 

what  constitutes  a  forcible  entry,  234. 

1.  Forcible  entry  and  forcible  detainer  after  such  entry,  234  • 

defined  and  prohibited  by  statute,  ib, 
when  justices  may  proceed  to  gire  possession,  ib, 
when  not,  ib, 

must  have  view  of  continuing  force,  234,  5. 
when  jury  must  be  emjpannelled  to  try  forcible  entry,  234. 
*        upon  finding  of  force,  justice  may  then  proceed,  ib, 
when  he  may  break  open  doors,  235. 
and  came  offenders  to  be  arrested,  ib. 
justice's  duty  on  finding  force,  ib, 

proceedings  in  case  there  is  no  continuance  of  the  force  in  view 
of  justice,  ib, 

2.  forcible  Detmna-y  236. 

proceedings  under,  ib, 

'enactments  respecting,  236,  7. 

justice  cannot  act  where  wrong-doer  has  been  continually  in 

possession  for  three  years,  237. 
what  a  forcible  detainer,  238. 
may  be  whether  entry  forcible  or  not,  ib, 
instances  of  forcible  detainer,  ib, 
between  landlord  and  tenant,  ib, 
when  conviction  by  justices  insufficient,  for  not  stating  that  the 

entry  was  iUegal^  238,  240. 
decisions  of  the  judges  as  to  what  is  an  illegal  entry  under 

8  H.  6,  c.  9,  238,  9. 
when  tenant  holding  over  guilty  of  illegal  entry,  239. 
in  these  cases  prudent  to  try  right  in  a  civil  action,  ib. 
Practical  Proceedingt  in  cases  of  forcible  entry  and  deteiner,  240. 
statutes  give  jurisdiction  to  om  justice,  ii, 
most  prudent  for  tw9  to  act,  ih, 
complainant  should  be  sworn  as  to  his  right  to  estate,  and  of 

the  forcible  or  illegal  entry,  ih, 
or  conviction  not  shewing  that  entry  illegal,  would  be  bad,  ib. 
when  case  doubtful,  justice  should  not  act,  t6. 
but  leave  party  to  try  right,  ii. 

or  should  issue  warrant  to  idieriff  to  impannel  a  jury,  ib, 
when  offenders  may  traverse  finding  of  justices,  ib, 
restitution  should  not  be  awarded  before  the  jury  have  found 

force,  241. 
or  defendant  decline  traversing,  ii, 
complainant  not  to  be  a  witness,  ib, 
justices  to  give  restitution  on  finding  of  force,  H^ 
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•nd  draw  up  record  of  proceedings,  241. 
Ceitionri  to  remove  oonnctkm,  ib, 

six  days*  notice  of  motion  to  be  given,  t6. 
notice  must  state  olijections,  ik. 
proceedings  same  as  in  other  cases  of  certiorari,  ib, 
FimrtJkfy,  In  otlier  oases  between  landlords  and  tenants,  241. 

1 .  Premua  deserted,  and  rent  in  arretar,  aminonificiemt  distress,  ib, 
enactments  in  this  respect,  242. 
jurisdiction  giren  to  justices,  ib, 
power  of  appeal,  tb. 
costs  on  appealing,  ib. 
to  what  tenancies  the  statutes  apply,  ib, 
four  circumstances  must  concur,  242,  3. 

1.  a  tenancy  at  not  less  than  three  fourths  of  tlie  annual 
value,  243. 

2.  at  least  half  a  year's  rent  in  arrear,  ib, 

3.  a  desertion  by  the  tenant,  wb, 

4.  neither  tender  of  rent,  nor  a  sufficient  distressi  ib, 
practical  proceedings  in  these  cases,  ib, 

application  usually  in  writing  to  two  justices  of  the  county,  ib. 
«  complaint  need  not  be  on  oath,  ib, 

on  first  view,  justices  to  afiiz  notice,  244. 

requisites  of  notice,  ib, 

on  second  view  justices  to  give  possession  if  defendant  does  not 
appear,  &c.,  ib, 

what  desertion  essential,  ib, 

justices  should  enquire  fully  into  the  facts,  245. 

provisions  of  116.  2.  c.  19,  as  to  justices'  proceedings,  t6. 

justices  not  liable  for  proceedings,  ib. 

when  landlord  would  be  liable,  ib, 
2d]y,  Cases  of  F^audsdent  Removal  to  avoid  distress,  245, 

provisions  of  11  G.  2.  c  19.  s.  4,  ib. 

complaint  must  be  in  writing  before  two  justices,  tfr. 

justices  to  summon  parties  concerned,  246,  7, 

examination  to  be  on  oath,  246,  7. 

ralue  of  goods  removed  to  be  ascertained,  246. 

and  parties  offending  to  pay  double  the  value,  t(. 

refusal  to  do  so,  a  distress  warrant  to  issue,  ib. 

default  of  distress,  party  to  be  committed  for  six  months,  ib, 

party  appealing  must  enter  into  recognizance,  dec,  ib. 

order  to  be  stayed  pending  appeal,  t6. 

what  a  fraudulent  removal,  246,  7. 

jurisdiction  of  justices,  247. 

requisites  of  the  order,  t6. 

advisable  to  be  drawn  up  with  same  precision  as  a  conviction, 

248. 
oath  and  warrant  to  authorise  the  breaking  a  dwelling-house  to 
seize  goods  fraudulently  removed,  ib, 

enactment  of  11  6.  2,  c.  19,  s.  7.,  ib. 

caution  to  be  observed  before  granting,  248,  9. 
3dly,  Paupers  retaining  Parish  Property,  249. 

enactment  of  59  G.  3,  c.  112,  s.  24,  ib, 

proceedings  under,  ib. 
ithly.  Excessive  Costs  of  Distress,  250. 

enactment  of  57  G.  3,  c.  93.,  ib. 

when  charge  unlawful,  justice  to  summon  party,  ib, 

on  proof  of  chaige,  to  adjudge  treble  the  amount  of  money  un- 
lawfully taken,  ib. 

with  costs,  to  be  levied  by  distress,  i^. 

other  provisions  of  act,  250,  1. 
5thly,  Summary  Proceedings  before  Justices  under  the  Custom  and 
Excise  Laws,  251. 

KING. 

under  7  ft  8  G.  4,  c.  29  and  30,  may  remit  penalt}'  or  imprisonment  of  blTen- 
ders,  138, 141. 

LABOURERS  AND  SERVANTS, 

claims  for  and  against,  when  referred  to  arbitration,  74. 
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LANDLORD  AND  TENANT.    See  Jtuticet  of  the  Peace. 

Bummaiy  proceedings  by,  in  cases  of  forcible  entry  and  detainer,  238. 
proceedings  of  justices,  241  to  251. 

1.  Where  rent  in  arrear  and  premises  deserted,  241. 

2.  In  cases  of  fraudulent  removal  to  avoid  distress,  245  to  248. 

3.  Where  pauper  holds  over  after  permission  inthdrawn,  249. 

4.  Excessive  charges  upon  a  distress  for  less  than  20/.,  250. 

LEGAL  QUALIFICATION.    See  Attorney  andSoUcUor, 

how  the  want  of  in  an  attorney,  &c.  may  affect  client,  15, 16. 
penalty  of  50/»  for  acting  without  regular  admission,  15. 
presence  of  nncertificated  attorney,  when  insufficient,  16. 
prudence  of  ascertaining  that  party  ii  attorney  of  proper  court,  ihm 

LETTER. 

propriety  of  writing  before  litigation,  56. 
unless  party  likely  to  abscond,  ib. 
chaige  of,  formerly  not  allowed,  i^. 
but  now  otherwise,  id- 
terms  of  such  letter,  ih» 

LIABILITV  OF  ATTORNIES.    See  jittomey  and  Solicitor. 
in  general,  not  liable  where  point  of  law  doubtM,  31,  32. 
when  acting  under  counsel's  opinion,  21,  32. 
liable  for  practical  errors,  33. 
in  these  cases  remedy  by  action,  i&. 
court  will  not  summarily  interfere,  ib. 
unless  when  guilUr  of  want  of  integrity,  ib» 
and  then  although  no  suit,  &c.  pendiog,  ib, 

LIABILITY  OF  JUSTICES,  228.     See  Justices  of  the  Peace, 

LIBEL. 

in  actions  for  in  the  newspapers,  who  to  be  defendants,  48. 

names  of  proprietons  ascertained  at  stamp  office,  ib. 

certified  copy  of  affidavit  filed  at  stamp  office  evidenoe  of  liability,  ib. 

but  this  only  to  proprietor  or  publisher,  ib. 

printer,  on  giving  up  author,  ground  of  mitigation  of  damages,  ib. 

and  suit  against  him  should  be  abandoned,  on  payment  of  costa,  49* 

UEN. 

when  goods  deposited  by  way  of,  should  be  stipulation  for  power  of  sale,  59, 60. 
wh^n  attorney,  &c.  should  give  notice  to  secure  his  lien,  69. 

LIMITATION. 

of  prosecutions  under  7  &  8  0. 4,  c.  29.  to  three  months,  136. 

of  actions  against  parties  bonft  fide  acting  under  the  same,  six  months,  139. 

of  prosecutions  under  7  &  8  0. 4,  c.  30,  three  months,  141. 

commencement  of.    See  Proceedings  between  Retainer  andlAtigaikm. 

consideration  of  subject  in  general,  46  to  72. 
MAGISTRATES.    See  Justices  of  the  Peace. 

MALICIOUS  INJURIES  TO  PROPERTY. 

summary  proceedings  for,  139.    See  Justices  of  the  Peace, 

provisions  of  act,  7  &  8  O.  4,  c.  30,  139. 

proceedings  may  be  before  om  justice,  but  preferable  before  two,  139, 140. 

who  may  order  eoinpensation,  140. 

party  aggrieved  may  be  a  witness,  140, 141. 

act  not  to  apply,  when,  140. 

not  essential  to  prove  malice,  140. 

persons  found  committing  may  be  apprehended  without  warrant,  141. 

distribution  of  penalty,  &. 

scale  of  punishment,  141. 

form  of  conviction,  142. 

party  aggrieved  may  appeal,  ib, 

MANDAMUS. 

when  it  lies  against  justice,  190,  201,  229,  and  see  Justices  of  the  Peace. 
when  court  of  K.  B.,wi]l  grant,  190,  201,  218,  229. 
proceedings  to  obtain  same,  ib, 

MARRIED  WOMAN. 

cannot  consent  to  a  reference,  77. 

MARRIAGE. 

bill  to  discover  promise  of,  lies,  52. 
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MASTER  OF  ARTS. 

taking  degree  of,  entitles  clerk  to  admission  as  an  attorney,  &c.  after  serrice 

of  three  years,  8. 
same  exception  in  favour  of  students  for  the  bar,  38. 

MEMORANDUM. 

bill  of  discoverer  lies  to  compel  a  party  to  admit  having  signed  one  to  avoid  the 
statute  of  limitations,  53. 

MONTH. 

bow  calculated,  69, 147* 
when  exclusive  of  first  day,  t&. 

MORTGAGE. 

goods  deposited  by  way  of,  should  stipulate  for  power  of  sale,  59,  HO. 

NEGOCIATIONS. 

duty  of  attorney,  &c.  in  respect  of,  24. 

should  be  conducted  with  candour  and  liberality,  ift. 

when  communication  should  be  restricted,  ib. 

when  there  should  be  no  concealment,  ib, 

when  attorney,  &c  will  have  to  pay  costs  for  concealbg  facts,  ii, 

NEIGHBOURS. 

in  actions  between,  respecting  nuisances,  &c.  proper  to  refer,  75. 

NEWSPAPERS. 

for  libds  in,  who  to  be  defendants,  48. 

NON-ATTENDANCF- 

of  party,  when  arbitrator  may  proceed  ex  parte,  82. 
of  defendant,  when  justice  may  proceed  ex  parte,  184. 
recital  of,  in  conviction,  199. 

NON-JOINDER,  51,  52.  See  Abatement. 
of  parties  in  cases  of  contracts,  51. 
defects  of  former  law  remedied,  52. 

plea  of  non-joinder  ineffectual,  where  omitted  party  resides  out  of  the  king- 
dom, ib. 

NOTARIES. 

a  description  of  law  agent,  36, 

antiquity  of,  ib, 

exist  in  every  state  of  Europe,  ib, 

peculiar  weight  and  respect  attached  to  their  acts,  ib. 

must  serve  by  indentures  of  apprenticeship  for  seven  years,  ib, 

such  indenture  must  be  duly  stamped,  ib. 

such  service  must  be  bona^fide  during  whole  term,  ib. 

what  not  a  sufficient  service,  ib. 

may  stipulate  to  pay  part  of  profits  to  widow  or  family  of  deceased  partner, 

41  G.  3,  c.  76 ;  and  see  more  fully,  Candler  T.Ca^ter,  1  Jac.  Rep.  231, 2. 
to  practise,  must  obtain  a  faculty,  30. 

if  guilty  of  misconduct,  maybe  struck  of  the  Roll  of  Faculties,  ib, 
penalty  of  &0L  for  practising  without  being  admitted,  ib, 
provisions  of  the  statutes  respecting,  37. 
when  any  attorney  or  solicitor  may  practise  as  notary,  ib, 
by  44  G.  3,  c.  98,  may  draw  deed,  conveyance,  &c.  ib, 
but  not  be  concerned  in  any  suit,  ib, 

NOTICE. 

of  intention  to  apply  for  admission  to  practise  as  an  attorney,  &c.  5. 
must  be  affixed  outside  the  Court,  ib, 
and  entered  at  Judge's  chambers,  ib, 
of  lien,  when  necessary,  69,  70. 

NOTICE  OF  ACTION.    See  Jtuticet. 

precautions  to  be  observed  in  giving,  60. 
of  action,  and  requisites,  63. 
regulations  with  respect  to  notices  in  general,  ib. 
to  justices  in  particular,  ib, 
prorisions  of  24  G.  2,  c.  44,  with  respect  to,  ib. 
decisions  on  the  statutes,  64. 

the  intended  writ  must  be  stated,  65.  i 

what  it  must  state,  ib, 
precision  and  technicality  not  requisite,  66. 
recommended  form  of,  ib, 
VOL.  II.  V 
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NOTICE  OF  ACTION  {conimued). 

should  be  nearly  in  form  of  subsequent  declaration,  S7. 
legal  objections  need  not  be  stated,  ib, 
form  of  action  need  not  be  stated,  ib. 
to  wbom  to  be  addressed,  ib, 
on  whom  to  be  serred,  iB. 

indorsement  on  notice  of  attorney's  name  and  abode,  68. 
why  requisite,  t6. 
what  a  sufficient  description,  iS. 

under  7  &  8  6. 4,  c.  29  and  30,  one  calendar  month's  notice  of  must  be  giTtB^ 
139, 141. 

NOTICE  OF  APPEAL. 

when  appeal  may  be  made,  214. 

must  explicitly  state  all  the  objections,  216,  217. 

when  must  be  senred,  217. 

OATH. 

to  be  taken  by  clerk  on  admission  to  practise  as  attorney,  &c.  5. 
only  to  be  administered  when  Judge  satisfied  of  fitness,  5,  13. 
form  of,  to  obtain  a  summons,  173.    See  JuUicea  of  the  Peace, 
before  summons  requisite,  under  four  recent  acts,  173,  4. 
form  of,  173. 

warrant  to  apprehend  must  be  on  oath  of  credible  witness,  178. 
search  warrant  must  be  obtained  on  oath,  180. 

OFFENCE. 

how  to  be  stated  in  information,  164  to  168.    See  Justice*  of  the  Ptaee, 
how  to  be  stated  in  conviction,  205.    See  Justices  of  the  Peace, 

ORDER  OF  REFERENCE.    See  ^rbitraHon, 
when  may  be  amended,  89. 
when  may  be  revoked,  102. 

PARTNERS. 

one  of  several  may  consent  to  a  reference,  but  not  to  bind  his  partners,  77. 

PART  PAYMENT. 

when  proposal  of,  may  be  accepted,  59. 

PARTY  AGGRIEVED. 

when  he  may  be  a  witness,  136,  7. 

when  so,  penalty  applied  to  county  rate,  &c.  137,  141. 

PENALTY.     See  Justices  of  the  Peace. 

proceedings  for,  under  7  &  8  G.  4.  c.  29  &  30, 135, 139. 
party  aggrieved  may  be  a  witness,  136,  7. 
when  so,  penalty  applied  to  coun^  rate,  &c.  136,  7. 
provisions  as  to  proceeding  for,  137. 
distribution  of,  ib, 

punishment  when  penalty  not  paid,  138. 
form  of  conviction  for,  ib, 
when  the  King  may  remit,  ib* 
proceedings  for  under  1  &  2  W.  4.  c.  32,  142. 
practical  proceedings  to  enforce,  147. 

PERJURY. 

party  guilty  of  false  swearing  before  arbitrator,  guilty  of  perjury,  981 
formerly  otherwise,  98, 100. 

PERUSAL  OF  WARRANT. 

when  demand  of,  should  be  made,  62. 
when  unnecessary,  ib, 

PETITION. 

in  cases  of  difficulty  articled  clerk  may  petition  Court,  5^  13. 

whose  decision  will  be  final,  13. 

and  no  court  of  appeal  or  higher  tribunal,  ib. 

PHYSICS  AND  NATURAL  PHILOSOPHY, 
study  of,  particularly  recommended,  14. 

PIGEON. 

penalty  for  killing  or  wounding  of,  136. 

PLAINTIFF. 

considerations  who  to  be,  47,  48. 
how  to  diicover  proper  party,  47,  48.: 
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who  to  be,  in  action  of  ^ectment,  47. 

■asignee  of  bond  or  choae  in  action  must  sue  in  name  of  obligor,  ib, 

PLEADINGS. 

barrister's,  &c.  duty  with  respect  to,  44,  45. 

should  not  be  incumbered  with  annecessary  statements,  44. 

or  contain  complicated  counts  or  pleas,  ib, 

though  somdimes  unaFoidable,  ib. 

POSSESSION.    See  Forcible  Entry  attd  Detainer,    Justicet  of  the  Peace, 

summary  proceedings  before  justices,  when  withheld  by  forcible  entry  and 
detainer,  231  to  242. 

PRACTIC  E.    See  Attorney  and  Solicitor, 
attorney,  &c.  liable  for  errors  in,  33. 

PRECAUTIONARY  PROCEEDINGS. 

between  retainer  of  attorney  and  commencement  of  legal  proceedings,  46  to 
72.    See  tit.  Proceedingt  between  Retainer  and  Commencement  q^  lAHgation. 

PRECEDENTS.    See  fbrnw. 

PREMIUM. 

articles  of  clerkship  should  contain  covenants  for  return  of,  in  case  of  death 

of  master,  9. 
or  other  event,  ib, 

when  Court  of  K.  B.  will  compel  return  of,  10. 
without  resorting  to  a  court  of  equity,  t^. 

PRINTER. 

of  libel  giving  up  author,  ground  of  mitigation  of  damages,  49. 
suit  against  him  should  be  abandoned  on  payment  of  costs,  ib, 

PROCEEDINGS  BEFORE  JUSTICES.    See  JutHcee  of  tkt  Peace. 

PROCEEDINGS  BETWEEN   RETAINER  AND  COMMENCEMENT  OF  LI- 
TIGATION, 46  to  72. 
consideration  of  subject  in  general,  46. 
Fifteen  ttept  may  be  necessary,  as  follows,  46  to  72. 

Ffrttf  ascertain  the  party  injuredy  and  who  to  me,  47,  48. 

sometimes  difficult  to  determine,  47. 

in  actions  of  ejectment,  on  whose  demise,  ib, 

cannot  be  on  demise  of  cestui  que  trust,  ib. 

but  must  be  on  demise  in  name  of  trustee,  ib, 

assignee  of  bond  or  chote  in  action  must  sue  in  name  of  obligee,  ib, 

except  on  &  bill  or  note,  ib. 

who  to  sue  and  be  sued  requires  consideration,  ib, 

as  error  would  in  general  be  fatal  on  trial,  ib, 

attorney  should  secure  proper  authority  to  sue,  ib. 

duty  of  executors  and  administraton  where  claimant  unknown,  ib. 

and  expediency  of  public  advertisements,  ib. 

course  to  pursue  when  title  deeds,  &c.  in  possession  of  agent,  &c.,  48. 
SeeomUyt  who  to  be  nted^  48. 

sometimes  difficult  to  determine,  i^. 

as  in  the  case  of  malicious  injuries,  ib. 

necessity  of  sufficient  discovery  before  proceeding,  ib, 

in  cases  of  torts  or  contracts,  advisable  to  advertise,  ib, 

but  must  avoid  libellous  expreesions,  ib, 

for  a  libel  in  newspaper,  by  referring  to  affidavit  filed  at  Stamp 
Office,  ib. 

certified  copy  of  which,  evidence  of  liability,  ib, 

but  this  only  to  proprietor  or  publisher,  ib, 

when  against  stage  coach  proprietor,  ib. 

printer  of  libel  giving  up  author,  ground  of  mitigation,  ib, 

and  suit  against  him  should  be  abandoned  on  payment  of  costs,  49. 

of  bill  to  perpetuate  testimony  when  wrong  doer  unknown,  ib, 

difficulties  in  cases  of  contracts,  ib, 

of  writing  letter  to  party  supposed  to  be  Hable,  ib^ 
either  to  make  compensation,  ib, 
or  to  disclose  name  of  offender,  U>, 

when  necessary  to  file  biU  for  discovery,  ib, 

when  parties  would  be  bound  to  answer,  ib* 

when  landlord  may  file  a  Mil  for  discovery  against  tenant,  ib, 

when  not,  ib.  ■ 

t2 
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bill  lies  against  tesaee  and  mortgagee,  when,  50. 

of  the  right  to  obtain  a  discoTery  of  the  parties  to  be  made  der 
tendants,  «6. 

would  not  be  enforced  when  on  face  of  bill  no  remedy ^  ib. 

of  joining  defendants  in  actions  of  trespass,  51. 

when  acquitted,  defendants,  by  8  &  9  W.  3.  c.  11,  entitled  to  costs,  ib, 

entitled,  unless  judge  certify  to  contrary,  ib. 

provisions  of  that  statute  extended  to  all  personal  actions,  ib, 

dutr  of  attorney  to  ascertain  precise  parties,  ib, 

of  the  parties  in  cases  of  contracts,  t6. 

in  the  case  of  nonjoinder  ib. 

defects  of  former  law  remedied,  52. 

plea  of  nonjoinder  ineffectual  where  omitted  party  resides  out  of 
kingdom,  ib. 
Thirdly  f  of  the  cause  or  groand  of  action,  and  how  to  be  ascertained,  52. 

duty  of  attorney  to  ascertain  this,  ib. 

when  bill  of  discovery  should  be  filed,  ib, 

as  to  compel  defendant  to  admit  or  deny  a  promise  of  marriage,  ib, 

or  having  signed  memorandum,  16. 

or  to  discover  assets,  ib, 

or  to  exhibit  an  account  of  assets  and  expenditure  in  the  Ecclesiastical 
Court,  53. 

doubtful  whether  it  ties  to  discover  whether   a  particular  person 
exists,  ib, 

or  where  he  resides,  ib, 

provisions  of  6  Ann,  c.  18,  to  discover  death  of  party,  ib. 
Fourthly,  ascertaimng  the  evidence,  53,  212. 

should  be  ascertained  in  first  instance,  53. 

even  before  inUmation  to  opponent  of  intended  litigation,  53. 

duty  of  attorney  in  this  respect,  ib, 

his  liability  in  case  of  negligence,  ih, 

danger  of  relying  merely  on  client's  statement,  ib» 

safest  course  to  examine  the  principal  witnesses,  ib, 

when  bill  for  a  discovery  may  be  filed  against  defendant,  54. 

or  to  perpetuate  testimony,  ib, 
njthly,  of  bills  for  discovery,  and  costs  thereon,  54. 

principal  points  in  connexion  with  proceedings  considered,  ib. 

when  bill  prays  only  a  discovery,  and  not  relief,  plaintiff  not  to  hare 
costs,  ib, 

but  defendant  entitled  to  his  costs,  ib, 

reason  for  this  role,  ib. 

when  a  different  rule  would  prevail,  ib. 
Sixthly,  demand  of  a  legal  security  in  lien  of  one  defective,  55. 

essential  to  know  if  written  security  sufficient,  ib. 

and  properly  stamped,  ib, 

when  bill  necessary  to  enforce  delivery  of  proper  security,  ib, 

when  nuiy  sue  at  Uw  for  not  giving  it,  ib, 

demand  of  one  ^ould  be  first  made,  ib. 

when  stamp  omitted,  may  be  impreraed  at  any  time,  56. 

except  in  cases  of  bills  and  notes,  t6. 

better  to  delay  that  expense  until  necessary,  ib. 
Seventhly,  Attorney's  letter  before  action,  56. 

propriety  of  doing  so  considered,  ib. 

unless  party  likely  to  abscond,  ib, 

omission  engenders  angry  feelings,  ib. 

formerly  chaige  of  such  letter  not  allowed,  {6. 

but  now  otherwise,  ib. 

terms  of  such  letter,  ib, 

when  demand  of  interest  should  be  made,  57. 

form  of  such  demand,  ib, 

at  law,  demand  of  the  precipe  sum  not  material,  ib. 

but  otherwise  in  equity,  ib. 

when  costs  will  be  given  where  demand  excessire,  ib. 
Eighthly,  Of  Proposals  for  an  Apology  or  Compromiae,  57. 

propriety  of  asking  for  apology  or  compromise,  ib, 

duty  of  attorney  to  afford  opportunities  for,  ib, 
humiliating  one  should  not  be  asked,  ib. 
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ooDpromiK  may  be  inTited  on  both  iid«8»  58. 

ahoiild  be  AMi«>fe  tnd  fairly  conducted,  a. 

ooetB  sometimes  aflfected  by,  ik, 

of  compromise  in  criminal  cases,  tft. 

in  compromise  at  law,  where  several  claimants  must  concur,  H, 

different  rule  preruls  in  equity,  ift. 

when  sufficient  for  majority  to  agree,  ft9. 

AiMfiUf ,  Of  gipifg  fnne>  and  on  what  security,  59. 

attorney  bound  to  communicate  offer  to  his  client,  ik, 

when  proposal  of  part  payment  may  be  accepted,  t6. 

when  time  given  to  principal,  consent  of  surety  should  be  obtained,  i6. 

or  time  given,  on  obtaining  security  of  third  person,  the  consideration 

should  be  mentioned,  i6. 
in  case  of  several  contracting,  covenants  should  be  several  as  well  as 

Joint,  a. 
when  goods  deposited  by  way  of  mortgage  or  lien,  should  stipulate 

for  power  of  sale^  59,  60. 
when  warrant  of  attorney  or  cognovit  proposed,  60. 
course  to  be  observed  in  a  case  of  general  insolvency,  ib, 

TeniUy,  Of  Notices,  Tenders,  and  Demands  in  general,  60. 
when  demand  of  goods,  &c.  advisable,  i6. 
when  such  demand  should  be  repeated,  ib, 
precautions  to  be  observed  in  giving  notioes  In  general,  ib, 

Bievenik^,  Of  Demtmd  of  perusal,  and  copy  of  Jtuiice's  Wktrramt,  61. 
when  should  be  made,  61,  2. 
when  officer  is  protected,  61. 
when  magistrate  liable,  tb. 
when  not,  ib, 

provisions  of  24  O.  2,  c.  44,  ib, 
form  of  demand,  62. 
no  demand  necessary  where  party  has  not  acted  strictly  in  obedience 

to  the  warrant,  ib, 
when  the  immediate  wrong  doer  should  be  proceeded  against,  63. 

Twelfthfy,  Of  the  Notice  of  Action,  and  requisites,  63. 
enactments  with  respect  to  notices  in  general,  ib, 
notices  to  justioeB  in  particular,  ib, 
provisions  of  24  O.  2,  c.  44,  ib, 
decisions  on  the  statutes,  64. 
who  a  justice  within  the  act,  ib. 
person  illegally  acting  as  a  Justice  without  qualification  is  not  within 

the  act,  ib. 
construction  of  words  "  done  in  the  execution  of  his  office,"  ib, 
the  intended  writ  must  be  stated,  65. 
slight  want  of  technicality  will  nut  prejudice,  ib. 
what  facts  and  damage  must  be  stated,  ih. 

no  evidence  allowed  of  cause  of  action  not  named  in  notice,  ih. 

precision  and  technicality  not  requisite,  66. 

recommended  form  of  notice,  ib. 

should  be  nearly  in  form  of  subiequent  declaration,  67* 

legal  objectioDS  need  not  be  stated,  ib. 

form  of  action  need  not  be  stated,  ib, 

but  if  stated,  and  subsequent  declaration  vary,  the  latter  would  be 
insufficient,  ih, 

to  whom  should  be  addressed,  ib, 

on  whom  served,  ib. 

indorsement  on  notice  of  attorney's  name  and  abode  requisite,  68. 

why  requisite,  ih, 

what  docription  sufficient,  ib. 

provisions  of  the  Customs  and  Exoise  Acts,  ib. 

other  peculiar  protections,  ib. 

when  the  mouth  expires,  69. 

general  precautions,  t^. 

ITdrteenthly,  Notice  of  Attorney' $  lAeny  69. 
when  should  be  given,  ib. 
effect  of  such  notice,  69,  70. 
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FourteentAIy,  Selection  of  Remedy,  70. 
importance  of  question,  70,  71. 
an  arbitration  least  hostile,  ib. 
mmmary  proceeding*  before  juUicet  most   expeditious  and  len  ex* 

pensive,  70. 
ov  in  Courts  of  Request,  70. 
or  by  action  at  common  law,  ib, 
or  by  indictment  or  information  in  Criminal  Courts,  ib. 

Fifteenthlyy  Of  RekiMng  Counsel,  71. 

duty  of  attorney  to  consult  client  in  this  respect,  ib, 

should  be  effected  witiiout  the  least  delay,  ib, 

which  counsel  to  retain,  ib. 

of  the  number  to  retain,  ib, 

of  the  allowanoe  for  retainer  in  taxing,  71,  72. 

general  retainer,  when  should  be  given,  72. 

not  allows  in  taxing,  72. 

PROCTOR.    See  Attorney  and  Solicitor. 

liable  to  the  same  regulations  as  to  admission  as  attomies  and  solicitors,  34. 

must  serve  five  years  under  articles,  ib. 

must  be  examined  and  admitted,  ib. 

and  obtain  an  annual  certificate,  ib. 

prohibited  from  suffering  unqualified  person  to  use  their  names,  ib, 

cannot  act  as  a  justice  of  the  peace,  A. 

observations  of  Lord  Stowell  as  to  their  doty,  23,  24,  34. 

PROFESSIONAL  BUSINESS. 

when  an  attorney  cannot  charge  for,  17. 

PROMISE  OF  MARRUGE. 

bill  of  discovery  lies  to  compel  defendant  to  admit  or  deny  a  promise  of  mar- 
riage, 52. 

PROOF  OF  FACTS.    Set  Evidence. 

duty  of  attorney  to  ascertain  them,  before  proceeding,  21. 
should  be  well  assured  of  their  sufficiency,  ib. 
Lord  Tenterden's  observations  of  attorney's  duty  in  this  respect,  ib, 
when  attorney,  &c.  should  take  counsel's  opinion  on,  22. 

PROPOSAL  FOR  TIME.    See  Time, 

PROSPECTIVE  MORTGAGE. 

attorney,  &c.  cannot  take,  to  receive  /viure  costs,  27. 

PROTECTION  TO  JUSTICES,  230.    See  Justices  of  the  Peace, 

PROTHONOTARY. 

service  of  articled  clerk  to,  sufficient,  7. 

PUBLIC  LECTURES. 

revival  of,  at  the  Inns  of  Court,  recommended,  40. 

PUBLICATION. 

of  an  award,  what,  115. 

PURCHASER. 

should  not  employ  vendor's  attorney,  17. 

RECEIVER. 

of  stolen  property  punishable  as  principal,  136. 

RECOGNIZANCE.    See  Justices  of  the  Peace, 
to  prosecute  certiorari  with  effect,  &c.,  225. 
must  be  entered  into  with  two  sureties,  ib, 
enactments  of  5  G.  2,  c.  19,  s.  2,  ib. 
in  what  sum  sureties  to  be  bound,  ib, 
to  prosecute  appeal  against  decision  of  justices,  in  cases  of  fraudulent  removal 

of  goods,  246. 
if  conviction  quashed,  entitled  to  have  recognizance  discharged,  226. 

REMUNERATION.     See  Attorney  and  SoKdtor. 

stipulations  by  attorney,  &c.  out  of  usual  course,  illegal,  26. 

REFERENCE.     See  Arbitration,  Reference  to. 
when  proper,  75. 

in  cases  of  intricate  accounts,  ib. 
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REP£RBNCE~(GOii/inifA/.) 

or  where  necewaiy  to  refer  to  long  documentor  75. 
or  to  make  or  explain  calcaladona,  ib, 

between  neighbours  respecting  nuisances,  ancient  lirfite,  &c.,  ib. 
or  upon  title  to  land,  if  claim  small,  ib,  d     >       i 

in  investigating  subjecto  of  deUcacy  amongst  relations,  £A. 
unless  character  injured,  t&. 
when  improper,  75. 

in  cases  of  calumny,  ib, 

or  crimmal  conversation,  75,  6. 

in  criminal  matters^  unless  by  consent  of  Court,  76. 

in  other  cases,  ib, 

caution  to  be  observed  in  terms  of  refereoceL  ib. 
who  ma^  refer,  77.  ' 

an  mfant  or  married  woman  cannot,  ib» 

one  of  several  partners  may,  but  not  to  bind  his  partners,  ib. 

agento  in  general  must  have  express  power  to  do  so,  ib, 

at  law,  counsel  or  attorney  may  bind  client  by  consenting  to  refer  at  nisi 
prins,  ib,  ^ 

in  equity,  solicitor  cannot,  unless  by  express  authority,  ib. 

when  executors,  &c.  may,  ib, 

should  guard  «gainst  personal  liability,  ib. 

when  assignees  should  refer,  ib, 

should  guard  against  personal  liability,  78. 
utiliW  of  reference,  to  find  fecto  for  opinion  of  Court,  78. 

by  having  facto  concisely  stated  byarbitrator,  ib. 

parties  enabled  to  do  this  by  recent  acto,  ib. 
distinctions  between  references  at  common  law  and  under  the  statutes  79. 

at  common  law,  may  be  verbal,  ib.  ' 

or  in  writing,  not  under  seal,  ib. 

or  by  special^,  ib, 

or  by  rule  or  order  of  a  Judge,  ib. 

enactmento  of  9  &  10  W.  3.  c.  15,  80. 

of  3  &  4  W.  4.  c.  42.  B.  39,  40,  41,-82, 
mbmission  to,  and  terms  thereof,  85. 

care  in  framing  requisite,  ib, 

should  stipuUte  that  submission  be  made  a  rule  of  Court,  86. 

should  be  made  in  writing,  i^. 

when  by  agent  or  trustee,  to  avoid  personal  liability,  87. 

by  executors,  assignees,  &c.,  87. 

of  limiting  power  of  arbitrator,  ib, 

when  may  be  amended,  89. 

making  submission  a  rule  of  Court,  92. 

when  may  be  made,  ib. 

enlargement  of  time,  96. 

proceedings  before  arbitrator,  97. 

enforcing  attendance  of  witnesses,  98. 

examination  of  witnesses  and  evidenoe,  101. 

mode  of  taking  the  evidence,  102. 

when  agreement  to,  may  be  revoked,  ib. 

provisions  in  agreement  to  refer  as  to  costo,  109,  10. 
REPLEVIN. 

does  not  lie  under  a  Justice's  dbtress  warrant  for  a  penalty,  213. 
RETAINER  of  Attorneys,  &c.,  1  to  20. 

reasons  why  an  admitted  legal  agent  should  be  retained,  1  to  4. 
of  attorney  or  solicitor,  4. 
rules  for  client's  selection  of  attorney,  17, 18. 
•  propriety  of  requiring  a  written  retainer,  18. 
formerly  absolutely  ittquUite,  19. 
but  not  so  now,  ib. 
omission  to  take  one  censured,  ib, 
and  would  create  prejudice  against  attorney,  ib, 
observations  of  Lord  Tenterden  on  this  subject,  ib. 
should  be  given  for  the  client's  sake,  t^. 
and  qualified  according  to  deliberate  intention  of  party,  ib. 
necessary,  when  on  behalf  of  assignees  of  bankrupt,  20. 
and  should  be  signed  by  all  of  them,  ib. 
should  stipulate  to  attorney's  due  care  in  ascertaining  title,  ib. 
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RETAINER  of  Attomcyg,  &c.— (coitf»mi«f.J  * 

with  engagement  to  make  satls&ction  upon  the  diaooverv  of  any  defect,  20. 
this  to  avoid  the  Statute  of  Limitation,  i&. 
form  of  retainer  on  behalf  of  plaintiff,  ift. 

on  behalf  of  defendant,  ih. 
duty  of  attorney  to  secure  authority  to  sue  or  defend,  from  proper  party,  47. ' 

'  RETAINING  COUNSEL.    See  Counsel,  reimning  of. 
duty  of  attorney  respecting,  71,2. 

REVOCATION  of  power  of  arbitrator.    See  Arbttratitm,  reference  to, 

SALVAGE  ACTS. 

claims  under,  referred  to  arbitration,  74,  125. 
but  not  preclude  parties  fiom  suing,  125. 

SAVING  BANK  ACT. 

arbitratwn  under  compulsory,  74, 125. 

parties  precluded  from  suing,  in  cases  within  its  enactments,  126. 

SEAMEN'S  WAGES. 

claims  for,  referred  to  arbitration,  125,  74. 

SEARCH  WARRANT.    See  Warrant,    Jtutices  of  the  Peace. 
when  JnsUce  may  issue,  13<S,  179. 
if  illegal  in  form,  Justice  liable  to  action  of  trespass,  180. 
modem  enactments  respecting,  ib, 
may  now  be  issued  on  oath  of  credible  witness,  and  proof  of  reasonable  cause  to 

suspect,  ib, 
how  to  proceed  under,  If. 

should  in  general  only  authorize  search  in  day  time,  ib. 
caution  to  be  observed  before  issuing  it,  180,' 1. 

SECONDARY. 

of  Superior  Courts,  service  of  articled  clerk  to,  sufficient,  7. 

SECURITIBS  for  client.    See  Attorney  and  Solicitor, 
attorney's,  &c.  duty  to  obtain,  25. 
when  arrangement  beneficial  to  client,  he  should  instantly  obtain  written 

agreement,  ib. 
lest  party  fly  firom  engagement,  ib. 

SECURITY. 

when  legal  one  may  be  demanded  in  lieu  of  defective  one,  55. 

essential  to  know  if  sufficient,  ib, 

and  properly  stamped,  ib, 

when  bUl  necessary  to  enforce  delivery  of,  ib. 

remedy  at  law  for  not  giving,  ib, 

of  demand  of,  before  proceeding,  ib. 

of  requiring  security,  and  defendant's  offer  of  same,  59. 

attorney  bound  to  communicate  offer  to  his  client,  ib. 

SERVICE  of  Articled  Clerk.    See  Attorney  and  SoHcUor.    Ckrkdup,  Artidet  of. 
Articled  Clerks. 
affidavit  of  regular  service  necessary,  5, 6,  7, 10. 
must  be  a  service  altogether  of  five  years,  7. 
but  need  not  absolutely  be.  continuous^  ib, 
must  be  to  a  bona  fide  practising  attorney,  &c.  ib. 
and  practising  on  his  own  account,  ib. 
and  not  serving  as  clerk  or  writer  to  another  attorney,i6. 
neglect  of  master  to  take  out  certificate  will  not  invalidate  service  of  clerk,  ib, 
may  be  to  a  prothonotary  or  secondary  of  Superior  Courts,  ib, 
or  to  the  Master  of  the  Crown  Office,  ib, 
exceptions  as  to  time  of  service,  8. 
as  where  proposed  clerk  has  taken  the  degree  of  Bachelor  of  Arts  or  Law, 

then  service  of  three  years  will  suffice,  ib. 
enactments  of  1  &  2  G.  4,  c.  48.  s.  2,  ib, 
what  service  and  affidavit  of  service  essential,  10  to  12. 

SIX  YEARS. 

advantages  of  a  derk  bemg  articled  for,  5,  7, 14,  15. 

SMALL  STEALINGS.    See  JusHcet  of  the  Peace. 
proceedings  for  under  7  &  8  G.  4.  Ct  29, 135. 
provisions  of  act,  135,  6,  7. 
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SOLICITOR  AND  ATTORNEY.    Sec  attorney  and  Solidior. 

SPECIAL  PLEADER.     See  Students  for  the  Bar,  37. 
his  antecedent  education  and  studies,  37  to  42. 
his  functions  considered,  42. 

STAMP. 

on  articles  of  clerkship,  4. 

on  admission  to  practise  as  an  attorney,  &c.  5. 

when  necessary  on  fresh  articles,  7. 

when  commissioners  will  return  same,  ib, 

on  certificate  of  attorney,  5. 

of  proctor,  34. 

of  conveyancer,  34,  5. 

of  notary,  36. 

of  special  pleader, 
on  indentiireB  of  apprenticeship  to  serve  as  a  notary,  36. 

STATUTE  OF  LIMITATIONS. 

engagement  by  attorney  to  make  satisfaction  upon  dUcooery  of  defect  of  title^ 
to  avoid  effect  of^  20. 

STIPULATIONS. 

by  attorney  for  remuneration  out  of  usual  course,  illegal,  26,  28. 

may  stipulate  for  advance  where  result  doubtful,  26. 

or  require  guarantee  of  third  person,  ib, 

which  should  be  in  writing,  expressing  consideration,  27. 

to  abide  the  event,  improper,  ib, 

or  to  recdve  part  of  estate  recovered,  ib. 

or  a  named  sum  in  case  he  should  recover,  28. 

court  of  equity  will  in  general  set  tiiese  aside,  ib, 

STUDENTS  FOR  THE  BAR. 
in  general,  37. 

no  precise  course  of  study  or  examination  prescribed,  ib. 
beyond  what  might  be  enjoined  by  the  benchers  of  each  inn,  37. 
of  which  he  must  become  a  member,  ih. 
term  requisite  to  be  a  member  before  he  can  practise,  38. 
exception  in  favor  of  Bachelor  of  Laws  or  Master  of  Arts,  t^. 
%>f  keeping  terms,  ib. 
when  must  deposit  lOOil,  ib, 
formerly  public  lectures  given,  39. 
but  latterly  discontinued,  ib. 
In  the  Inner  Temple,  examination  takes  place  before  admitted  even  as  a  stu  - 

dent,  ib, 
propriety  of  such  regulation,  ib. 

must  obtain  a  certificate  of  approbation  before  he  can  be  called  to  the  bar,  tf . 
1ml  qualification  rarely  attended  to  by  the  benchers,  ib. 
wnat  misconduct  or  moral  delinquency  would  exclude,  ib. 
may  appeal  to  the  twelve  judges  when  admission  refosed,  t^. 
Buch  appeal  rarely  successful,  39,  40. 
revival  of  public  lectures  recommended,  40. 
but  substantial  knowledge  best  attained  by  private  study,  ib, 
causes  of  failure  at  the  bar  considered,  41. 
course  of  study  recommended,  41,2. 
other  attainments  beyond  the  law  requisite,  41,  2. 

SUBMISSION  to  Arbitration.    See  Arbitration,  reference  to. 
care  required  in  framing  terms  of,  85. 
should  stipulate  to  be  miade  a  rule  of  Court,  86. 
should  be  in  writing,  ib. 
or  not  within  the  act,  ifr. 
or  may  be  revoked,  87. 
when  by  agent  or  trustee,  ib. 
by  executors,  administrators,  &c.  88. 
should  limit  power  of  arbitrator,  87. 
when  may  be  amended,  89. 
of  making  submisrion  rule  of  Court,  92. 
may  be  inade  before  or  afler  award,  ib. 
in  vacation  as  well  as  in  term,  ib. 
advisable  to  be  made  a  rule  of  Court  immediately,  ib, 

VOL.  II »  2 
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SUMMONS. 

form  of  oath  to  obtaia  one,  173. 

when  it  should  issue  before  warrant,  174. 

should  be  signed  by  Justice  himself,  1 75. 

what  it  should  contain,  ib. 

how  be  directed,  ib, 

when  it  would  be  void,  176* 

when  appearance  cures  defect  of,  ib, 

form  of  summons,  177. 

what  service  necessary,  177, 8. 

form  of  supimons  to  a  witness  under  Game  Act,  182. 

penalty  5/.  for  refusing  to  attend,  ib. 

in  case  of  non-attendance,  how  Justice  to  proceed,  184. 

on  proof  of  due  service  may  proceed  ex  partCy  ib. 

if  doubtful,  should  issue  fresh  summons,  ib. 

SURETY. 

consent  of,  should  be  obtained  before  giving  time  to  principal,  59. 

SURPLUSAGE. 

in  information,  when  it  will  not  prejudice,  158. 
in  convictions,  the  same  rule,  210. 

TENANT,  24 1  to  25 1 .    See  Landhrd  and  Tenant.    Justices  of  the  Peace. 

TENDER. 

on  a  bill  of  costs,  when  it  should  be  made,  31. 

TENDER  OF  AMENDS. 

party  proceeded  against  for  any  thing  done  in  execution  of  7  &  8  G.  4.  c.  29 
&  30,  may  tender  amends,  139,  141. 

Tl M E.     See  Enlargement  of  7\me. 

TIME,  Proposal  for. 

attorney  bound  to  communicate  proposal  for  to  his  client,  59. 

when  given  to  principal,  consent  of  surety  should  be  obtained,  ib. 

or  in  security  of  third  person,  the  consideration  should  be  expressed,  ib. 

TITLE,  DEFECT  OF. 

^engagement  by  attorney  to  make  satisfaction  on  discovery  of,  20. 
this  to  avoid  effect  of  statutes  of  limitations,  ib, 

TREES. 

penalty  for  stealing  of,  136. 

UMPIRE. 

appointment  of,  in  reference,  93. 

should  be  appointed  before  disagreement,  ib, 

may  make  award  after  refusal  of  arbitrator  to  proceed,  ib, 

but  in  general  not  before,  ib. 

how  he  should  be  appointed,  ih, 

form  of  appointment  of  one,  ib, 

UNQUALIFIED  PERSON.     See  Attorney  and  Solicitor. 
cannot  sue  for  business  done  as  an  attorney,  &c.,  15. 
prohibited  from  using  proctor's  name,  34. 

USEFUL  SCIENCES. 

advantages  of  studying  before  being  articled  to  an  attorney^  &c.,  13. 

USURY  ACTS. 

provisions  of  with  regard  to  solicitors,  &c.  procuring  loan  of  money,  32. 
penalties  under  the  same,  ib. 
provisions  of  sometimes  evaded,  ib, 
when  security  invalidated,  ib, 

WANT  OF  FORM. 

conviction  when  not  to  be  quashed,  139,  143. 

WARRANT  OF  JUSTICES.     See  Justices  of  the  Peace,    Search  Warrant, 
demand  of  perusal  and  copy  of,  61. 
when  should  be  made,  61,  2. 
when  officer  protected  by,  61. 
magistrate,  when  liable,  ib.  228  to  231 . 
when  not,  ib. 
form  of  demand  of  copy  of,  62. 
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WARRANT  OF  JUSTICES— («m/mM«/.) 

Dot  necessary  when  party  has  not  acted  strictly  in  obedience  to^  62. 
to  apprehend,  178. 

enactments  as  to  transient  offenders,  H. 
when  may  be  issued  in  first  instance,  ib. 
must  be  on  oath  of  credible  witness,  ib. 
adrisable  to  issue  summons  in  first  instance^  ib. 
unless  offender  likely  to  abscond,  ib. 
form  of  warranty  179. 

WARRANT  OF  ATTORNEY. 

executed  in  presence  of  uncertificated  attorney,  when  insufficient,  16. 

WITNESSES. 

bill  to  perpetuate  testimony  of,  49,  54. 

before  arbitrator^  how  to  enforce  attendance,  98,  99. 

tender  of  expense  must  be  made,  95,  98. 

form  cf  affidavit  to  obtain  order  or  rule,  99  n.  («). 

judge's  order  thereon,  ib. 

arbitrator's  swearing  witn(>s8es,  100. 

examination  of  before  arbitrator,  101. 

oaths  of,  ib. 

mode  of  taking  their  evidence  before  arbitrator,  102. 

falsely  swearing  before  arbitrator  may  be  indicted  for  perjury,  98. 

before  jutticea^  securing  evidence  and  attendance,  181. 

form  of  summons  to  witness,  182. 

evidence,  188. 

oath  of  witnesses,  ib. 

mode  of  examination,  189. 

mode  of  taking  down  evidence,  ib. 

recital  of  evidence  in  conviction,  199. 

mode  of  stating  in  conviction,  200. 

statement  of  evidence  for  defendant,  201. 

what  evidence  on  face  of  conviction  will  sustain  it,  202. 
on  appeal, 

fresh  evidence  may  be  given,  218. 
on  proceedings  for  a  forcible  entry  or  detainer,  241. 

party  interested  not  a  witness,  ib. 

WRITER  OR  CLERK.     See  Attorney  and  Solicitor, 

service  of  articled  clerk  to  attorney,  &c.,  serving  as  writer,  &c.  to  another 
attorney  insufficient,  7. 

WRITTEN  RETAINER,    ^e^  Retainer.   Attorney  and  SoUcUor, 
propriety  of  giving  one  considered,  18. 
though  not  absolutely  requisite,  19. 

WRONGFUL  POSSESSION.      See  Justices  of  the  Peace,     Forcible  Entry  and 
Detainer. 
summary  proceedings  before  justices  in  cases  of,  231  to  241. 
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PREFACE 


TO 


PART  FOURTH. 


I  HAV£  endeavoured  in  the  following  pages  to  give  a 
comprehensive  view  of  "  The  Science  of  Practice,''  as 
distinguishable  from  the  mere  routine  of  issuing  and 
serving  a  YtyA,  delivering  or  filing  a  declaration^  &c« 
which  may  generally  be  conducted  by  a  clerk  of  com- 
paratively  little  knowledge  or  experience.  My  reason 
for  publishing  this  part  separately  from  that  relating  to 
mere  practice  is,  that  it  may  be  found  more  extensively 
interesting  and  useful,  not  only  to  all  legal  Practiti- 
oners,  but  also  to  the  Public,  than  the  mere  detail  of 
practice;  and  that  consequently  many  may  wish  to 
possess  it  as  a  separate  work,  without  being  incumbered 
with  the  latter.  Every  Barrister,  Pleader,  Solicitor, 
Attorney  or  Proctor,  whatever  department  of  the  Law 
he  may  pursue,  is,  or  ought  to  be,  anxious  to  combine 
so  much  knowledge  of  the  jurisdiction  and  course  of 
Practice  of  all  the  Fourteen  principal  Courts  of  Justice, 
and  to  be  so  accustomed  to  compare  them  as  regards 
their  utility,  as  to  enable  him  promptly  to  advise  his 
client  which  remedy  is,  under  the  circumstances  of  his 
case,  preferable;  whilst  at  present  too  frequently  a 
Common  Law  Barrister  or  Attorney  recommends  a  re- 
medy in  the  Court  where  he  practises,  and  the  Chan- 
cery Barrister,  or  Solicitor,  prefers  a  Court  of  Equity; 
and  the  Doctors  and  Proctors  naturally  think  most  fa- 
vourably of  their  own  Courts,  although  there  are  con- 
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stantly  better  remedies  elsewhere.  And  addressing 
myself  to  the  Public,  or  at  least  to  those  private  indivi- 
duals  who  have  property  or  rights  to  protect  or  defend, 
I  assure  them  that  very  frequently  success  in  a  suit  or 
proceeding  depends  on  a  client  being  able  somewhat  to 
judge  for  himself,  though  he  should  not  absurdly  do  more 
than  suggest,  and  rarely  interfere  after  the  particular 
remedy  has  been  decided  upon.  All  understand  and 
admit  the  force  of  the  well  known  maxim,  that  after 
attaining  a  certain  age,  every  man  is  either  '^  a  fool  or 
his  own  Physician,"  and  every  experienced  Physician 
knows  that  frequently  the  Patient  suggests  to  him  a 
remedy  or  a  regimen  which  he  finds  it  expedient  to 
adopt.  So  in  Law,  if  Private  Gentlemen  would  inform 
themselves  of  the  Outline  of  Remedies  and  the  Prinr 
cipks  of  Practice^  they  would  frequently  secure  a  wel- 
come result,  which  might  otherwise  be  endangered; 
and  I  therefore  invite  their  attention  at  least  to  so 
much  of  the  following  pages  as  may  be  applicable  to 
their  situation. 

Be  this,  however,  as  it  may,  forty  years'  experience 
has  taught  me  how  narrow  and  limited  are  my  own 
legal  attainments,  and  to  induce  me  to  think  that 
many  legal  Practitioners  are  very  frequently  called 
upon  to  advise  upon  branches  of  Law,  with  which 
they  are  too  little  informed  to  enable  them  scarcely 
with  integrity  or  propriety  to  advise  upon  the  case, 
and  still  less  upon  the  practical  remedy.  Many  years 
ago,  therefore,  I  resolved,  as  well  for  my  own  assist- 
ance as  for  the  u^  of  my  pupils,  to  collect  all  the 
principles  and  rules  which  govern  the  practice  of  every 
Court,  at  least  in  the  United  Kingdom ;  and  the  fol- 
lowing pages  relative  to  those  of  geiieral  jurisdiction 
are  the  result  of  that  labour,  rendered  more  difficult 
by  the  recent  alterations  in  the  Law,  all  of  which  are 
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incorporated^  and  which  have  caused  even  the  ad- 
mirable work  of  Sir  William  Blackstone  (hitherto  the 
vade  mecurn  of  Legislators  and  Private  Gentlemen^) 
and  many  other  excellent  treatises^  to  be  almost  obsolete 
and  in  practice  even  dangerous  to  follow. 

When  examining  in  distinct  sections  separately  the 
particulars  of  the  jurisdiction  of  each  of  the  fourteen 
principal  Courts,  whether  exclusive  or  concurrent,  it 
will  be  found  that  there  are  suggestions  and  full  direc- 
tions, not  only  when  a  particular  remedy  can  be 
pursued  only  in  one  particular  Court,  but  also  when 
one  of  several  Courts,  having  concurrent  jurisdiction,  is 
to  be  preferred,  and  why.  The  leading  distinctions 
and  peculiar  advantages  arising,  under  varying  circum- 
stances, from  proceeding  either  at  Law  or  in  Equity , 
or  in  the  Ecclesiastical  or  Admiralty  Courts,  or  by 
adopting  a  summary  in  lieu  of  a  formal^  dilatory  and 
expensive  remedy,  are  constantly  explained.  A  full 
examination  into  these  is  of  the  utmost  importance, 
and  constitutes  what  may  be  termed  the  science  of 
Law,  instead  of  the  mere  practice,  (a)  One  or  two  in- 
stances of  several  thousand,  hitherto  but  little  known, 
may  suffice  to  illustrate;  thus,  contribution  amongst 
sureties  may  in  general  be  enforced  as  well  in  Courts 
of  Law  as  in  Equity;  but  in  some  cases  the  remedy  is 
more  extensive  in  Equity  than  at  Law ;  {b)  and  a  small 
legacy  may  be  recovered  in  an  Ecclesiastical  Court  in 
a  very  short  time,  and  comparatively  free  of  expense, 
when  it  would  be  absiurdly  ruinous  to  attempt  to  pro- 
ceed in  a  Court  of  Equity,  (c)  So  if  there  has  been  a 
collision  of  ships  at  sea,  and  greater  damage  thereby 
occasioned  to  one  than  to  the  other,  in  consequence  of 
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(6)  Post,  303,  note  (A). 


VI 


PREFACE. 


the  bad  management  of  both  the  ships^  equally  or  at 
least  both  in  a  degree  to  blame^  an  action  at  law  would 
in  such  case  fail,  {d)  but  in  the  Court  of  Admiralty  an 
equitable  contribution  by  the  owner  of  the  ship  least 
damaged  could  be  enforced,  (c)  So  several  sailors  may, 
in  the  Court  of  Admiralty,  joiVi  in  a  suit  for  their  sepa- 
rate wages,  although  due  on  distinct  contracts,  and 
may  in  such  suit  arrest  the  ship  to  secure  the  payment, 
though  at  law  each  must  have  sued  separately,  and 
could  not  have  such  security. (/)  These  and  innumer^ 
able  other  important  distinctions,  as  well  in  jurisdic* 
tion  as  in  practice,  will  be  foimd  collected  in  the  follow- 
ing pages. 


Sect.  1,  Juris- 
diction and 
practice  olail 
the  Courts. 

Sect,  i,  Joris- 
diction  and 
practice  of  the 
three  Courts  of 
Law  and  which 
preferable. 


The  Jirst  section  gives  an  outline  of  the  jurisdiction 
and  general  course  of  practice  in  all  the  Courts.  The 
second  examines  the  jurisdiction  and  practice  of  the 
three  Courts  of  Law  at  Westminster,  viz.,  the  King's 
Bench,  Common  Pleas  and  Exchequer  of  Pleas,  and 
shews  that  in  general  in  these  and  most  other  Courts 
the  remedy  is  either  fomuil  or  summary,  and  states  the 
original  and  present  distinct  provinces  of  each  of  these 
Courts,  and  concludes  with  an  enumeration  of  the 
several  principal  circumstances,  which  may  either  in 
general  or  in  particular  cases  induce  a  preference  of 
one  Court  to  another ;  such  as,  first,  the  general  com  4 
potency  and  ability  of  the  Court  to  be  preferred:  se^ 
condly,  the  supposed  opinion  or  inclination  of  its  Judges 
on  particular  points  of  Law,  or  even  ethics :  thirdly,  the 
distinction  in  practice  of  each  Common  Law  Court,  as 
one  being  more  favourable  to  an  Attorney's  lien  than 
the  others :  fourthly ,  the  arrears  of  other  suits  and  pro- 


(d)  Vernal  v.  Gardner,  3  Tyr. 
R.  85,  post,  515. 
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bability  of  dispatch  in  one  Court  or  delay  in  another : 
fifthly y  the  peculiar  talent  of  particular  Counsel  acting 
in  each  Court,  and  the  certainty  of  their  attendance  in 
the  important  stages  of  the  cause,  {g) 

The  third  section  is  devoted  to  the  full  investigation  Sect.  3,  juris- 

A11**  ..,..  1  .  /»i/^  o  diction  and 

of  the  distinct  junsdiction  and  practice  of  the  Court  of  practice  of  the 
Kin^9  Bench.  (A)  First,  That  over  civil  matters,  as  first,  Bcllch!*  ^°^* 
in  formal  actions,  whether  personal,  real  or  mixed : 
secondly,  in  Summary  proceedings,  as  by  Habeas  Cor- 
pus, on  Awards,  Annuities,  Mortgage  Deeds,  Bail  and 
Replevin  Bonds,  or  respecting  Warrants  of  Attorney, 
Officers  of  the  Court,  Sheriffs  and  Bailiffs,  Attomies 
and  Articled  Clerks,  and  Costs  of  Election  Petitions : 
thirdly,  in  proceedings  in  furtherance  of  the  Court's  own 
jurisdiction,  as  at  Common  Law,  in  protection  of  She- 
riffs, or  under  the  Interpleader  Act,  and  upon  interro- 
gatories and  commissions  for  examining  Witnesses ;  and 
of  the  inability  of  this  Court  to  compel  a  discovery: 
fourthly,  proceedings  in  aid  of  the  Civil  jurisdiction  of 
other  Courts,  or  in  compelling  them  to  act,  or  restrain- 
ing them  from  acting,  or  on  appeal  from  their  deci- 
sions ;  and  herein  of  the  Court's  delivering  its  opinion 
on  cases  from  Courts  of  Equity,  and  trying  Issues,  and 
of  enforcing  judgments  of  Inferior  Courts,  and  of  Writs 
of  Mandamus  and  Prohibition;  and  lastly,  of  the 
Court's  jurisdiction  as  a  Court  of  Error  or  Appeal 
from  Inferior  Courts  or  Tribunals,  as  well  formal  on 
Writs  of  Error  and  Certiorari^  as  summarily  upon  the 
decision  of  Justices,  in  cases  between  Landlord  and 
Tenant,  and  in  other  cases.  Secondly,  its  jurisdiction 
O0er  Criminal  and  Public  matters,  as  regards  Indict- 
ments   and    Criminal   Informations,  Articles  of  the 


{g)  Post,  320  to  324.  (A)  Post,  324  to  382, 
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Peace,  Informations  in  nature  of  Quo  Warranto,  and 
the  Criminal  Jurisdiction  as  a  Court  of  Error  and  Ap- 
peal in  Criminal  cases,  either  formal  upon  a  Writ  of 
Error,  or  summary  upon  Certiorari,  removing  Convic- 
tions, Coroners'  Inquests,  and  cases  stated  at  Sessions 
relative  to  Poor  Rates  and  other  Assessments,  and 
Orders  of  Removal,  and  proceedings  before  Commis- 
sioners of  Sewers.  The  author  anxiously  hopes  that 
this  section,  compressed  in  less  than  sixty  pages,  may 
be  found  useful  to  Junior  Barristers,  as  containing  an 
outline  of  all  the  subjects  upon  which  their  future  prac- 
tice in  the  Court  of  King's  Bench  will  be  founded. 

Sect.  4,  Court        The  Jourth  section  relates  to  the  Court  of  Common 
pjeas.  rkaSy  shewmg  its  coextensive  jurisdiction  over  all  Per- 

sonal Actions,  and  its  exclusive  jurisdiction  over  Real 
Actions,  and  in  quare  impedit  at  the  suit  of  the  subject, 
and  over  Fines  and  Recoveries.  It  is  then  concisely 
submitted,  that  in  respect  of  the  excellent  Constitution 
of  this  Court,  and  the  great  learning  of  its  Judges 
and  of  the  Seijeants,  a  considerable  part  of  its  former 
exclusive  jurisdiction  ought  to  be  restored,  so  as  to 
establish  a  more  perfect  and  uniform  system  of  Law, 
at  least  as  respects  Real  property,  than  at  present  ex- 
ists. The  jurisdiction  of  this  Court  is  also  practically 
considered  as  regards  Habeas  Corpus,  Awards,  Annui- 
ties, Mortgages,  Attomies  and  Officers  of  this  Courts 
and  in  Prohibition^  &c.  together  with  its  jurisdiction  as 
a  Court  of  Appeal ;  but  without  having  any  direct  cog- 
nizance of  crimes. 


Sect.  5,  Court        The  fifth  scctiou  states  the  very  various  subiects  of 

of  Exchequer  of    ,  JO 

Pleas.  the  jurisdiction  of  the  Court  of  Exchequer  of  Pleas^ 

originally  constituted  only  for  Revenue  purposes,  but 
now  having  jurisdiction  concurrent  with  the  King's 
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Bench  and  Common  Pleas>  over  all  Personal  actions, 
but  limited  like  the  King's  Bench  as  regards  real  and 
mixed  actions.  The  cases  in  which  this  Court  has 
ejcclusive  jurisdiction  are  also  enumerated^  especially  as 
regards  proceedings  on  recognizances  of  a  public  na- 
ture, and  for  enforcing  payment  of  fines  imposed  by 
other  Courts,  or  the  payment  of  Legacy  Duties  or 
Taxes,  or  duties  of  Customs  or  Excise,  the  jurisdiction 
and  practice  on  Extents  m  Chief  or  in  Aid,  on  infor- 
mations on  Seizures  under  the  Laws  of  Customs  and 
Excise ;  and  the  jurisdiction  and  practice  on  Petitions 
of  Right,  &c.  between  the  King  and  the  Subject,  and 
the  Crown  practice  in  the  Exchequer,  although  it  has 
no  direct  criminal  jurisdiction.  Some  of  the  subjects 
of  this  section,  although  of  great  practical  importance, 
have  not  before  been  published ;  and  hence  the  diffi- 
culties which  Barristers  and  Solicitors  practising  in 
general  in  other  Courts  have  frequently  experienced. 

The  slvth  section  contains  a  practical  inquiry  into  sect.  6,  or 
the  particulars  of  the  jurisdiction  of  the  Chancellor  court  of  Ch«n- 
and  Court  of  Chancery ;  and,  knowing  by  personal  ^^^* 
experience  the  usual  defects  in  the  information  of 
Barristers  and  Attomies  who  generally  practise  in  the 
Common  Law  Courts,  and  the  consequent  inconveniences^ 
if  not  embarrassment,  they  have  to  surmount,  I  have 
endeavoured  to  assist  in  removing  those  difficulties. 
Of  course  the  principal  distinctions  between  Legal  and 
Equitable  rights,  injuries  and  remedies  are  explained, 
and  the  four  distinct  subjects  of  the  jurisdiction  of 
the  Chancellor  have  been  stated;  and  as  regards 
his  principal  Equitable  jurisdiction  in  Chancery,  the 
cases  of  Accident  and  Mistake,  Accounts,  Frauds, 
Interests  of  Infants,  Specific  Performance  of  Agree- 
ments, and  cases  of  Trust  are  examined ;  and  it  is 
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shewn  when  it  is  preferable  to  proceed  in  Chancery 
or  when  at  Law.  The  course  of  proceeding,  whe- 
ther formal  by  Bill  and  Answer^  Hearing  and  Decree ; 
or  more  summarily  by  Motion,  and  the  peculiar  and 
admirable  remedies  by  Injunction  to  prevent  injuries, 
or  by  bill  and  decree  of  Specif  Performance  of  con- 
tracts, enforcing  the  specific  enjoyment  of  a  right,  are 
fiilly  considered,  and  these  within  the  space  of  forty 
pages. 

Sect.  7  &  8,  In  the  seventh  and  eighth  sections,  the  distinct  juris- 

CourtsofMaa-     ,,  ® 

ter  of  the  Rolls  dictlou  and  practicc  before  the  Master  of  the  Rolls;  and 
ceiior.  also  before  the  Vice-chancellor  in  aid  of  the  Chan- 

cellor, and  as  in  effect  branch  jurisdictions  subordinate 
to,  though  in  some  respects  independent  of  that  Tri- 
bunal, are  practically  stated. 

s«Jt«  f^^^y       The  jurisdiction  and  practice  on  the  Equity  side  of 
qucr.  the  Court  of  Exchequer  form  the  subjects  of  inquiry  in 

the  ninth  section ;  the  particular  advantage  of  filing 
an  Injunction  Bill  in  that  Court,  in  preference  to  Chan- 
cery>  is  noticed* 

ISi'  *^'  vli         Having  in  the  earlier  stages  of  my  professional  stu- 
Coorts.  dies  and  practice  experienced  most  disheartening  dif- 

ficulties from  the  want  of  adequate  knowledge  of  the 
jurisdiction  and  course  of  proceedings  in  the  Ecclesias* 
tical  and  Admiralty  Courts,  I  have  analyzed  and  ar- 
ranged the  results  of  the  modern  Reports  of  decisions 
in  those  Courts.  These  affect  very  extensive  and  in* 
teresting  branches  of  litigation,  and  afford  redress  or 
punishment  for  many  either  private  or  public  injuries. 
The  private  suits  may  be  arranged  under  Jive  heads^  as 
Isti  Pecuniary  causes,  for  the  recovery  of  Ecclesiastical 
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debts^  duties  or  demands^  as  claims  for  Tithes,  (A) 
Ecclesiastical  dues  and  Ecclesiastical  waste,  called 
spoliation,  being  either  wilful  or  permissive  waste,  as 
dilapidations  in  parsonage  houses,  &c.  2ndly,  Matri" 
monial  causes,  and  including  suits  either  for  jactitation, 
in  other  words  maUcious  pretence  of  marriage ;  also, 
nullity  of  marriage  on  the  ground  that  it  was  originally 
void,  on  various  grounds ;  as  incestuous,  or  having  been 
between  persons  too  nearly  related,  or  obtained  by  force 
or  fraud,  or  on  account  of  pre-existing  impotence,  or 
marriage  under  wilfully  false  names,  contrary  to  the 
Marriage  Act;  also  suits  for  restitution  of  conjugal 
rights;  suits  for  divorces  on  account  of  adultery  or 
cruelty,  or  some  infamous  propensity;  and  collateral 
suits  for  alimony ;  (/)  most  of  which  causes  are  unhap* 
pily  of  very  frequent  occurrence,  and  the  particulars 
of  which  necessarily  interest  many  members  of  the 
community.  Srdly,  Testamentary  causes,  relating 
either  to  the  validity  of  wills,  or  the  grant  of  let- 
ters of  administration,  (m)  or  to  the  distribution  of 
assets  by  the  payment  of  debts  or  legacies;  (n)  or  dis- 
tribution of  a  residue  unappropriated  by  a  will ;  and 
these  include  all  that  relates  to  caveats  to  prevent  the 
grant  of  probate  or  of  letters  of  administration,  and  ap^ 
plications  ^ind  suits  to  obtain  the  same,  or  compelling 
sureties  in  an  administration  bond  to  justify,  or  swear 
that  they  are  worth  the  penalty  of  the  bond,  and  also 
i^omprise  suits  in  the  Ecclesiastical  Courts  for  the  re- 
covery of  a  legacy,  (and  v^hich  in  ordinary  cases  seem 
preferable  to  a  suit  in  equity,)  and  also  to  obtaining  pep* 


(A)  Post,  456,  457  >    and  see  (m)  Post,  464  to  468,  500  to 

form  of  citation  and  libel,  post,  507,  and  fonns  in  notes. 

490^  491,  note  (x),  (n)  As  to  legacies  in  particular, 

(l)   See  fully,  poff,  45  S  to  464^  seethe  summary  remedy^  ^^  466, 

484,  487,  490,  498,  note  {h).  467,  and  particularly  498  to  500; 
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mission  to  proceed  on  the  administration  bond^  &c. 
4thly,  are  suits  for  Spiritual  Defamation,  or  the  verbal 
imputation  of  the  guilt  of  some  offence  punishable  only 
in  an  Ecclesiastical  Court,  and  which,  as  now  con- 
ducted and  enforced,  in  protection  of  character,  seems 
admirably  constituted  to  punish  a  malicious  slanderer, 
and  afford  some  atonement  to  a  defamed  party,  more 
effectually  than  the  Common  Law  action  for  slander,  {p) 
And  5thly,  Suits  for  disturbance  of  Pews  or  Seats  in 
Churches,  or  the  right  of  burial.  The  second  branch  of 
Ecclesiastical  jurisdiction  relates  to  proceedings  of  a 
Public  nature,  as  against  Churchwardens  for  non-ob- 
servance of  their  duty,  and  relating  to  Church  Rates, 
and  especially  suits  for  subtraction  of  a  sum  duly  as- 
sessed ;  (p)  offences  by  Ministers,  as  refusing  to  marry, 
christen  or  bury ;  or  offences  for  which  they  may  be 
deprived  or  otherwise  punished ;  and  for  other  Eccle- 
siastical offences,  as  striking  or  brawling  in  a  Church 
or  Church  Yard;  adultery,  fornication,  lewdness, 
drunkenness  and  solicitation  of  chastity,  each  of  which 
are  cognizable  in  those  Courts ;  the  last  exclusively  so. 
The  proceedings  in  these  suits  are  stated,  and  the  best 
approved  ybrww  applicable  to  the  same  are  given  in 
the  notes. 

Sect.  11,  Court      As  regards  the  Court  of  Admiralty,  (the  subject  of 
**     ""  the  eleventh  Section,)  the  proceedings  are  either  for 

compensation  for  torts,  or  to  enforce  contracts  express 
or  implied.  The  former  for  a  Sea  Battery,  {q)  Collision 
of  Ships,  (r)  tortious  possession  of  Ships,  (^)  or  the 
restitution  of  Goods  taken  piratically  or  illegally,  and 


(o)  Po9t,  467  to  472,  486.  note. 

Ip)  Post,  47  to  475,  491,  492.  (r)  Past,  513. 

{q)  Post,  512,  and  see  form  of  {s)  Past,  510. 
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not  as  Prize.  (0  And  in  connection  with  contracts^ 
are  Suits  between  Part-owners  of  Ships^  as  to  ob- 
tain security  on  a  ship's  being  sent  on  a  voyage  with- 
out consent;  (w)  or  for  Mariner's  Wages, (a:*)  or  for 
Pilotage,  (y)  or  on  Bottomry  Bonds,  (z)  or  relating  to 
Salvage  (a)  or  Wreck,  (b)  The  distinctions  between  the 
jurisdiction  of  the  Admiralty  ourt  and  the  Prize  Court 
are  also  enumerated.  When  it  is  considered  that  the 
reports  alluded  to  are  the  decisions  of  such  distin- 
guished Judges  as  Lord  Stowell,  Sir  John  NichoU,  Sir 
Christopher  Robinson,  and  Dr.  Lushington,  &c.,  it  will 
be  anticipated  that  they  are  of  the  highest  value.  Some 
farms  of  proceedings  in  this  Court  are  stated  in  the 
notes  as  calculated  to  illustrate  the  context. 

With  the  view  of  assuring  myself  that  I  have  collected  Sookm  of  in- 

.  j/»ji««i*j*  1  t  formation  kIa* 

a  correct  account  of  the  jurisdiction  and  present  prac-  lite  to  the  Ec- 
tice  of  the  Ecclesiastical  and  Admiralty  Courts,  I  have  coartl  and  Ad- 
myself  as  it  were  become  a  student  and  pupil  in  those  ""***^    "'^* 
departments,  and  resorted  to  the  various  offices  for 
information  and  for  forms,  and  I  have,  with  the  liberal 
and  able  assistance  of  some  of  the  eminent  Practition- 
ers  in  those   Courts,   been   enabled    to    state    their 
usual  proceedings,  at  present  too  little  known  to  Com- 
mon  Law  and  Equity  Practitioners,  (c)   who  conse- 
quently frequently  adopt   remedies   in   the    Courts, 
where  they  practise,  when  they  might  have  proceeded 
with  much  more  advantage  to  their  Clients  in  an  Ec- 
clesiastical Court,  or  in  that  of  Admiralty.    I  have 


(0  Post,  517.  (z)  Id. 
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been  assured  by  the  most  eminent  Proctors,  that  very 
frequehtly  they  experience  the  greatest  difficulties  in 
endeavouring  to  avoid  fatal  mistakes  in  their  proceed* 
ings,  in  consequence  of  attomies  and  solicitors,  in  other 
respects  skilful,  being  utterly  ignorant  even  of  the  most 
ordinary  proceedings  in  the  Ecclesiastical  and  Admi* 
ralty  Courts,  and  they  consider  that  a  recurrence 
of  such  consequences  may  be  avoided  by  the  publica^* 
tion  of  a  work,  giving  an  outline  of  such  proceedings ; 
and  I  am  induced  to  hope  that  a  perusal  of  the 
Sections  X.  and  XL,  being  from  pages  454  to  540,  will 
enable  even  suitors  themselves  to  anticipate  and  avoid 
any  Aiture  difficulty* 

Sect.  It,  The         The  twelfth  section  concisely  states  the  jurisdiction 
'    *"  • '     of  the  Prize  Court  as  distinguishable  from  the  Admi- 
ralty, 

Sect.  IS.  The        lu  the  thirteenth  section  will  be  found  a  summary 
ropte^.^    ^  "  of  the  present  practice  in  Bankruptcy,  as  altered  by  1 

ft  3  W.  4,  c.  56,  and  subsequent  act  and  rules  there* 
on,  which  created  and  regulate  '^  The  Court  of  Bank*' 
rt^tcy"  comprizing  under  that  term  the  Court  of  each 
of  the  Six  London  Commissioners ;  the  two  Subdivision 
Courts,  each  before  three  of  Ruch  Commissioners;  and 
the  Court  of  Review,  with  its  four,  or  at  present  only 
three  Judges,  (having  power  to  try  disputed  facts  by  a 
jury,)  with  an  appeal  to  the  Chancellor,  and  from  him 
or  sometimes  direct  from  the  Court  of  Review  to  the 
House  of  Lords.  A  practical  analysis  of  these  recent 
acts  and  rules,  and  a  statement  of  the  usual  course  of 
proceeding  may  not  be  unacceptable  even  to  those  who 
may  not  practise  in  either  Court;  and  a  creditor  of  a 
bankrupt  will  in  this  section  find  his  course  of  proceed- 
ing, either  to  obtain  a  fiat  or  to  prove  a  debt,  fully  de- 
scribed. 
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Every  Practitioner  has  experienced  considerable  dif-  Sect  u.  The 

•^  ^  ,        .  Courts  of  Error 

ficulty  in  stating  or  pursuing  the  practice  in  Error  and  and  Appeal. 
upon  Appeals,  the  former  from  judgments  of  Courts  of  Chamber. 

2.  Jadicial 

Law,  the  latter  usually  from  decrees  and  proceedings  of  committee  of 
a  Court  of  Equity,  or  of  an  Equitable  nature^  and  there-  s.  i^aw  of 
fore  the  fourteenth  section  contains  a  compact  examina- 
tion of  the  jurisdiction  of  the  Courts  of  Error  and  Ap- 
peal ;  first,  of  the  Exchequer  Chamber :  secondly,  of 
the  Privy  Council,  and  the  Judicial  Committee  thereof: 
and,  thirdly,  of  the  House  of  Lords,  whether  on  Writs 
of  Error  or  Appeal  from  Courts  of  Law  or  Equity  in 
England,  Scotland  or  Ireland. 

I  repeat  that  I  consider  these  subjects  constitute 
what  may  be  properly  dignified  with  the  appellation 
of  '^  The  Science  of  Practice,''  important  to  be  known 
to  all  Private  Gentlemen  as  well  as  Lawyers,  so  as  to 
enable  them  to  secure  the  best  remedy  in  almost  every 
possible  case  that  can  arise.  The  rest  of  the  Practice 
(to  be  considered  in  the  concluding  part)  relates  to  the 
Writ,  Declaration,  Pleadings  thereon.  Evidence,  Brief, 
Trial,  Judgment  and  Execution  at  Law ;  and  in  Equity, 
to  the  Bill,  Subpoena  to  answer,  the  Answer,  Affida- 
vits, Motions,  Hearing,  Decree,  and  Proceedings  to  en- 
force the  same ;  and  the  full  Practice  in  all  the  other 
Courts ;  which,  though  of  considerable  interest  to  every 
professional  person  concerned,  are  nevertheless  of  less 
real  importance,  at  least  to  the  community  at  large. 
That  part,  with  a  practical  detail,  and  improved  forms, 
will  be  published  immediately  the  result  of  the  bill  for 
modifying  the  law  of  arrest  has  been  ascertained. 

J.  CHITTY. 

Chamber s^  6,  Chancery  Lane, 
lOf/i  October,  1834, 
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Sect*  !• —  The  Jurisdiction  of  the  Superior  Courts  in  general. 

In  the  preceding  parts  of  this  work,  after  giving  an  outline  of 
private  rights,  injuries  and  remedies  in  general*  we  examined  the 
modes  of  preventing  or  removing  injuries  by  acts  of  parties 
themselves  or  of  third  persons,  and  by  summary  proceedings,  as 
by  habeas  corpus,  or  by  bill  and  motion  for  an  injunction,  or  by 
mandamus  or  bill  for  specific  performance*  We  have  also 
taken  a  concise  view  of  all  the  proceedings  respecting  the  re- 


*  N.B.  This  Fourth  Part  being  in  con- 
tinuation  of  the  Third  Part,  may  ulti- 
mately be  bound  with  the  same,  so  as  to 
form  the  Second  Volume. 

(a)  At  the  head  of  this  and  each  sub- 
sequent section,  there  will  be  printed  an 

VOL.  II. 


analysis  of  its  particular  contents. 

(6)  As  it  would  be  inconvenient  to 
wait  till  the  sheets  relating  to  the  Court  of 
Common  Pleas  and  subsequent  Courts 
have  been  printed,  in  order  to  insert  the 
.pages,  they  are  here  omitted. 

A  A 
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Of  the  jurisdic- 
tion of  Courts  in 
general.    The 
division  of  the 
Superior  Courts 
into  those  of 
Law,  Equity, 
Ecclesiastical, 
Maritime,  Prise 
or  Interna- 
tional, and 
Courts  of  Ap- 
peal and  Error. 
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Necessity  for  a 
knowledge  of 
the  particular 
jurisdictioD  of 
each  Court,  and 
a  jadicious 
choice,  by  a 
plaintiff  as  well 


CHAP.  V.  tainer  of  an  attorney  and  his  duties,  and  the  steps  to  be  taken 
— ^'^'  —  before  the  commencement  of  an  action  ;(a)  and  of  the  remedies 
by  arbitration,{b)  and  by  summary  proceeding  before  justices  of 
the  peace.(c)  We  have  now  principally  to  consider  redress  by 
proceedings  in  one  of  the  Superior  Courts,  whether  of  Law,  or 
Equity,  or  Ecclesiastical,  or  Admiralty,  or  of  Prize,  or  in  a 
Court  of  Bankruptcy,  and  appeals  and  writs  of  error  from  each 
of  those  Courts;  and  it  will  be  found  that  no  question  is  of 
greater  importance  than — in  what  Court  should  an  action  or 
proceeding  be  instituted,  or  in  what  Court  must  the  defence  be 
established  ?  {d) 

Every  lawyer  should  be  able  promptly  to  answer,  "  The 

proceeding  must  be  in  the  Court  of ;"  or,  "  you  have 

the  option  of  proceeding  in  the  Court  of or  of ,  but 

under  the  circumstances  of  your  case  the  Court  of will 

be  preferable,"  stating  the  several  grounds  or  reasons  for  the 
as  a  defendant,   preference.    In  some  cases  only  one  Court  can  be  resorted 

to,  and  then  an  error  would  be  fatal,  and  the  debt  or  remedy 
might  by  delay  be  entirely  lo8t.(e)  In  others,  although  the 
remedy  might  be  pursued  in  either  of  the  Courts,  yet  in  respect 
of  some  particular  circumstance  a  due  election  may  be  ex- 
ceedingly important.  In  many  cases,  although  a  Court  of  Law, 
or  Equity,  or  an  Ecclesiastical  Court,  may  have  concurrent  juris- 
diction, yet  it  will  be  found  that  a  judicious  choice  will  frequently 
materially  influence  success.  Thus  a  married  woman  having  a 
separate  estate,  and  executing  a  bond  or  signing  a  bill  of  ex- 
change as  a  security,  can,  during  the  life  of  her  husband,  only 
be  sued  by  bill  in  a  Court  of  Equity  in  respect  of  such  separate 
property;  and  payment  could  there  only  be  enforced  out  of  a 
reasonable  proportion  of  the  rents  and  profits,  and  not  against 
her  person,  or  by  elegit,  or  by  sale  of  the  estate.  {/)  But  if  after 
the  death  of  her  husband  she  promised  to  pay  the  equitablie 
debt,  in  consideration  of  forbearance  for  time  elapsed,  then  it 
may  be  preferable  to  proceed  against  her  by  arrest  and  action 
in  a  Court  of  Law  upon  such  promise,  in  which  case,  after 
judgment,  an  execution  might  be  issued  against  her  person,  or 


(a)  ilnte,  46to72. 

?6)  Ante,  73  to  1«7. 

f  c)  AnU,  in  to  J51. 

(d)  There  are  some  questions  relative 
to  the  conduct  of  a  suit  of  f)eculiar  import- 
ance, whilst  others,  comparatively,  are  of 
little  consequence,  or  at  least  an  error  or 
irregularity  relative  to  them  may  be  re- 
medied with  less  serious  consequence.  Of 
the  former  description  are  the  Cmtrt  to 
be  proceeded  in,  the  Babstantial  allega- 


tions in  the  duUtmtien  and  «ii6sefiiMt 
pleadings  not  corresponding  with  the  (acts 
as  proved,  the  evidence,  and  the  brkf,  and 
conduct  on  the  trial.  The  others  princi- 
pally relate  to  the  writ  and  mere  praetieai 
proceeding,  the  conduct  of  wbicb  may 
in  general  be  left  to  an  experienoed  and 
intelligent  clerk. 

(e)  Ante,  vol.  i.  preface,  p.  TiiL  nott 
(a) ;  and  poU,  303,  note  (g), 

(/)  NoMM  Y.  Con^eh,  9  Vet.  189. 


AND  WHICH  COURT  PREFERABLE,  303 

ber  personal  or  real  property .(^)    So  if  there  have  been  three     chap.  v. 

sureties  in  a  bond  for  £3000,  and  one  of  them  has  been  obliged  ^!f!lL — 

to  pay  the  whole  debt,  he  could  at  law  only  sue  one  of  the 
sureties  for  his  third,  viz.  .£1000,  although  the  other  surety 
had  become  bankrupt;  but  in  equittf  he  might  compel  the 
surety  remaining  solvent  to  contribute  <£1500,  the  moiety  of  the 
entire  sum.(A)  So  as  regards  defences,  which,  though  not 
available  at  law,  might  be  perfect  or  preferable  in  equity,  of 
which  there  are  many,  if  the  party  be  wrongfully  sued  at  law 
he  must  in  the  first  instance  file  his  bill  in  equity  for  an  in-^ 
junction  or  other  relief,  instead  of  defending  at  law,  excepting 
for  time  and  to  prevent  execution ;  for  if  he  should  delay  doing 
so,  and  suffer  the  action  to  proceed  to  judgment,  that  Court 
would  afterwards  refuse  to  stay  the  proceedings  on  the  judg- 
ment, to  enable  the  defendant  to  file  a  bill  in  equity,  even  on 
strong  affidavits  shewing  that  he  had  inadvertently  mistaken  his 
course  in  defending  the  action  at  law,  and  was  now  advised  that 
be  had  a  good  defence  on  the  merits  in  a  Court  of  Equity;  so 
that  from  the  omission  to  advance  the  defence  in  a  proper 
Court,  and  in  due  time,  a  party  may  be  subjected  to  a  liability 
which  he  might  have  avoided.(«)  These  few  of  many  thousand 
instances  sufficiently  shew  that  the  judicious  choice  of  one  of 
several  even  concurrent  jurisdictions  may  substantially  vary  the 
result.    It  is  therefore  obvious  that  no  subject  is  of  greater  im- 

(g)  LktUfield  ▼•  Shm,  S  B.  &  Adol.  italed,  that,  after  the  death  of  her  hosband, 

Zll\  Lter»Muggtridge,  5 TwmUSS'yBiid  the  wife  had  promised  to  pay,  in  consi- 

miUf  vol.  !•  f  d  ed.prefiict,  p.  Tiii.  note  (a),  deration  of  forbearance,  and  upon  whicb 

where  we  have  shewn  the  fiital  conie-  promise  she  might  have  been  arretted  and 

qnence  of  an  error  in  proceeding  injadi-  tued  at  law,  {Let  v.  Muggeridge,  5  Taunt« 

doDtty.    '*  Recently  a  eommon  Imo  bar"  R.  36;    and  LUttgfidd  v.  SAm,  S  B.  & 

riiler,  very  eminent  for  his  legal  attain-  Adolp.  Bit.)    If  the  common  law  counsel 

menti,  sound  opmions  and  great  practice,  had    properly    advised    proceedings    in 

advised  that  there  was  no  remedy  uhatover  equity,  or  if  the  equity  counsel  had  ad« 

against  a  married  woman,  who,  having  a  vised  proceedings  bv  arrest  at  taw,  upon 

oonaidjBrable  feparate  estate,  had  joined  the  promise,  after  the  death  of  the  hosi> 

with  her  husband  in  a  promissory  note  for  band,  the  whole  debt  would  have  been 

£2500,  for  a  debt  of  her  husband,  be-  paid.    But,  upon  this  latter  opinion,  a 

be  was  of  opinion  that  the  contract  bill  in  Chancery  was  filed,  and  so  much 


of  a  married  woman  is  absolutely  void,  time  elapsed  before  decree,  that  a  great 

and  referred  to  a  decision  to  that  effect,  part  of  the  property  was  dissipated,  and 

vis.  MotMU  v.  Ricttcpii,  8  T.  R.  545,  he  the  wife  escaped,  with  the  residue,  into 

not  knowing,  or  forgetting,  that  in  equity,  France,  and  the  creditor  thus  wholly  loU 

under  such  circumstances,  payment  might  kit  debt,  which  would  have  been  recovered, 

have  been  euferoed  out  of  the  separate  if  the  proper  proceedings  had  been  adopt- 

estate.    (Bullpen  v.  Clarke,  17  Ves.  jun.  ed  in  the  first  or  even  second  instance. 

366;  Hwme  v.  Tenant,  1  Bro.  P.  C.  16;  This  is  one  of  the  very  numeroue  cases 

Stewart  v.  Lord  Kirkwall,  S  Madd.  R.  387 ;  almost  daily  occurring,  illustrative  of  the 

Bingham  v.  Jones,  at  Rolls,  183t ;  Chitty  consequences  of  the  want  of,  at  least,  a 

on  Bills,  8th  ed.  791;    Field  v.  Sowle,  ^ert«rail  knowledge  of  every  branch  of  law." 

4  Ross.  R.  1 1f.)    And  afterwards,  a  very  (h)  Brown  v.  I^ee,  6  Bam.  Sc  Cres.  689, 

eminent  equity  counsel,  equally  errone-  ruleatioto;  Pfter  v.  KicA,  1  Cha.Ca.  34, 

oosly  advised,  in  the  same  case,  that  Uie  rule  in  equity. 

remedy  was  only  in  equity,  although  it  (i)  Rex  v.  Peto,  1  Young  &  Jerv.  169 ; 

appeared  upon  the  face  of  the  case,  us  then  but  HuUock,  Baron,  dissentiente. 

A  a2 
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CHAP.  V.    portance  than  an  intimate  knowledge  of  the  precise  jurisdiction 
^"'  '       and  practice  of  all  the  different  Courts,  and  an  habitual  inquiry 


which  is  the  best  in  reference  to  varying  transactions  is  strongly 
recommended/  as  well  to  students  as  practitioners. 
Diftincaons  be-  To  determine  upon  the  Court  to  be  preferred,  it  is  always 
cqSabie,"cc-  Bccessary,  upon  the  behalf  of  plaintiff,  to  ascertain  the  precise 
ciMiastical,  ma-  nature  of  the  right,  the  injury  and  the  remedy;  and  to  protect 
tematioDal  '  a  defendant,  well  to  examine  the  nature  of  the  defence,  and 
"*d'''  *"id"*^*    whether  it  should  be  made  at  law  or  in  equity.    We  have  seen 

that  Rights  are  Public  or  Private;  that  the  latter  relate  either 

to  the  Person,  or  Personal  or  Real  Property,  and  are  either 

Legal  or  Equitable y  Ecclesiastical  or  Maritime,  Municipal  or 

International;  and  that  civil  or  private  remedies  are  for  the 

most  part  actions  at  law  in  the  Temporal  Courts,  or  suits  in 

Equity,  or  proceedings  in  the  Ecclesiastical  Courts ;  further, 

that  actions  at  law  are  personal,  real  or  mixed,  the  former 

merely  relating  to  damages,  or  the  recovery  of  the  person  or 

personal  property;  the  second  for  the  recovery  of  land  or  other 

real  property  specifically;  and  the  third  partly  for  the  recovery 

of  real  property,  and  partly  for  damages  respecting  it,  as  the 

action  of  ejectment,  or  quare  impedit.    Injuries  also  follow  a 

similar  arrangement,  and  are  either  public  or  private,  criminal 

or  civil,  and  affect  a  legal,  or  an  equitable,  or  an  ecclesiastical, 

or  a  maritime  right,  or  a  municipal  or  international  question. 

Reasons  for  the      It  will  be  observed  that  in  the  original  formation  of  all  in- 

Courto?Bndap-  dependent  states,  redress  for  every  kind  of  crime  or  injury  has 

propriatioD  of     ij,  general  been  at  first  afforded  in  one  General  Court,  and 

nesstoeacb.      withoiit  much  regard  to  precise  form;  but  as  population  and 

the  intricacy  of  transactions  increased,  it  was  found  that  by  a 
division  into  several  different  Courts,  and  appropriating  parti- 
cular descriptions  of  business  to  each,  the  judges  and  prac- 
titioners having  more  time  to  attend  to  their  particular  depart- 
ments, necessarily  became  better  acquainted  with  them,  and 
not  only  decided  more  correctly  upon  the  substantial  ques- 
tions, but  also  framed  more  appropriate  rules  and  forms  of 
proceedings,  and  in  the  result  more  efficiently  administered 
justice  according  to  the  varying  nature  of  each  case.(£)  Hence 
we  trace,  and  historically  know,  that  in  England  there  was  a 
judicious  and  natural  division  into  Criminal  and  CivU  Courts, 
viz.  the  Criminal  Courts  of  Oyer  and  Terminer  and  Gaol  De- 
livery, and  Sessions  of  the  Peace;  and  various  other  Courts 
having  general  or  local  jurisdiction  over  crimes,  misdemeanors 

(k)  Brae.  Ab.  3,  c.  7  ;  Mad.  Hist.  Cliarta,  as  to  the  ancient  Wiiitnagemote,  or 
Exchequer  ;  Spel.  Glos.  35,  334;  Gilb.  General  Cooncii,  or  Aula  Regis,  as  a  ge- 
C.  P.  17  ;  siat.  9  Hen.  3,  c»  11,  Mngna     neral  Court,  and  2  Anstr.  624* 
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or  offences;  and  the  Civil  Courts^  either  superior  or  inferior^     CHAP«  V. 
having  general  or  local  jurisdiction  over  civil  matters ;  as  the         "^' 
Courts  of  King's  Bench^  Common  Pleas,  and  Exchequer,  for. 
the  decision  of  most  civil  legal  claims ;  and  the  Courts  o{  Equity 
(branching  into  the  Court  of  Chancery,  the  Court  of  the  Master 
of  the  Rolls,  of  the  Vice-Chancellor,  and  the  Court  on  the 
Equity  side  of  the  Exchequer),  for  the  decision  of  all  equitable 
claims;  and  the  Ecclesiastical  Courts  for  the  decision  oispu 
ritual  offences  and  ecclesiastical  rights^  and  questions  on  the 
validity  of  Wills  of  personalty  and  Matrimonial  causes,  and 
suits  for  certain  defamatory  words  attributing  fornication,  or 
other  mere  spiritual  offence:    the  Admiralty  Court  for  the 
decision  of  maritime  questions;  and  the  Prize  Court  for  suits 
relative  to  captures,  &c. ;  and  numerous  other  inferior  Courts, 
either  general  or  local;  and  peculiar  Courts  of  Appeal  or 
Error  from  each.     It  will  be  found  that  in  the  original  division 
of  the  principal  Courts^  it  was  intended  that  the  Common  Pleas 
should  determine  all  civil  causes  between  private  subjects,  and 
be  what  Sir  Edward  Coke  termed  tlie  lock  and  key  of  the 
common  law;(/)  that  the  Exchequer  should  receive  and  en- 
force the  king*s  revenue:  and  that  the  Court  of  King's  Bench 
should  retain  all  the  jurisdiction  which  was  not  allotted  to  the 
other  Courts,  and  particularly  the  superintendence  over  all  in- 
ferior Courts,  by  way  of  appeal,  prohibition  and  mandamus, 
and  should  have  the  sole  cognizance  of  pleas  of  the  crown  in 
criminal  matters  arising  in  the  county  and  during  the  time 
when  such  Court  was  holden.(m)     But  in  many  instances  a 
degree  of  concurrent  jurisdiction,  especially  upon  collateral 
matters,  was  allowed  to  several  Courts;  for  otherwise  it  would 
frequently  occur  that  a  proceeding  peculiarly  or  mainly  proper 
only  in  one  Court,  might  be  impeded  by  its  inability  to  examine 
into  some  minor  point/  as  in  the  case  of  a  lost  deed,  where 
Courts  of  Law  and  Equity  have  concurrent  jurisdiction.(ii) 

It  will  be  found  that  in  many  cases  the  Courts  have  acted 
upon  the  principle  that  it  is  better  that  the  original  division  of 
jurisdiction  should  be  adhered  to;  (o)  but  nevertheless^  modern 
enactments  in  numerous  cases  give  equal  jurisdiction  to  all  the 
Courts  of  Law;  though  more  properly,  as  regards  private 
actions,  the  jurisdiction  should  have  been  vested  in  the  Court 
of  Common  Pleas  exclusively. 

(0  4  Inst.  99  ;   Bac.  Ab.   Court  of  249,  post;  and  Courts  of  Equity  and  Ec- 

Common  Pleas.  clesiastical  Courts,  ante,  11!^;  and  post-, 

(m)  See  particularly  Bac.  Ab.  Courts ;  Ecclesiastical  Courts. 

Gilb.  Hist.  C.  P.  «,  3.  (o)  WelU  v.  Pickman,  7  T.  R.   1 17  ; 

(n)  Ante,  vol.  i.  711.     And  see  other  Grignion  v.  Grignionf  1  Hag.  £c  R.  5id , 

cases  of  concurrent  juritdiction  of  Courts  of  1  Anstr.  7. 
Law  and  Equity,  Kemp  v.  Prior,  7  Ves. 
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CHAP.  V.        Each  of  these  Ck)urts  adopted  from  the  civil  law,  or  framed 

l-I —  de  novo,  a  particular  description  of  prcfceeding  and  praetioe, 

supposed  to  be  best  adapted  to  enforce  its  particular  jurisdic* 
tion;(p)  but  in  all  it  will  be  found  that  they  adopted  two 
courses  of  proceeding,  the  one  formeU,  and  the  other  summary. 
In  the  Courts  of  Law  the  formal  proceeding  was  by  writ, 
declaration,  plea,  replication  and  demurrer  upon  matter  of  law, 
formal  argument,  thereon,  and  judgment  on  demurrer ;  or  an 
issue  upon  a  matter  or  several  matters  of/act,  tiie  constitu- 
tional trial  of  which  must  be  hy  jury,  verdict  for  damages,  and 
judgment  for  such  damages  and  costs,  afterwards  enforced  by 
formal  writ  of  execution,  either  against  the  person  or  personal 
property,  or  by  elegit  against  the  personalty  and  land;  and  the 
eummary,  by  affidavit,  motion,  rule  nisi,  affidavits  in  answer, 
arguments  on  both  sides,  and  rule  absolute  or  discharged;  and 
if  absolute,  demand  of  performance,  and  such  performance  en* 
forced  by  attachment  for  the  contempt  in  not  obeying  the  rule 
of  the  Court. — In  Courts  of  Equity  iS^e  formed  proceeding  was 
by  bill  filed,  subpoena,  and  other  process  to  enforce  appear- 
ance; appearance,  answer,  depositions,  hearing,  formal  decree; 
frequentiy  for  specific  performance  and  costs,  but  not  for 
damages,  and  enforced  by  attachment  against  die  person,  and  by 
imprisonment;  but  not  by  any  execution  against  the  personal 
or  real  property  of  the  defendant ;  though  in  ^  formal  suit  for 
the  recovery  of  an  equitable  interest  in  land  it  is  in  general 
enforced  by  writ  of  assistance,  and  delivery  of  possession.  The 
summary  proceeding  in  Equity  is  by  affidavit,  petition  or  mo- 
tion, contrary  affidavits,  hearing,  and  order  for  something  to  b^ 
done,  Aid  enforced  by  attachment. — In  Ecclesiastical  Courts 
the  formal  (there  termed  plenary  suits)  are  by  citation,  libel, 
deposition,  hearing,  and  decree  usually  with  costs,  and  the  per- 
formance of  some  specific  act,  as  restitution  of  conjugal  rights, 
public  declaration  of  the  innocence  of  the  party  defamed  and 
prayer  of  forgiveness,  and  payment  of  costs,  but  not  for 
damages ;  and  enforced,  not  as  heretofore,  merely  by  excom- 
municatimi,  but  by  significavit  and  writ  de  contumace  capiendo^ 
and  imprisonment,  in  effect  perpetual,  until  obedience,  under 
Stat.  58  Geo.  3,  c.  127 :  and  the  summary  proceeding,  as  to 
obtain  probate,  or  letters  of  administration,  or  payment  of  a 
legacy,  is  by  petition,  affidavit  and  summary  motion,  hearing 
and  order,  without  any  formal  libel. — ^All  these,  and  the  pro- 

( p)  It  18  eitablislied  that  each  Court  vidcd  it  do  not  abridge  the  right  of  the 
lias  of  GommoQ  right  power  to  make  rules  subject,  or  contravene  any  enactment, 
to  regulate  the  practice  of  the  Court,  pro-     See  MelH^h  t.  Rkhturdatn,  9  Biog.  125. 
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ceedings  Id  Coarts  of  Admirally  and  in  the  Prize  Court,  will  in     chap.  v. 
the  course  of  this  volume  be  fully  considered.  ^'^^'  ^* 


At  first  the  respective  Courts  adhered  to  their  appropriate  Attempts  of 
jurisdiction,  but  each  soon  attempted  to  extend  its  powers,  ^eriy  to'exteod 
The  superior  Courts,  in  many  respects,  succeeded  in  those  its  jurisdiction. 
attempts,  but  the  inferior  Courts  were,  in  general,  effectually 
restrained  from  any  considerable  invasion  or  increase  of  juris- 
diction by  the  defendant's  plea  to  the  jurisdiction  or  by  the 
writ  of  prohibition,  hereafter  noticed.  Now,  however,  as  ob- 
served by  Sir  John  NichoU,  (;)  "  times  are  changed — a  more 
liberal  and  enlightened  view  of  questions  of  jurisdiction  is 
taken, — on  the  one  hand,  the  Ecclesiastical  Courts  have  no 
disposition  to  encroach  *  ampliare  jurisdictumem ;'  and  on  the 
other  hand,  Temporal  Courts  have  no  jealousy,  no  wish  to 
resort  to  fictions  and  to  technicalities,  they  look  (where  not 
bound  by  former  decisions  directly  in  point)  to  the  real  sub- 
stance and  sound  sense  of  the  question,  to  that  which  is  really 
most  beneficial  to  the  suitors,  the  public  and  subjects  of  the 
country.  There  is  quite  as  much  business  in  all  the  Courts  as, 
under  the  increase  of  wealth  and  population,  the  institutions 
are  able  to  discbarge."  (q) 

If  a  Superior  Court  of  Common  Law,  (r)  or  a  Court  of  CoiMeqnenceof 
Equity,  (*)  or  a  Criminal  Court,  {t)  or  an  Ecclesiastical  Court,  («)  S^^^ng*  "risdic- 
assume  a  jurisdiction  which  it  clearly  has  not,  the  proceeding  tion  wroogfaUy 
will  in  general  be  wholly  void,  and  even  the  officer  enforcing  **'""*"'8  *'•    , 
its  sentence  will  be  liable  to  an  action;  and,  in  general,  the  de- 
fendant may  stay  the  proceeding  by  plea  to  the  jurisdiction  or 
by  writ  of  prohibition,  (a;)    And  even  where  there  is  a  local 
franchise  to  hold  Courts  in  a  particular  district,  the  sheriff  is 
not  bound  to  execute  there  the  process  of  a  superior  Court, 
because  he  might  thereby  be  subjected  to  an  action  on  the 
case  for  injuring  such  franchise,  (y)  though  if  he  had  actually 
arrested  the  defendant  within  the  franchise  the  suit  might  have 
proceeded,  because  the  superior  Court  has  jurisdiction,  subject 
to  the  interference  of  the  owner  of  the  franchise.  (2) 


(9)  Grigniim  r,  Grigmon,  t  Hag.  Ec. 
Rep.  5i5;  and  see  the  concluding  part 
of  that  ease,  where  that  csoeUent  jadge 
speaks  with  such  becoming  diffidence 
upon  bis  knowledge  respecting  the  rules 
of  Coarti  of  £<}uitjr,  and  alludes  to  the 
great  importance  of  preserving  the  boun- 
daries ot  jurisdiction  as  judicially  desig- 
aatcd,aiid  admirably  shews  why  Courts  of 
Equty  should,  in  certain  cases,  have  exclu- 
sive jurudiction.  See  also  2  Bum's  Ecc. 
Law,  tit.  Courts,  5t,  53}  and  per  WiUes, 
Ch.  J.  in  Chicman  v.  Hoby,  WiUes,  680. 


M  S  Bulstr.  64 ;  10  Coke,  76  a. 

(i)  Attorney  General  v.  Hotham,  3  Russ. 
415. 

(t)  Rex  V.  Haynee,  1  Rv.  &  Mood.  298. 

(u)  Beaurain  v.  Sir  W,  Scott,  3  Camp. 
388 ;  Rex  v.  JmUdns,  1  B.  &  Cress.  655; 
3  Dowl.  k.  R.  41,  8.  C;  but  see  AckeUy 
V.  Parkins,  3  M.  &  S.  411. 

(c)  Bac.  Abr.  Prohibition,  and  see  pott 
fuJlv. 

(y)  Adamt  v*  OMdiston,  3  B.  &  Adol. 
489. 

(s)  Id,  I  Carrett  v«  SmnUpagc,  9  East; 
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CHAP.  V.         The  Superior  Courts,  usually  on  account  of  their  locality 
^^'  '       termed  in  statutes  "  The  Courts  at  Westminster,'^  are  those  of 


The  enumera.     J^^  ^nd  those  of  Equity.     Of  the  former  (havinir  jurisdiction 

tionoftbeSupe-       .      .      „  ,        ?  i   .  ,,,,-•  ,  i 

rior  Courts  iu     principally  over  legal  claims  and  legal  defences,  and  some  other 
general.  peculiar  matters)  are— 1st.  The  King's  Bench;  2d.  The  Com- 

TheCoortsof     mou  Pleas ;  and  3d.  The  Exchequer ;  and  the  jurisdiction  of 
jarismctioD.'""    these,  as  regards  most  personal  actions,  is  nearly  concurrent, 

though  in  respect  of  other  actions  and  proceedings  it  is  in  many 
respects  dissimilar. 
The  Couru  of         The  Courts  of  Equity,  principally  for  enforcing  mere  equitable 
^"'^^'  claims,  or  claims  in  some  respects  imperfect  at  law,  and.  for 

giving  effect  to  mere  equitable  defences,  are  the  Court  of  Chan- 
cery, held  before  the  Chancellor,  the  Court  of  the  Master  of  the 
Rolls,  the  Vice-Chancellor's  Court,  and  the  equity  side  of  the 
Court  of  Exchequer,  holden  before  the  Chief  Baron,  or  under 
two  modem  statutes,  before  one  other  of  the  barons,  (a)  The 
more  Tparticular  jurisdiction  of  each  will  be  presently  considered 
in  due  order,  and  the  varying  practice  of  each  will  form  the 
principal  subjects  of  this  volume. 
The  Ecdeitu-  The  Ecclesiastical  Courts  have  jurisdiction  principally  over 
Coiirto,  &c"^°    rights  and  injuries,  private  or  public,  of  a  spiritual  or  eccle^ 

siastical  nature ;  as  questions  upon  the  legality  of  a  marriage 
and  the  propriety  of  divorce,  and  the  right  of  a  wife  to  alimony 
— questions  relative  to  wills  of  personal  property,  probates, 
letters  of  administi*ation,  legacies  and  distribution  of  assets, — 
defamation  imputing  a  spiritual  offence,  and  not  actionable  or 
punishable  at  law, — and  certain  spiritual  offences,  as  adultery, 
incest,   fornication,  brawling    in  churches,   and  many  other 
offences  against  religion  or  morality.     The  Courts  are  prin- 
cipally the  Archdeacons,  Consistory,  Peculiars,  Arches,  and 
Prerogative   Courts.    The  jurisdiction  of  and  practice  in  all 
these  and  other  principal  Courts  will  be  fully  considered. 
The  Courta  of        The  Court  of  Exchequer  Chamber  is  a  Court  of  Error  for 
iiicnto!^"^^*^  revising  the  judgments  of  the  three  Superior  Courts  of  Law 
Superior  Conru  in  matters  of  law,  and  is  holden  before  the  judges  of  the  two 

Courts  not  concerned  in  the  judgment  impeached,  viz.  The 
1  Wm.  4,  c.  70,  s.  8,  enacts,  that  writs  of  error  upon  any  judg- 
ment given  by  any  of  the  said  three  Courts  shall  hereafter  be 
made  returnable  only  before  the  judges,  or  judges  and  barons 
as  the  case  may  be,  of  the  other  two  Courts  in  the  Exchequer 

S3S ;  Sparktt  ▼.  Spink,  7  Taunt  31 1 ;  Bell  bailiff  was  attempting  to  ezecole  a  writ 

V.  Jacobt,  4  Bing.  323 ;  but  iu  Rex  v,  without  a  not  omiltas  clause  io  an  ezclo- 

Mead,  t  Stark.  R.  205,  it  was  held  not  sire  liberty. 

to  be  murder  to  kill  a  bailiff  in  resisting         (a)  57  Geo.  S,  c.  18  3  3  &  4  Wm.  4> 

the  execution  of  mesne  process,  if  the  c.  41  ^  s.  95, 
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Chamber^  any  law  or  statute  to  the  contrary  notwithstanding ;     CHAP.  v. 


Sbct.  I. 


and  that  a  transcript  of  the  record  only  shall  be  annexed  to  the  • 
return  of  the  writ,  and  the  Court  of  Error,  after  errors  are 
duly  assigned  and  issue  in  error  joined^  shalli  at  such  time  as 
the  judges  shall  appoint^  either  in  term  or  vacation,  review  the 
proceedings  and  give  judgment  as  they  shall  be  advised  thereon, 
and  such  proceedings  and  judgment,  as  altered  or  aifirmed, 
shall  be  entered  on  the  original  record,  and  such  further  pro- 
ceedings as  may  be  necessary  thereon  shall  be  awarded  by  the 
Court  in  which  the  original  record  remains ;  from  which  judg- 
ment in  error  no  writ  of  error  shall  be  or  be  had,  except  the 
same  be  made  returnable  in  the  High  Court  of  Parliament.  So 
that  under  this  statute  the  judges  of  the  Court  of  Common 
Pleas,  together  with  the  barons  of  the  Exchequer,  constitute 
the  Court  of  Error  upon  a  writ  of  error  from  the  judgment  of 
the  Court  of  King's  Bench;  and  the  judges  of  King's  Bench, 
together  with  the  barons  of  the  Exchequer,  constitute  the 
Court  of  Error  upon  a  writ  of  error  in  the  judgment  of  Common 
Pleas ;  and  the  judges  of  King*s  Bench  and  of  Common  Pleas, 
constitute  the  Court  of  Error  from  a  judgment  of  the  Court  of 
Exchequer. 

The  High  Court  of  Parliament  is  a  Court  of  Error  not  only  The  High  Conrt 
from  judgments  in  error  of  the  Court  of  Exchequer  Chamber,  aCoiirto?£rror 
but  also  the  Court  of  Appeal  from  decrees  and  proceedinirs  in  5l?"  ?«<**^J*' 

^1  mi  1  n    1       .     .1.     .  ?    1       Chamber  and  of 

Chancery.    The  nature  and  extent^ of  the  jurisdiction  of  the  appeal  from 
House  of  Lords  as  a  Court  of  Error  will  hereafter  be  fully  Chaoccrj. 
considered. 

Formerly  the  Court  of  Delegates,  and  from  thence  occa-  The  Privy 
sionaUy  a  Commission  of  Review,  were  the  Court  of  Error  or  j^dj^ii  S)m*. 
Appeal  from  the  decrees  and  proceedings  of  the  superior  ni|tee  of  the 
Ecclesiastical  Court  and  the  Court  of  Admiralty  and  Prize    "^^ 
Court,  and  from  Foreign  Courts,  but  that  jurisdiction  has  been 
repealed  by  3  &  3  Wm.  4,  c.  92,  and  the  Privy  Council  is  now 
constituted  the  Court  of  Appeal  in  such  cases.    And  the 
S  8c  4  Wm.  4,  c.  41,  constitutes  *'  The  Judicial  Committee  of 
the  Privy  CoundV  the  Court  of  Appeal  from  the  Court  of 
Admiralty  in  causes  o{ prize,  and  from  the  decisions  of  various 
Courts  of  judicature  in  the  East  Indies,  and  in  the  plantations 
and  colonies  in  America,  and  other  dominions  of  his  Majesty 
abroad.    The  jurisdiction  and  practice  of  these  High  Courts  of 
Appeal  will  hereaftier  be  fully  considered. 

The  legal  and  equitable  jurisdiction  of  the  Courts  of  Bank-  The  Conrtj  of 
ruptcy,  including  that  of  the  Court  of  Review,  constituted  by  ^""^P^y- 
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CHAP.  V.     1  &  S  Win.  4t,  c.  56,  will  be  noticed  towards  the  conclusion  of 
Sect.  L      ^j^j^  chapter. 


The  principal  Courts  of  law,  as  regards  private  injuries,  in  general  only 
tween^tbTjaris-  Rfford  redress  for  infuriei  to  legal  rights  and  give  effect  to  legal 
dictions  of  ail     muj  ||q|;  f;Q  equitable  defences ;  whilst  Courts  of  Equity  cannot 

these  seveial  ..«  »^  *-r  •»     n  -n      • 

Courts.  (excepting  in  a  few  cases  where  Courts  of  Law  and  of  Equity 

have  cancurreni  jurisdiction,  and  in  some  other  cases  where  it 
acts  in  aid  of  a  suit  at  law,)  interfere  where  the  right  is  legal,  but 
are  confined  in  jurisdiction  to  redress  for  injuries  to  equitable 
rights  not  recognized  at  law,  and  to  equitable  defences  not 
available  at  law.  On  the  other  hand,  Ecclesiastical  Courts 
have  peculiar  cognizance  of  and  jurbdiction  over  all  matrimamal 
questions,  and  incidentally  alimony,  and  over  all  testamentary 
eausei  relating  to  personal  property,  as  respecting  the  validity 
and  probate  of  wills  o{  personalty ,  and  over  verbal  defamation, 
imputing  only  some  spiritual  offence  not  cognizable  nor  punish- 
able in  the  temporal  Courts.  But  although  these  general  ndes 
are  simple,  they  are  in  their  application  frequently  difficult,  and 
require  full  knowledge  of  the  nature  of  rights,  injuries  and 
remedies,  and  even  then  much  consideration  in  many  peculiar 
cases. 

Another  important  distinction  at  present  exists  between  pro- 
ceedings in  Courts  of  Law  and  those  in  Equity  or  Ecclesiastical 
Courts,  viz.  that  in  the  former,  whenever  a  debt  of  £S0  can  be 
sworn  to  exist,  the  defendant  may  be  arrested,  and  must  re- 
main in  prison  or  find  bail  as  a  security  for  his  forthcoming  at 
the  termination  of  the  action ;  whilst,  with  the  exception  of  a 
writ  of  ne  eweat,  to  prevent  a  defendant  leaving  the  kingdom,  a 
defendant  in  equity  or  an  ecclesiastical  suit  can  only  be  served 
with  process  or  cited  and  merely  required  to  enter  his  appear* 
ance,  and  the  complainant  has  no  security,  in  case  he  should 
leave  the  country,  and  the  decree  is  in  general  only  in  personam 
by  attachment  for  the  contempt  in  not  obeying  the  decree, 
though  at  law  the  pbdntifi^  may  immediately  after  judgment  in 
his  &vour,  issue  process  for  the  debt  or  damages  and  costs 
recovered,  and  take  in  execution  the  personal  property,  real 
estate  or  person  of  the  defendant,  drcumstances  much  in  fiivout 
of  the  jurisdiction  of  Courts  of  Law.  (b)  However,  a  Court  of 
Equity  has  power  in  many  cases  to  order  the  payment  of  the 
fiind  or  money  in  dispute  into  Court  at  an  early  stage  \  (c)  a 


■MMMMMB** 


(b)  S  Mad.  Cb.  Pr.  468  to  474 ;  Smith's     ▼.  Hamon,  S  Yes*  €7  )  Sodtb'i  Ch.  Pr* 
Cb.  Pr.  SS3  to  344.  5ir ,  »1S. 

(c)  JtrvU  ▼.  White,  6  Ves.  737  j  MUU 
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power  whieh  no  Court  of  Law  exercises  excepting  as  a  condi-    CHAP.  v. 

tion  for  granting  a  fiiYour^  as  a  new  trial.    And  a  Court  of *"'  ' 

Equity  may,  after  a  person  has  been  imprisoned  for  his  con- 
tempt in  not  obeybg  a  decree  for  some  time,  gequester  his  per« 
sonal  estate  and  the  rents  and  profits  of  his  land ;  (J)  and  the 
new  acts,  1  Wm.  4,  c.  36 ;  2  Wm.  4,  c.  58,  have  in  some  other 
respects  extended  the  jurisdiction  in  equity ;  but  we  shall  in  the 
coune  of  this  volume  find  that  the  jurisdiction  in  equity  is  still 
incomplete  as  regards  the  mode  of  enforcing  its  decrees. 

Sect.  IL — Of  the  Jurisdiction  and  Practice  of  the  Courts  of 

Law  at  Westminster  in  general. 

It  would  be  curious  and  somewhat  entertaining  to  trace  the  Oatline  of  the 
history  of  the  struggles  of  the  respective  Courts  of  Law  and  {l|[^*^(^^^ 
Equity  at  Westounster  for  jurisdiction,  but  an  outiine  of  the 
present  jurisdiction  must  here  suffice.  In  former  times  not 
only  Courts  of  Law  and  Equity  were  continually  invading  each 
other's  distinct  jurisdiction,  (e)  but  each  superior  Court  of 
Law  indecorously  struggled  with  the  other  to  extend  its  own 
jurisdiction  by  reciprocal  invasions.  Hence  formerly  all  those 
devices  and  inventions  in  the  practical  proceedings,  as  the 
feigned  form  of  Latitat,  Quare  Clausum  Fregit  and  Quo  Minms^ 
which  were  unworthy  contrivances  to  acquire  or  retain  jurisdic* 
tion  calculated  to  d^rade  as  well  the  inventors  as  the  adminis- 
tratioo  of  justice.  It  is  indeed  just  ground  of  congratulation 
that  in  our  time  many  of  the  ancient  fictions  and  absurdities 
have  been  abolished,  and  that  attempts  have  been  made  (in  a 
degree  successful)  to  establish  a  un^fornUttf  of  process  and 
practice  in  all  the  three  principal  Courts  of  Law,  by  1  Wm«  4^ 
c.  70,  8. 11,  and  2  Wm.  4,  c.  39,  and  an  opening  has  been  made 
for  introducing  conciseness  and  a  general  amelioration  o(  plead' 
ing,  by  S  &  4  Wm.  4,  c.  4S,  s.  1,  23,  24,  and  by  the  consequent 
mles  of  Hilary  Term,  1834 ;  and  the  judges  of  all  the  Courts 
are  by  those  statutes  invested  with  ample  powers  from  time  to 
time  to  make  new  rules  for  the  improvement  of  the  practice  and 
pleading:  powers  which  they  are  certainly  at  present  anxious 
to  exercise  for  the  benefit  of  the  suitors  and  the  credit  of  the 
profession.  But  still  it  is  to  be  regretted  that  no  general  code 
of  precise  jurisdiction  and  of  uniform  practice,  to  be  peremp* 

(d)  Ante,  310»  n.  (e);  Smith's  Ch.  Pr.  1  Mad.  Cb.  Pr.  S5 ;  mUe,  307  ;  Obierrfe* 
StS.  tioni  of  Sir  J.  NicboU  lo  Orignian  ▼. 

(e)  Raid  V.  BtooHhimii,  ST.  R.  151 ;  Qrigmmi,  1  Hags.  Ecc.  Rep.  5^5,  mte, 
£s  parte  Greenaway,  6  Vet.  814;  Kempy.  307 ;  and  per  WUIet,  Cii«  J*  in  Ck€tmum 
Fryar,  7  Yes.  249 ;  Bac.  Ab.  tit.  Coorts ',  ▼.  Hob^f,  WUkf,  600. 
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jurisdiction  of 


^s^^^i7*     *®^*'y  observed  in  the  three  superior  Courts  of  Law  at  West- 

'- — '- —  minster,  has  not  as  yet  been  enjoined,  so  that  it  will  be  found 

that  still  in' many  respects  the. practice  of  one  or  more  of  those 
Courts  differs  materially  from  the  others,  and  this  even  in  the 
construction  of  a  statute.  (/)  All  these,  variations  and  contra- 
dictions will  be  noticed  in  the  following  pages,  (g) 
The  jurisdiction  of  all  these  Courts  is  to  be  considered  with 
h  Court  reference,  ^rsf,  to  the  subjects  of  which  they  have  original 
whether  formal  cognizancc  ;  secondly ^  to  the  course  of  proceedings,  which  are 
bywoTIp°'  either /onwo/  or  summary;  and  thirdly^  the  superintending 
peaiorerror, or  jurisdiction  oveT  other  Courts  or  jurisdictions:  for  it  will  be 
fierior^Courui!'  observed  that  (with  the  exception  of  the  Conrt  of  Exchequer 
and  when  sum-    Chamber,  the  Privy  Council,  the  Court  of  the  Judicial  Com- 

marv  DfocG6u>  v  ' 

ings  can  or  can-  mittee  of  the  Privy  Council,  and  the  Judicial  Court  of  the 
toincd  '"'*        House  of  Lords,  which  are  entirely  or  principally  Courts  of 

appeal  from  inferior  tribunals,)  almost  all  the  other  Courts  have 
a  threefold  jurisdiction,  viz,  first ,  over  certain  original  suits 
to  be  commenced  and  conducted  there  formally ;  secondly ^ 
over  certain  complaints  and  matters  allowed  by  the  common 
law  or  statute  to  be  heard  and  determined  summarily:  and^ 
thirdly  f  a  jurisdiction  over  inferior  tribunals  either  hy  prohibition 
to  restrain  them  from  improperly  assuming  a  jurisdiction,  or 
(at  least  in  the  King's  Bench)  by  mandamus  commanding  them 
to  act  when  they  improperly  neglect  to  proceed,  and  by  way  of 
appeal  or  writ  of  error.  Thus  all  actions  must  be  commenced, 
prosecuted  and  tried  in  a  formal  manner,  as  by  explicit  plead- 
ings, f.  e.  a  declaration,  plea,  replication,  rejoinder,  demurrer 
and  judgment  thereon,  or  an  issue  on  a  fact  or  facts  tried  by 
a  jury,  and  a  formal  judgment  thereon,  in  each  of  the  superior 
Courts  of  Law;  and  certain  other  complaints  must  be  con- 
ducted in  formal  suits  in  Equity ,  as  by  billy  answer ^  and  final 
hearing  and  decree;  and  many  suits  in  the  Ecclesiastical  Courts 
must  be  plenary  or  full  and  formal.  On  the  other  hand,  by 
the  established  practice  of  each  of  these  Courts,  they  have 
summary  jurisdiction  in  numerous  cases  to  afford  redress  on 
affidavit  and  motion,  rule  nisi,  affidavits  in  answer,  arguments 
on  each  side,  rule  absolute,  and  attachment  to  enforce  their 


C/)  See  one  recent  instance,  viz.  that 
in  King's  Bench  the  plaintiff  cannot  enter 
an  appearance  for  the  defendant  after  the 
tacation  following  the  second  term,  Bud- 
^en  T,  Burr,  10  B.  &  Cres.  457 ;  whereas 
in  Exchequer  he  raay  enter  the  appearance 
at  any  time  within  four  terms,  Cook  ▼• 
AUen,  3  Tyn^r.  Rep.  378. 

(g)  It  is  to  he  regretted  that,  wiUi  the 


exception  of  Mr.  Tldd's  admirable  workj 
all  the  other  treatises  on  Practice,  though 
in  general  ably  composed,  treat  separately 
of  the  practice  of  the  three  Courts,  and 
appear  to  laffimi^to  continue  the  distinetiant, 
although  the  intent  of  the  legislature  and 
of  the  judges  certainly  is  to  auimUate  the 
practice  in  all  the  Courts. 
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decision ;  also  a  very  general  course  of  proceeding  summarily  CHAP.  V. 
against  their  own  officers  and  attomies,  solicitors  and  proctors  ^'*^'^'  ^' 
practising  in  each  Court,  and  by  long  estabUshed  usage^  over 
warrants  of  attorney  to  confess  judgment  in  each  Court ;  and 
hy  particular  statutes,  over  awards,  annuities,  mortgages^  and 
claims  of  landlords,  &c.  The  same  distinction  between  formal 
and  summary  jurisdiction  also  prevail  in  the  Ecclesiastical^ 
Admiralty,  and  Prize  Courts,  where,  instead  of  the  proceeding 
being  always  by  libel,  answer  and  decree,  the  question  may 
frequently  be  determined  on  petition  or  motion,  &c. 

It  is  of  great  importance  not  only  to  know  the  limits  of  these 
formal  and  ^umiTMiry  jurisdictions,  but  to  be  able  to  decide 
when  or  not  it  will  be  judicious  to  adopt  the  latter.  In  general, 
suits  must  he  formal,  and  it  is  only  on  matters  of  mere  practice 
that  each  Court  has,  at  common  law,  any  jurisdiction  in  mak-^ 
ing  rules;  a  right,  however,  which  is  so  established,  that  a 
Court  of  Error  will  not,  in  general,  examine  into  the  propriety 
of  a  rule  made  in  the  inferior  Court.  (A)  In  all  other  cases,  not 
merely  respecting  the  practice  of  each  Court,  the  power  to 
proceed  summarily  entirely  depends  upon  particular  statutes, 
without  which  they  could  not  be  sustained.  In  cases  of  doubt, 
whether  a  summary  proceeding  is  in  point  of  law  sustainable, 
the  safer  course  is  to  proceed  more  formally ;  but  when  a  sum* 
mary  proceeding  is  clearly  permitted  by  law,  it  is  not  only  less 
dilatory  and  expensive,  but  also  often  more  effectual,  and  avoids 
difficulties  that  might  be  encountered  in  a  formal  suit  Thus, 
if  an  attorney  has  given  an  undertaking  in  that  character,  in 
reference  to  a  pending  suit,  it  may  be  enforced  against  him  by 
summary  proceeding;  although,  if  a  formal  suit  were  brought, 
the  same  undertaking  might  be  considered  void  for  want  of 
stating  the  consideration  as  required  by  the  statute  against 
frauds,  (t)  The  applicant's  affidavit  is  also  received  by  the 
Court,  although,  on  the  trial  of  an  action,  the  evidence  of  a 
party  to  a  suit  is  in  general  inadmissible.  There  is,  however, 
one  considerable  objection  to  a  summary  proceeding,  viz.  that 
the  party  opposing  it  usually  swears  last,  and  unless  there  be 
two  or  more  deponents  swearing  positively  to  the  same  matter 
in  favour  of  the  application  having  occurred  at  the  same  time, 
it  not  unfrequently  happens  that  the  party  resisting  the  applb* 
cation  will  swear  so  positively  in  the  negative,  (knowing  that 
two  witnesses  to  the  same  fact  are  in  general  required  to  con- 
vict of  perjury,)  that  the  application  fails ;  though  if  the  op- 

(h)  MdlUh  ▼.  RiehardMon,  9  Bing.  125.      Greava,  1  Crorop.  &  Jervis,  37S,  374 ; 
(i)  BvoRf  ▼•  Duttcombe,  and   in  Re     and  see  HuU  v,  iliftttnt,  3  Tjrw.  R.  4t0. 
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posing  deponents  had  been  examined  as  witnesses  before  a 
jury  viva  voce,  their  countenance  or  manner  would  have  be* 
trayed  the  untruth  of  their  statement,  and  the  phuntiff 's  case 
would  have  been  established.  Therefore,  before  a  summary 
application  should  be  attempted,  the  probability  of  the  oppo* 
nent*a  swearing  so  as  to  defeat  it  should  be  well  considered* 
There  is  also  a  leading  distinction  between  formal  proceedings 
and  summary  motions,  at  least  in  Courts  of  Law,  vis.  that  in 
general  a  plaintiff  succeeding  in  a  formal  suit  is  certain  of  judg- 
ment for  his  costs,  whilst  upon  a  motion  the  Courts  frequently 
exercise  as  much  discretion  over  costs  as  a  Court  of  Equity, 
and  deprive  the  applicant  of  costs,  although  in  other  respects 
he  may  succeed,  {k) 

In  many  cases,  when  formal  suits  are  not  absolutely  essen- 
tial, the  Courts,  in  order  to  save  the  expense  of  a  proceeding 
which  eventually  may  turn  out  not  to  be  sustainable,  permit 
the  merits  or  propriety  of  the  proposed  proceeding  to  be  dis- 
cussed upon  a  preUfninary  motion,  by  granting  a  rule  to  shew 
cause,  founded  on  the  applicant's  affidavit,  why  a  writ  qf  habeas 
carpus,  or  mandamus,  or  prohibition,  or  quo  warranto,  or  eer- 
tiorari,  should  not  be  issued,  and  then  the  opponent  shews  cause 
upon  his  affidavits,  and  the  Court  hear  and  determine  upon  the 
propriety  of  the  required  proceeding  before  it  actually  takes 
place,  by  which,  in  nuuiy  cases,  much  useless  trouble  and  ex- 
pense is  saved.  The  expediency  of  this  preliminary  measure 
was  strongly  advocated  by  the  late  Mr.  Evans,  as  respects  the 
writ  of  habeas  corpus,  and  is  now  generally  practised.  (Q 

It  has  been  held  in  equity  that  a  proceeding  by  summary 
application  does  not  preclude  the  par(y  from  afterwards  pro- 
ceeding by  formal  bill  to  obtain  the  same  object,  if  he  proceed 
with  a  view  to  save  his  right  of  appeal;  (m)  and  it  has  been  de- 
cided that  although  a  statute  give  an  appeal  to  two  commis^ 
siohers,  that  summary  remedy  does  not  prevent  the  party  from 
bringing  a  formal  action  to  try  the  validity  of  the  proceeding.  (») 

Originally  the  three  Superior  Courts  of  Law,  vis.  King's 
Bench,  Common  Pleas,  and  Exchequer,  had  in  most  respects 
separate*  distinct,  and  exclusive  jurisdiction,  via.  the  King^s 
Bench  over  crimitud  matters  and  trespasses  vi  ei  armis  com- 
mitted in  the  county  where  the  Court  sat ;  the  Common  Pleas ^ 


(k)  See  a  recent  instance  in  Clutterbuek 
T.  Cambei,  5  B.  &  Adol.  402. 

{I)  See  anU,  tol.  i.  691  to  696,  and 
title  Habeas  Corpus  Act,  Chitty's  Col. 
Stat.  344,  note  (6).  The  case  of  MtOoni 
▼.  MUlMm,9Moora&S.6S$  BarncU?. 


HarriSf  9  Dowl.  Kep.  Pnct.  31 ,  proceeds 
on  the  same  principle. 

(m)  Wall  ▼.  Attomty-Geturul,  11  Price, 
643. 

(n)  Re  Skaftetkury  ▼.  iiuMfU,  1  Bam. 
k  Cres.  666-,  5  Dowi,  & Byl.  S4. 
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exclusively  over   reat,  personal,  and  mixed  actiom  between     CHAP.  V. 

party  and  party,  except  in  a  few  cases  where  the  of&cers  of '- — ^ 

another  Court  were  concerned;  and  the  Court  of  Exchequer, 
over  aU  revenue  matters,  (n)  But  each  of  those  Courts,  by  the 
contrivances  alluded  to,  viz.  by  the  writ  of  latiiai  in  the  King's 
Bench,  supposing  a  trespass  in  Middlesex,  the  writ  of  quare 
dausum  fregit  in  the  Common  Pleas,  and  the  quo  minus  in  the 
Exchequer,  have  long  assumed  a  coextensive  jurisdiction  over 
all  personal  actions,  when  the  right  of  the  plaintiff  is  legal  and 
not  equitable,  nor  spiritual,  ecclesiastical,  or  maritime,  nor  has 
arisen  out  of  an  illegal  capture ;  (o)  so  that  complainants  (sub^ 
ject  to  a  very  few  exceptions)  now  have  in  general,  in  all  personal 
actions,  the  option  of  suing  in  either  of  the  Courts,  {p) 

To  this  general  rule  there  are  exceptions,  as  that  qjffieers(q)  Exceptions  as  to 
of  another  superior  Court,  in  respect  of  their  duty  to  be  in  tornies,  &c.^of 
constant  attendance  there,  and  an  attorney  of  another  of  the  each  particular 
superior  Courts,  in  respect  of  his  duty  to  conduct  or  defend 
the  causes  of  his  clients  there,  must  be  sued  in  his  particular 
Court,  so  that  he  may  not  be  withdrawn  from  his  duty.(r) 
But  where  the  plaintiff  is  also  such  officer  or  attorney,  then 
his  privilege  to  sue  in  his  own  Court  prevails  against  that  of 
the  defendant ;(«)  and  though  it  was  held  in  the  King's  Bench, 
that  in  the  latter  case  the  defendant  could  not  be  arrested, 
though  he  might  be  sued  in  the  plaintiff's  Court;  (0  yet  the 
Court  of  Exchequer  in  a  subsequent  case  held  the  contrary, 
and  that  attornies  and  clerks  of  the  Exchequer  of  Pleas  might 
in  that  Court  arreet  as  well  as  sue  attornies  of  another  Court*  (ti) 
Serjeamts  and  their  clerks  are  also  privileged  to  be  sued  in  the 
Common  Pleas ;  {x)  but  Barristers f  who  may  now  practise  in  all 
the  Courts,  (y)  have  no  privilege  to  be  sued  in  any  particular 
Court,  although  he  is  privileged  from  arrest  or  imprisonment 
whilst  attending  any  Court  or  on  the  circuit: (2)  and  it  has 


court. 


»  S  Bla.  C.  46. 

SI  Ante,^.  i,  9. 

J})  For  the  history  of  these  con- 
trivances, see  Appendix  to  the  first  edi- 
tion of  Sellon's  Practice*  vol.  i.,  and  Gil- 
bert's Practice,  C.  P. 

(9)  Baktr  V.  Swindon,  1  Ld.  Raym. 
399 ;  3  Salk.  283,  S.  C. ;  Cases  Pr.  C.  P. 
104;  Pr«  Reg.  380;  Barnes,  371,  S.  C«; 
Tidd,  80. 

(r)  Duffy  V.  Oaket,  3  Taunt  166 ;  WiU- 
sUrs  ▼.  Lhyd,  1  Pougl.  38 1 ;  Comerford 
▼•   Price,  id.  312  ;    Gardntr  ▼.  Tenon, 

t  WiU.  42;  Atkim  ▼. »  9  Chitty*s 

Bep.  63;  Tidd,  9th  ed.  80,8]. 

(i)  EOdnt  T.  Hardmg,  1  Cronpt.  &  J. 


345 ;  Bowyer  v.  Hopkins,  1  Yoang  &  J.  1 1 9. 

(0  pMTSim  ▼.  Henaon,  4  Bowl.  &  Rvl. 
73 ;  Tidd,  9th  ed.  80. 

(tt)  Bowver  ▼.  Hoskins,  1  Young  &  J. 
199;  Pitt  ▼.  Poeock,  9  Cromp,  At  M.  46| 
Tidd,  9th  ed.  91. 

(x)  Baker  ▼.  Smndon,  1  Ld.  Raym. 
399  ;  3  Salk.  S83,  S.  C. ;  Tidd,  80. 

(y)  This  was  declared  by  the  king's 
warrant  on  the  {4th  April,  1834,  enabling 
all  barristers  to  practise  in  the  Court  (rf' 
Common  Pleas  in  term,  giving  the  Ser- 
jeants precedence.  See  warrant,  10  Bing. 
571,  post.  Common  Pleas. 

(s)  Meekint  v.  Smith,  1  H.  Bla.  636 ; 
tMntley  ▼•  *— ,  1  Crompt*  &  J.  579* 
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been  recently  decided,  that  a  barrister  may  be  sued  in  tbe 
London  Court  of  Conscience,  (a) 

It  is  not  judicially  settled  whether  the  Uniformity  of  Process 
Act,  2  Wm.  4,  c.  39,  affects  the  privilege  of  an  officer  or  attor- 
ney to  be  sued  in  his  particular  Court.  The  first  section  of 
that  act  certainly  abolishes  the  ancient  necessity  to  sue  a  privi* 
leged  person  by  any  particular  form  of  process  different  from 
that  against  ordinary  persons,  and  prescribes  a  new  general 
form  of  process,  and  enacts  *'  that  such  process  may  issue 
from  either  of  the  scud  Courts ;"  but  the  nineteenth  section  con- 
tinues all  exemptions  from  arrest,  and  the  statute  contains  no  ex* 
press  clause  taking  away  the  right  to  be  sued  only  in  a  particular 
Court,  and,  therefore,  some  authors  insist  that  sudi  privilege 
continues,  (6)  but  another  author  appears  to  have  considered 
that  it  no  longer  exists.(c)  It  is  submitted,  however,  that 
so  important  a  privilege  continues,  for  the  only  object  of 
the  statute  was  to  secure  the  same  form  of  process  in  each 
Court,  but  without  interfering  with  any  privilege ;  and  if  the 
act  is  to  be  construed  to  take  away  the  privilege  of  an  attorney 
to  be  sued  in  his  own  Court,  it  might  equally  be  construed  to 
take  away  the  privilege  of  a  revenue  officer  to  be  sued  in  the 
Exchequer,  and  many  other  privileges  which  certainly  were 
not  intended  to  be  affected  by  that  act. 

There  is  also  a  peculiar  prerogative  jurisdiction  of  the  Court 
of  Exchequer  to  remove  into  tbe  Office  of  Pleas  all  cases 
touching  the  revenue  of  the  crown,  and  if  an  action  be  brought 
in  any  other  Court  against  any  officer  of  revenue,  whether  of 
customs  or  excise,  or  otherwise  in  respect  of  any  transaction 
connected  with  the  execution  of  his  office  or  duty,  whether 
under  process  or  otherwise,  such  action  may  be  removed  into  the 
Court  of  Exchequer,  on  the  alleged  ground  that  as  that  Court 
is  peculiarly  conversant  with  all  questions  arising  upon  the  con>» 
^traction  of  the  revenue  law,  it  is  desirable  that  the  propriety 
of  tbe  conduct  of  such  officers  should  be  there  determined,  (cf) 
nor  is  it  necessary  that  the  king's  interest  should  be  in  ques« 
tion.(<if)  But  a$  such  a  prerogative  is  calculated  to  excite  sus- 
picion of  partiality  and  favour  to  the  officer,  it  would  be  for 


(a)  WettmhaU  ▼.  WakefUld,  10  Bing. 
355. 

(ft)  Chapman's  King's  Bench  Practice, 
Addenda,  75;  Tidd's  Supplement,  A.D., 
1833,  p.  65. 

(c)  Chitty,  T.  edit.  Archbold's  Pract. 
vol.  i.  21 ;  vol.  ii.  6Si,  and  note  (fc). 

(d)  Cawthom  v.  Campbell,  1  Ansfr. 
S05 ;  Siddon  ▼.  Eatt,  1  Crompt  &  J.  12; 


and  see  Hammond^t  ca$e,  Hardr.  176; 
Penney  t.  Bailmf,  Banb.  309;  Berkly^  ▼. 
WalUTtf  id.  306 ;  Lamb  v.  Gunman,  Far* 
ker,  143;  Re  Kingsman,  1  Price's  Rep. 
206;  Bmingfield  ▼.  Stratford,  8  Price, 
584;  Man.  £xch.  Prac.  161, 164;  Bac. 
Ab.  Court  of  Exchequer,  B. ;  Vin.  Ab. 
Court  of  Exchequer,  P. ;  3  Bla.  Com.  44« 
note  (24),  ti*  see  the  practice. 
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the  honour  of  the  crown  and  its  officers  if  it  were  annulled,  or     CHAP.  v. 

Sect.  II. 

at  least  not  acted  upon,(e)    When  this  prerogative  proceeding '—^ 

applies,  the  Court  of  Exchequer  interposes  on  motion,  by  or- 
.dering  the  proceeding  to  be  removed  into  the  Office  of  Pleas, 
and  which  order  operates  by  way  of  injunction.  The  usual 
order  in  cases  of  this  nature  is,  '^  that  the  action  be  removed 
out  of  the  Court  in  which  it  is  depending  into  the  Office  of 
Pleas,  and  that  it  be  there  in  the  same  forwardness  as  in  the 
other  Court."  The  order  however  does  not  operate  as  a  cer- 
tiorari to  remove  the  proceedings,  but  merely  as  a  personal 
order  on  the  party  to  stay  them  there,  and  of  course  requires 
the  defendant  in  the  action  to  appear,  accept  a  declaration, 
and  put  the  plaintiff  in  the  same  state  of  forwardness  in  the 
Office  of  Pleas  as  he  was  in  the  other  Court.  (/) 

There  is  a  privilege  even  more  extensive  in  favour  of  an  officers  of 
officer  of  the  Court  of  Chancery,  or  other  person  sued  for  any  S^^fJ***^ 
thing  done  in  that  capacity,  for  that  Court  has  jurisdiction  to 
stay  by  injunction  or  order  any  suit  against  any  person  for 
executing  the  process  of  their  Court,  although  it  was>  issued 
irregularly,  and  a  trespass  committed.  (^)  And  the  Court  of 
Chancery  will  not  allow  a  person  to  bring  an  action  at  law  for 
damages  for  an  improper  arrest  under  an  attachment  out  of 
a  Court  of  Equity,  though  it  will  refer  it  to  the  master  to  in- 
quire what  compensation  he  ought  to  receive.  (A)  The  prac- 
tice seems  to  be  by  injunction  to  restrain  the  proceeding  at  law, 
but  without  prejudice  to  any  application  the  party  may  be  ad- 
vised to  make  to  the  Court  of  Equity  for  compensation  ;(f)  or 
supposing  sequestrators  on  process  of  a  Court  of  Equity  should 
have  seized  property  claimed  by  a  third  person,  his  only  course 
is  to  apply  to  the  Court  for  leave  to  bring  an  action  of  eject- 
ment or  trover,  or  to  be  examined  in  the  chancery  suit  as  to 
hit  interest  in  the  land  or  goods  sequestered,  {k) 


(c)  The  mode  in  which  justice  is  at 
}>rejcnt  administered  in  revenue  causes  in 
the  Court  of  Exchequer  is  free  from  sus- 
picion, but  stili  it  is  to  be  regretted  that 
such  a  prerogative  should  exist,  or  at 
least  be  exercised.  Until  lately  special 
jurors  in  the  Exchequer,  when  they  found 
a  verdict  for  the  crovui,  had  two  guineas 
each,  and  only  one  guinea  when  they 
found  for  the  defendant.  And  it  is  upon 
record,  tliat  if  a  special  juryman  fre- 
quently found  a  verdict  againtt  the  crown, 
or  evea  hesitated,  care  was  afterwards 
taken  that  he  should  not  be  on  the  jury. 
But  these  odious,  distinctions  are  bo 
longer  adhered  to. 

(/)  Per  Eyre,  C.B.  ia  Cwthom  r. 

TOL.  II. 


Campbell,  1  Anstr.  905,  in  notes. 

(g)  1  Mad.  Chan.  Prac.  135  to  137; 
Smith's  Chan.  Prac.  34«,  344,  345; 
Froufd  V.  Lawrence,  1  Jac.  &  W.  655 ; 
Kaye  v.  Cunningkanit  5  Mad.  406  ;  id. 
S97  ;  S  Swanst.  313 ;  Baily  v.  Devcreiix, 
1  Vem.  269;  Cbitty's  Eq.  Dig.  589; 
see  post,  Prohibition. 

(h)  Batchebr  v.  Blake,  i  Hog.  98 ; 
Chitty's  £q.  Dig.  1482. 

(»)  Frowd  v.  hawrenee,  1  Jac.  &  W.  655 ; 
and  references  Smith's  Chan.  Prac.  342. 
See  as  to  proceedings  against  sequestra- 
tors, who  have  seized  property  of  a  third 
person,  Smith's  Chan.  Prac.  344^  345. 

{k)  Brooks  y.  Greathead,  1  Jac.  &  W. 
178  f  Smith's  Chan.  Prac«  344. 
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Where  debt  or 
damages  are 
sinall. 


In  general  these  superior  Courts  have  jurisdiction,  howevet 
smaU  the  debt  or  injury ^  and  at  common  law  it  is  no  answer  or 
defence  that  the  debt  or  damages  to  be  recovered  will  be 
under  forty  shillings ;  and  although  there  be  a  looal  Couit^ 
yet,  if  the  case  is  not  b  all  respects  within  its  jurisdictfod,  or 
the  complainant  could  not  otherwise  proceed  tlierein,  then  he 
may  sue  In  the  superior  Courts^  but  subject  to  the  power  of 
the  judge  to  certify  under  43  Eliz.  c.  6,  when  the  damages  re- 
covered are  less  than  forty  shillings,  and  thereby  deprive  him 
of  costs ;(/)  for  the  smallness  of  the  damages  is  no  reason  that 
the  complainant  should  lose  them,  (m)  There  are  however  hi 
most  parts  of  England  local  inferior  jurisdictions,  usually  called 
Courts  of  Request^  or  Courts  of  Comciencey  very  inconve- 
niently varying  Arom  each  other  in  their  respective  provi- 
sions, (n)  some  prohibiting  suits  for  debts  under  <£10,  others 
under  £5^  and  others  under  «£S,  from  being  brought  in  any 
other  Courti  and  to  be  taken  advantage  of  by  the  defendant  in 
different  ways,  pointed  out  by  each  particular  act,  as  by  motion 
or  plea  or  suggestion )  (o)  and  sometimes  containing  a  general 
prohibition  from  suing  in  'any  other  Courti  in  which  case  the 
objection  Is  even  a  ground  of  nonsuit,  (p)  As  those  local 
Courts  have  no  jurisdiction  to  summon  witnesses  out  of  the 
jturisdiction)  and  in  general  all  inferior  Courts  are  confined  to 
oittses  of  action  which  originally  arose  within  their  jurisdiction, 
or  at  least  where  an  account  had  been  there  settied,  it  might 
have  been  supposed  that  such  Courts  could  not  take  cogni- 
sance of  causes  of  action  that  had  arisen  ou:  of  their  juris- 
diction {  it  has  however  been  decided,  that  in  general  when 
the  defendant  resides^  and  could  have  been  served  with  pro- 
cess within  the  jurisdiction,  the  inferior  Court  may  proceed, 
although  the  cause  of  action  accrued  elsewhere,  and  this, 
although  the  plaintiff  was  wholly  ignorant  of  such  residence  of 
the  defendant,  and  actually  served  him  with  process  from  the 
superior  Court  oiit  of  the  inferior  jurisdiction,  (j')  Hence  the 
necessity  for  ascertaining  when  the  debt  is  small,  whether  some 
local  jurisdiction  may  not  preclude  the  plaintiff  from  suing  in 


(I)  Wright  ▼•  Nuttal,  10  Bam.  & 
Crest.  49{. 

(m)  Antt,  fol.  I.  9S ;  Tubh  v.  Wood- 
ward, 6  T.  R.  175 ;  Butbtf  v.  Fenron,  8  T. 

(n)  See  the  collection  of  these  Rta- 
tutet  by  Mr.  Tidri  Pratt;  and  iice  Chit. 
Col.  8tal.  tit.  Costs.  A  getieral  act  con- 
solidatinf;  tiic  enactments  is  required. 

(0)  See  the  statutes  and  notes  in  Chit. 
Col.  Stat,  tit.  CoiU }  lidd  Pfatt's  Courts 


of  Request  Acts. 

(p)  Rex  V.  Johm&n,  6  £ait,  5S5)  Par- 
ser V.  Eiding,  1  East,  dfif :  IMnkoit  t. 
Matthewt,  4  T .  R.  503;  1  Chit,  on  Plead- 
ing. 475.  476. 

(q)  Graham  ¥.  Bmwitf .  S  Crompt.  h  J. 
S?7  ;  Baiidon  v.  Pitter,  S  Bam.  fie  AM. 
210;  1  Chitt/ii  Rep.  655,  S.  C. ;  Ooftst. 
Aibin,  M*Clel.  Hep.  50t ;  Spenter  v.  Hoi- 
toiiHij^,  15  East,  674. 
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A  suMrior  Court.    So  even  where  the  defendant  is  an  attor-     chap.  v. 

ney,  and  could  not  have  been  sued  in  an  inferior  Court,  if  the  '- — - — < 

damages  recovered  against  him  should  be  under  fort}/ shillings, 
the  judge  may  certify  under  43  Eliz.  c.  6,  so  as  to  deprive  the 
plaintiff  of  costs,  (r) 

The  recent  enactments  1  Wm.  4,  c.  70,  and  subsequent  acts.  Alterations  and 
do  not  alter  the  jurisdiction  of  the  Superior  Courts  at  West-  extension  of  ju- 
minster,  eicceptlng  that  the  sect.  1, 18  and  14,  add  9l  fifth  judge  Coarts  of  law 
to  each  Court,  and  abolish  the  Courts  of  Sessions  in  Cheshire  ^^  ^^^^  «^*»- 
and  Walesj  and  distribute  and  remove  the  suits  {s)  then  depend- 
ing in  such  Court,  amongst  the  Courts  at  Westminster,  yh,, 
the  power  of  amending  the  records  of  fines  and  recoveries 
suffered  in  the  Welsh  Courts,  is  transferred  to  the  Court  of 
Common  Pleas,  depending  actions  into  the  Exchequer,  criminal 
prosecutions  and  informations  in  the  nature  of  quo  warranto 
into  the  Crown  Office  of  the  Court  of  King's  Bench,  and  de- 
pending suits  In  equity  into  the  Courts  of  Chancery  or  Ex- 
chequer, and  leaving  all  future  suits  and  proceedings  to  be 
instituted  in  one  of  those  Courts,  according  to  its  appropriate 
jurisdiction.  (/)  The  recent  changes  in  the  law  principally 
alter  only  the  forms  of  proceedings,  and  enforce  a  uniformity  of 
process  to  bring  the  defendant  into  Court,  either  by  summons 
or  by  capias,  when  the  party  is  to  be  arrested,  (»)  and  authorize 
all  the  fifteen  judges,  or  at  least  eight  of  them,  including  the 
three  chiefs,  to  make  general  rules  for  regulating  the  proceed- 
ings of  all  the  three  Courts,  {x)  and  during  five  years,  from 
1  June,  A.D.  1833,  to  make  rules  relative  to  pleading,  to  come 
into  force  after  they  have  laid  before  parliament  for  six 
weeks,  (tf)  But  still  each  Court  retains  its  antecedently  existing 
jurisdiction  of  making  rules  for  regulating  their  oum  particular 
proceedings,  and  continues  their  previous  rules  and  pecu- 
liar practice  in  force,  "  promded  they  be  not  repugnant  to  the 
general  rules  so  made ;"  (z)  and  accordingly  the  Court  of  Ex- 
chequer have  promulgated  such  particular  rules  relating  to  the 
practice  of  their  own  Court;  (a)  and  very  recently  the  Court  of 


(r)  Wright  ▼.  Nuttal,  10  Bam.  & 
CreM.  493. 

(i)  It  was  decided  that  a  jadpfroent  on 
a  tcNifront  of  attorney  to  confess  judgment 
in  one  of  the  Courts  of  Great  Sessions  in 
Wales,  given  previously  to  1  Wm.  4# 
c.  70,  rould  nut  be  enteied  up  in  the 
Court  of  Kxchequer,  as  that  instrument 
could  not  be  deemed  a  sttit,  Williami  v. 
Williams,  1  Cromp.  &  Jerv.  387;  Jonet 
V.  Clarke,  id.  447. 

(0  ]  Wm.4,c.  70,  s.  14. 


(tt)  «  Wm.  4,  c.  39. 

(x)  1  Wm.  4>  c.  70,  8. 11 ;  and  see 
Rules  Trin.  Term,  1  Wm.  4,  A.D.  1881, 
made  thereon,  and  rules  Hil.  Term,  A.D. 
1832. 

(y)  3  &L  4  Wm.  4,  c.  42,  s.  1  ;  and 
the  Rules  of  Hil.  Term,  1834,  thereon, 
relating  principally*  to  pleading. 

(s)  I  Wm.  4,  c.  70,  s.  11. 

(a)  See  the  General  Rules  of  Court  of 
Exchequer,  Mich.  Term,  1  Wm.  4;  1 
Cromp.  &  Jerv.  270  to  285. 
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Court  may  be 
inflaenced. 


CHAP.  V.  Common  Pleas  has  promulgated  particular  rules  relative  to  the 
— — — : —  acknowledgment  of  deeds  under  the  Fine  and  Recovery  Act.  (a) 
By  what  cir-  Subject  to  the  before  enumerated  exceptions,  the  great  bulk 
option  toVoe*!  ^^  litigation  between  private  subjects  (consisting  principally  of 
a  particular  personal  octtOTis  and  the  action  of  ejectment)  may  be  instituted 
in  either  of  these  three  principal  Courts  at  the  option  of  the 
plaintiff.  But  still  there  are  many  circumstances,  as  weQ  at 
law  as  in  equity,  or  of  a  spiritual  or  ecclesiastical  nature,  not 
strictly  of  jurisdiction,  but  of  essential  importance  to  be  con- 
sidered, in  preferring  one  Court  to  the  other,  and  a  few  of 
which  we  will  now  endeavour  to  suggest. 

These  principally  relate  to,,  firsts  the  nature  of  the  question, 
whether  of  fact  or  law ;  thus,  if  it  be  even  collaterally  connected 
with  the  criminal  law  or  corporation  law,  or  parochial  settlement, 
&c.,  the  King's  Bench  may  be  preferable,  because  those  subjects 
are  there  most  frequently  discussed,  and  consequently  best  un« 
derstood.  If  on  the  other  hand  it  relate  to  real  property,  or  re- 
quire a  very  full  and  deliberate  investigation,  then  it  may  be  ad- 
visable to  proceed  in  the  Court  of  Common  Pleas ;  (6)  whilst  if 
the  matter  be  connected  with  a  revenue  question  or  the  subject 
of  tithe,  the  Court  of  Exchequer  should  in  general  be  resorted 
to ;  unless  the  interest  of  the  crown  or  of  a  revenue  officer  be 
opposed  to  the  complainant ;  because  in  general  revenue  and 
tithe  questions  are  there  most  frequently  discussed. 

Secondly^  Should  be  ascertained  the  probable  favourable  or 
adverse  decision,  opinion  or  even  inclination  of  one  or  more  of 
the  judges  of  a  particular  Court,  not  only  upon  certain  ques- 
dons  of  law^  but  also  upon  some  matters  oifact^  or  ethics,  or 
evidence  afiecting,  or  at  least  bearing  upon,  the  point  of /air  or. 
fact  to  be  decided  in  the  particular  case,  or  his  sentiments  upon 
the  amount  of  damages  that  should  be  awarded  in  some  actions 
connected  with  the  feelings ;  as  in  actions  for  criminal  conver- 
sation or  for  debauching  a  daughter,  or  for  a  libel,  &c.,  or  on 
the  subject  of  costs^  and  differing  from  that  of  the  other  Courts 
or  judges;  and  especially  who  will  be  the  judge  before  whom 
the  cause  would  probably  be  tried,  (e) 


{a)  SUt.  3  &  4  W.  4,  c.  74,  s.  89;  and 
rule  C.P.  Trin.  Term,  4  W.  4,  A.D.  18S4. 

(6)  It  19  to  be  regretted  that  an  ex- 
dnsive  jurisdiction  over  all  conveyancing 
and  real  property  questions,  and  actions 
of  ejectment,  has  not  been  vested  in 
or  rather  restored  to  this  Court,  as  they 
would  certainly  be  there  better  discussed 
and  considered,  and  an  uniform  sytem  of 
real  property  law  established. 

(c)  More  than  mere  allusion  to  ex- 
amples might  be  improper;  but  it  is  well 


known  that  in  one  Court  there  is  a  judge 
pre.eraineotly  distinguished  for  bu  high 
constitutional  principles  and  just  views  of 
the  rights  of  the  crown  and  of  the  subject, 
>nd  who,  in  all  trials  between  the  king 
and  the  people,  will  always  evince  his 
opinion  that  the  dignity  of  the  crown  is 
best  upheld  by  the  waiver  of  prerogative, 
when  in  competition  with  the  just  in- 
terests of  tlie  subject.  In  another  Coort 
a  judge,  distinguished  for  his  profound 
generd  legal  knowledge   aud   exoeiieDt 


AND  WHICH  COURT  PREFERABLE. 
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Thirdly^  The  whole  practice  of  all  the  three  Courts,  as  it 
may  apply  to  the  particular  suit  or  business,  or  at  least  when 
in  any  important  respect  it  may  differ  in  one  Court  from  the 
other,  should  be  considered,  and  whether  on  account  of  any 
difference  it  will  be  preferable,  either  as  regards  the  principal 
stages  in  the  cause,  or  some  subordinate  or  collateral  matter, 
or  even  in  the  more  liberal  allowance  of  costs,  to  proceed  in 
one  Court  than  in  the  others,  {d) 

Thus  there  is  a  difference  in  the  practice  of  the  Court  of 
King's  Bench  and  Common  Pleas  in  favour  of  the  former,  as 
regards  the  lien  of  the  plaintiff's  attorney,  when  there  is  a 
cross  suit  or  proceeding,  and  which  difference  would,  when 
there  are  or  likely  to  be  cross  actions  or  proceedings,  render  it 
advisable  for  the  plaintiff's  attorney  to  prefer  the  former 
Court;  (e)  for  in  the  King's  Bench  the  debt  and  costs  of  one 
-action  cannot  be  set  off  against  those  of  another,  without  at 
least  providing  for  the  lien  of  the  plaintiff's  attorney  being  satis- 
fied in  full,  {e)  whilst  in  the  Common  Pleas  (/)  and  in  a  Court  of 
Equity  (^)  the  attorney's  lien  is  not  allowed  to  prevent  such 
set-off. 


CHAP.  V. 
Sect.  II. 


dispassionate  decisions ;  and  in  the  other 
Goart  of  law  a  jadge,  justly  celebrated 
for  his  perspicuity,  especially  in  all  sub- 
jects relative  to  patents  and  inventions, 
and  before  whom  therefore  a  complicated 
patent  cause  might  with  confidence  be 
tried.  It  will  not  be  dented  that  In  many 
cases,  it  is  of  the  utmost  importance, 
not  only  that  the  judge  should  be  of  ge- 
neral ability,  but  also  be  familiarly  ac- 
quainted with  the  subject  to  be  tried, 
for  otherwise  he  will  not  be  able  to  ex- 
plain and  observe  upon  to  the  jury  the 
facts  and  law  applicable  to  the  case,  and 
a  just  result  will  be  endangered.  Lord 
JVlansfield  was  celebrated  for  his  great 
iinowledge  of  insurance  and  mercantile 
law,  and,  consequently,  whilst  he  pre- 
sided, an  admirable  system  of  mercantile 
Jaw,  as  regarded  those  subjects,  was  es- 
tablisbed.  Whilst  it  is  well  known  that 
another  judge  was  so  entirely  ignorant  of 
insurance  causes,  that  after  having  been 
occupied  six  hours  in  trying  an  action  on 
A  policy  of  insurance  upon  goods  (Russia 
duck)  from  Russia,  he  in  his  address 
to^the  jury  complained  that  no  evidence 
bad  been  given  to  show  how  Russia 
ducki  (mistaking  the  cloth  of  that  name  for 
the.  bird)  could  be  damaged  by  sea  water 
and  to  what  extent.  In  the  time  of  the  late 
Lord  Kenyon  we  remember  that  verdicts 
for  large  damages  were  favoured  in  actions 
for  all  violations  of  morality  and  injuries 
to  the  feelings,  and  upon  motives  quite 
ooiuistent  with  the  existing  principles  of 


law  as  explained  by  the  late  Lord  £rs- 
kine.  Whilst  before  another  deceased  judge 
the  mere  suggestion  of  conspiracy  or 
fraud  inclined  him  towards  conviction, 
but  yet  who  abstained  from  giving  moral 
lessons  from  the  bench  ;  although  another 
judge,  carried  away  by  the  latter  object, 
not  unfrequently  lost  sight  of  the  maui 
point  in  the  cause.  These  few  instances 
are  merely  alluded  to,  in  order  to  evince 
the  expediency  of  some  consideration  of 
the  tribunal  to  be  selected. 

(d)  Thus  in  K.B.  if  the  sentence  against 
the  principal  fur  a  criminal  offence  be 
under  consideration,  perhaps  time  might 
be  given  to  put  in  bail,  but  not  so  in 
C.  P.  Joyce  v.  Pratt,  6  Bing.  377 ;  but 
see  Bennett  v.  Kinnear,  3  Moore,  259; 
Aihnwre  v.  Fletcher,  IS  Price,  523,  pott. 
So  a  warrant  of  attorney  in  the  Exche- 
quer, at  least  as  regards  a  summary 
application  for  relief  against  it,  may  be 
a  better  security  than  in  K.  B.  or  C.  P. 
Matthews  v.  Lewit,  1  Anst.  7 ;  2  Man.  Ex. 
Pr.  500,  $ed  quxre ;  see  post.  Exchequer. 

(e)  Tidd's  Pr.  9th  ed.  339,  992 ;  3 
B.  &  Ores.  535 ;  2  B.  &  Cress.  800 ; 
4T.  R.  123;  6  T.  R.  456;  8  T.  R.  70; 
1  Dowl.  &  R.  168. 

(/)  8  Bing.  29;  1  Moore  &  Scott, 
93,  S.  C;  1  Dowl.  Pr.  Cas.  242;  Hall 
V.  Ody,  2  Bos.  &  P.  '28;  Schoole  v.  Noble, 
1  Hen.  Bla.  23;  4  Taunt.  632;  8  Taunt. 
526. 

(g)  15  Ves.  72,  539;  2  Ball  fie  B.  34; 
Hullock  on  Costs. 


S22 


JURISDICTION  OF  SUFERIOK  COURTS, 


CHAP.  V. 

S^CT.  II. 


Fourthly f  The  arrear  or  state  of  business  in  the  respective 
Courts,  and  the  certainty  or  probability  of  obtaining  a  trial  or 
decision  sooner  in  one  Court  than  the  other,  especially  when  an 
important  witness,  whose  viva  voce  testimony  may  be  material^ 
is  about  to  leave  the  kingdom,  or  reside  at  a  great  distance 
from  the  place  of  trial.  (Ji) 

Fifthly,  Relating  to  the  retainer  or  employment  of  one  or 
more  particular  counsel,  either  of  generally  superior  talent  or 
influence  in  a  particular  Court,  or  of  paramount  knowledge  of 
the  particular  question  of  fact  or  law,  or  particular  ability  in  the 
examination  of  a  known  difficult  witness,  or  of  peculiar  zeal 
upon  some  particular  subjects  of  litigation,  (I)  and  especially 
whether  it  be  certain  such  counsel  will  attend  during  the  whole 
trial,  or  upon  argument,  or  upon  a  motion  for  a  new  trial,  or  in 
arrest  of  judgment,  or  perhaps  be  absent  at  some  critical 
time;(m)  and  whether  in  case  all  the  most  efficient  counsel 
practising  in  a  particular  Court  should  have  been  already  re- 
tained for  the  defendant,  it  may  not  be  advisable  to  proceed  in 
another  Court,  or  abandon  the  already  commenced  action,  or 
whether  it  will  be  preferable  specially  to  retain^  even  at  an  in- 
creased expense,  a  pre-eminent  counsel  usually  practising  in 
another  Court,  or  on  another  circuit,  and  oppose  him  to  those 
already  retained  by  the  defendant,  or  even  for  a  defendant  to 
file  a  bill  in  the  Exchequer,  and  by  an  injunction  there  stay  a 
trial.  In  a  preceding  page  it  was  observed,  that  when  the 
merits  strongly  preponderate  in  favour  of  one  party,  he  will 
usually  succeed  with  the  assistance  of  any  counsel;  but  it  too 
frequently  occurs,  even  at  the  present  time,  that  extraordinary 
talent  in  a  particular  counsel  will  really  prevail  against  the  jus- 
tice of  the  case,  (n)  There  are  also  numerous  other  instances 
where  judgment  may  be  usefully  exercised  in  the  selection  of 
a  particular  Court  or  remedy  in  preference  to  another,  and 
which  will  be  pointed  out  in  the  progress  of  this  chapter. 

Before  the  late  act  1  W.  4,  c.  70,  sect.  8,  successive  writs  of 
error  were  sustainable  in  certain  cases  from  the  judgment  of 


(k)  NotwitbstaDding  the  now  esta- 
blished power  of  enforcing  the  exaroina* 
tion  of  witnesses  abroad  or  about  to  pro- 
ceed abroad  on  interrogatories,  see  post, 
346,  and  1  W.4,  c.22;  still  it  u  fre- 
quently of  the  utmost  importance  to  secure 
the  actual  attendance  and  examination  of 
witnesses  viva  voce  on  the  trial.  And  see 
Jdacalpine  ▼.  PowUs,  3  Tyr.  R.  871. 

(0  At  the  time  that  Sir  W.  Garrow, 
my  earliest  patron  at  the  bar,  practised 
as  an  advocate,  it  is  well  kqoyrn  that  bis 
talent  in  croM  examiostioa  very  ire» 


quently  occasioned  verdicts  that  would 
inevitably  have  been  the  other  way,  if 
tlie  witness  bad  been  examined  by  any 
other  counsel.  And  in  such  respect  was 
his  peculiar  talent  held,  that  most  judges 
suspended  for  the  time  the  practice  of 
slowly  taking  down  all  that  was  sworn,  in 
order  to  give  full  effect  to  his  skilful  and 
energetic  mode  of  rapidly  pressing  vary- 
ing questions  in  order  to  detect  falsebofiid* 

(m)  See  untc,  3d  part,  p.  7  U 

(n)  Ibid. 


AND  WHICH  COURT  PEBFBBABI.I.  SSS 

the  Court  of  Common  Pleas  into  the  Court  of  King*8  Bencb^     chap.  v. 

and  afterwards  from  thence  into  the  Exchequer  Chamber,  and  ^ — — '- — 1-. 

then  into  the  House  of  Lords,  and  which  were  certainly  adverse 

to  the  Court  of  Common  Pleas,  and  favourable  to  the  King's 

Bench  and  Exchequer  of  Pleas ;  and  these  successive  stages 

of  delay  were  permitted  contrary  to  the  general  principle  that 

muUipUeity  ofappeaU  ought  not  to  be  favoured,  (o)  and  at  that 

time,  in  order  to  avoid  the  delay  incident  to  these  proceedings, 

it  was  advisable,  when  the    debt  exceeded    50/«,    or  even 

when  less,  at  an  increased  expense  to  be  borne  by  the  phun- 

ti£^  to  commence  the  action  by  original  writ  returnable  in 

King's  Boncb,  in  which  case  the  writ  of  error  must  have 

been  brought  at  once  in  the  House  of  Lords.    But  now  as 

that  statute  in  all  cases  requires  every  writ  of  error  upon 

the  judgment  of  either  of  the  superior  Courts  to  be  brought 

in  the  first  instance  in  the  Court  of  Exchequer  Chamber, 

before  the  judges  of  the  two  other  Courts,  and  upon  the 

judgment  in  the  Exchequer  Chamber  in  the  House  of  Lords, 

it  follows  that  it  is  so  far  immaterial  whether  the  action  be 

commenced  in  the  K.  B.,  C.  P.,  or  Exchequer ;  and  thb  act, 

together  with  the  uniformity  of  process  act,  3  W.  4,  c.  39,  have 

greatly  tended  to  equalize  the  number  of  actions  in  each  Court. 

So,  formerly,  as  only  a  Serjeant  could  be  heard  in  the  Court 
of  Common  Pleas  in  support  of  or  against  a  motion  for  a  new 
trial,  it  became  important  to  consider,  before  the  commence- 
ment of  the  action,  whether  the  counsel  who  would  conduct 
the  trial  would  or  not  be  Serjeants,  and  if  not,  then  to  proceed 
in  the  King's  Bench ;  because  the  greatest  inconvenience,  if 
not  loss,  has  arisen  from  a  seijeant  having  to  speak  upon  a  new 
trial  when  he  was  not  concerned  in  the  cause  at  Nisi  Prius,  and 
consequently  was  comparatively  ignorant  of  what  had  passed  on 
the  trial.  But  now,  by  the  recent  opening  of  the  Court  of  Com* 
mon  Pleas  to  all  barristers  as  well  as  seijeants,  that  objection 
has  been  judidously  removed,  (p)  These  few  of  very  nume« 
reus  ciroumstances  that  may  influence  the  choice  of  a  particular 
Court,  are  stated  only  as  instances,  and  to  impress  practitioners 
with  the  necessity  for  keeping  in  view  the  difference  in  the 
practice  of  the  Courts,  which  will  be  enumerated  in  the  course 
of  this  volume. 

We  will  now  proceed  to  state  the  jurisdiction  of  each  Court 
in  particular,  and  occasionally  suggest  the  expediency,  under 

(o)   Farham  ▼.  TempUr,  3  Phii.  Ec  appeals." 

Cas.255.   PerSirJ.Nicholl.  "Although  (p)  See  the  king^s  warrant,   lOBing. 

the  Uw  favour!  the  right  of  appcali  yet  57i,  579 }  and  pctt.  Court   of  Commoo 

it  does  not  favour  the  vmUiplmiim  of  Pleai, 
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CHAP.  y.     particular  circumstances,  of  proceeding  in  one  Court  in  pre* 
_!fl! — L.  ference  to  another. 


Sect.  III. — Jurisdiction  of  the  Court  of  King's  Bench. 

Fint,  Over  Civil  Matters, 


1,  Formal  actions, 

1*  Personsal  actions, 

2.  Mixed  actions. 

S.  Not  over  real  actions. 

2.  Summary  over 

Habeas  corpus. 

Awards. 

Annuities. 

Mortgage  Deeds. 

Bail     bonds     and    replevin 

bonds. 
Warrants  of  attorney. 
Officers  of  the  Court,  sberids, 

bailiiTs. 
Attomies  and  articled  clerks, 
Costs  of  election  petitions. 
S.  Furtherance  of  the  Court's  own 

jurisdiction 
Under  interpleader  act,  1  & 

2W.4,  C.58. 
Under  commission  and  inter- 

rogatory  act,  1  W-  4,  c. 

In  what  respect  has  power  to 
compel  a  discovery. 
4.  lu  aid  of  civil  jurisdiction  of 
other  Courts,  or  in  compel- 
ling them  to  act,  or  restrain* 
uig  them  from  acting,  or 
on  appeal  from  their  deci- 
sion. 

In  general. 

Answering  case  from  a  Court 
of  equity. 

drying  an  issue  from   such 
Court. 


Enforcing  judgments'  of  in- 
ferior Courts. 

Mandamus  to  compel  inferior 
Courts,  or  officer,  to  act. 

Prohibitions. 

As  a  Court  of  error  and  ap- 
peal, 

1.  Formally. 

2.  Summarily,  as  be- 
tween landlord  and 
tenant. 

3.  In  other  cases. 
Secondly,  Over  Criminal  and  Public  Mat^ 

ters. 

In  general. 
By  indictment. 
By  criminal  information. 
Alteration  of  practice  in  giving  judg- 
ment immediately  after  trial,  &c. 
By  articles  of  the  peace. 
Informations  in  nature  of  quo  war* 

ranto. 
Criminal  jurisdiction  as  a  Court  of 
appeal. 

Formal  by  writ  of  error. 
Summary    by    certiorari    over 

convictions  and  orders. 
Coroners'  inquests. 
Cases  stated  by  Court  of  ses- 
sions. 

Poor  rale  itself. 
Assessments, 

Settlements,  orders  of  re- 
moval, &c. 
Sewers,  controul  over  oommb- 
sioners. 


III.  The  juris.       The  jurisdiction  of  the  Court  of  King's  Bench  is  by  fi&r  the 
nera'rpracticr"  ™^®*  extensive  of  all  the  Courts,  whether  of  law  or  equity,  for  it 
of  the  Court  of   has  coffuizance  as  well  of  all  criminal  maiters  as  of  most  civil 
Bench.  (9)         injuries^  and  has  also  considerable  jurisdiction  over  matters  col- 
lateral or  distinct  from  any  formal  suit,  and  over  inferior  Courts. 
It  administers  jusdce  either  in  formal  civil  actions  decided 
upon  demurrer  on  points  of  law,  or  by  a  jury  trying  formal 
issues  otfactf  or  it  affords  justice  summarily  upon  affidavit t 
motion f  rule  nisi,  and  rule  absolute,  and  enforces  the  latter 
with  costs  by  attachment.    So  as  regards  criminal  and  public* 
proceedings,  there  will  be  found  a  similar  distinction  between 
formal  indictments  and  informations,  and  more  summary  pro* 
ceedings. 


(f)  See  in  general  3  Bla,Com.  4t,      Bench,  A.  2;  Com.  Dig.  Courts,  B»;  f 
109;  Bac.    Ab.   tit.  CoarU  of  King's     Inst.23,71,  5dO. 
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We  have  seen  that  originally  the  Court  of  King's  Bench     cHAP.  v. 
had  merely  jurisdiction  over  criminal  matters  and  trepasses  vi     Sect.  III. 


Virat   What 

et  armk^  committed  in  the  county  where  that  Court  happened  jurisdiction 
to  be,  and  actions  against  persons  in  the  actual  custody  of  the  over  ami  mat- 
marshal^  and  against  the  officers  and  aitomies  of  the  Court, 
who  were  not  to  be  compelled  to  answer  elsewhere ;  and  by  the 
express  terms  of  Magna  Charta,  9,H.  8,  c.  xi.,  it  was  enacted 
that  '^  Common  Pleas  shall  not  follow  our  Court,  (i.  e.  of  K.  B.) 
but  be  holden  in  a  certain  placed  (r)  At  length,  however,  by 
feigning  that  a  trespass  had  been  committed  in  Middlesex, 
where  the  Court  had  then  fixed,  or  that  the  defendant  was  in 
the  custody  of  the  marshal,  the  Court  assumed  and  finally  esta- 
blished a  jurisdiction  over  all  personal  actions,  though  before 
only  cognizable  in  the  Court  of  Common  Pleas,  {s)  So  that 
(subject  to  the  exceptions  before  noticed  relative  to  officers  and 
attornies  of  another  Court,  (t)  and  revenue  officers,  {u)  and 
persons  executing  the  process  of  the  Court  of  Chancery,  (a?) 
and  also  subject  to  a  few  enactments  requiring  actions  thereby 
given  to  be  brought  in  the  Exchequer,)  it  is  now  established 
that  every  complainant  has  the  choice  of  commencing  in  the 
King's  Bench  all  formal  actions  of  account,  (strictly  so  called,) 
assumpsitj  covenant,  debt,  detinue,  case  of  every  descrip- 
tion, whether  for  injury  to  the  person,  personal  property,  or 
real  property,  trover,  replevin  and  all  actions  of  trespass  vi  et 
armis,  whether  for  direct  injuries  to  the  person,  as  for  as- 
siault,  battery,  false  imprisonment,  or  for  direct  injuries  to  per- 
sonal or  real  property  in  England  or  Wales,  or  in  the  counties 
of  Chester  and  city  of  Chester ;  {y)  and  this  whether  the  cause 
of  action  arose  in  Middlesex  or  elsewhere  in  England,  or  any 
part  of  the  world,  with  the  exception  of  local  injuries,  where 
the  real  property  affected  was  out  of  the  kingdom ;  also,  over 
writs  oi  scire  facias  on  records,  whether  recognizances  or  judg- 
ments, in  favour  of  private  individuals.  Such  extensive  juris- 
diction over  personal  actions  appears  to  have  been  recently 
recognized  and  impliedly  confirmed  by  the  uniformity  of  pro- 
cess act,  2  W.'4,  c.  39;  and  indeed  it  had  been  too  long  prac- 
tised to  be  disputed  with  effect,  {z)    The  ancient  proceeding 


(r)  This  extended  as  well  to  K.  B.  as  (t)  Ante,  ol5. 
to  the  Exchequer,  and  hence  no  real  ac-  hiS  Ante,  316. 
tion  coQid  be  brought  out  of  C.  P.  ex-  (x)  Ante,S\7, 

cept  by  the  king,  2  Inst.  23  j  2  Rol.  Rep.         (t/)  1  W.  4,  c.  70. 
290.  (j)  3  Bla.  Com.    287;   Tidd,   150; 

(s)  Ante,  311  ;  Trys.  Jus.  Filizarli,  28;  FulkcY.  Bourke,  1  Bla.  Rep.  462  ;  Bav 

Udd,  9lh  ed.  87  ;  Scllon*s  Prac.  1st  ed.  ber  v.  Lloyd,  2T.  R.  513;  2  Saund.  52> 

Append,  vol  ii. ;  3  Bia.  Com.  287.  note  1 ;  2  Chitty's  Rep.  60. 


m 
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Of  er  what 
actions. 


Not  over  real 
actions. 


by  w$dita  querela  (still  in  force,  though  not  used  in  practieei  in 
coaioquence  of  a  summary  motion  for  relief  having  been  in 
general  substituted})  is  sustainable  in  K.  B«  if  the  original 
mstion  were  in  that  Court ;  (a)  4nd  scire  facias  to  repeal  the 
king's  patents  ar^  usually  tried  and  determined  in  diis  Court*  (6) 
With  respect  to  penal  aciionSf  we  have  already  shewn  that  a 
<soininon  informer  cannot  sue  for  a  penalty  unless  be  be  ex* 
pressly  or  impliedly  authorised  so  to  do,  and  in  general  the 
particular  statute  directs  the  Court  in  which  the  proceeding  is 
to  be  instituted,  (e) 

But  the  Court  of  King's  Bench  has  no  jurisdiction  over 
mixed  actions,  excepting  that  of  ejeotmen$y  (always  laid  pi  et 
armis)i  (d)  for  even  quare  impedit  (also  a  mixed  action)  can 
only  be  brought  in  the  Court  of  Common  Pleas,  exceptbig 
when  the  king  is  the  plaintiil»  who  may  proceed  in  quarc  im- 
pedit in  either  of  the  superior  Courts  of  Liiw.  (e) 

As  to  realactions^  the  Court  of  King's  Bench  has  no  original 
jurisdiction  in  any  real  actions  unless  at  the  suit  of  the  king, 
who  has  the  choice  of  all  his  Courts.(  /)  So  that  if  the  Court 
of  King's  Bench  were  to  issue  a  writ  of  grand  cape  to  seise 
land  in  a  real  action,  commenced  in  that  Court,  an  action  of 
trespass  would  be  sustainable  against  the  oMaev  executing  it  \ig) 
and  yet,  singularly,  before  the  1  W.  4,  c.  70,  s.  8,  writs  of  error 
upon  a  judgment  of  the  Common  Pleas  in  all  real  actions, 
were  returnable  and  heard  and  determined  in  this  Court  i  so 
that,  although  not  competent  originally  to  entertain  such  a 
suit,  it  was  aUowed,  as  a  Court  of  Error,  to  controul  and  over* 
rule  the  decision  of  the  Court  of  C*  P.  (h) 


Swnmai^f  jttria* 
dictioD. 


Besides  this  extensive  jurisdiction  over  formal  personal  ae^ 
iians,  this  Court  has,  either  at  common  law,  or  by  particular 
Statutes,  very  extensive  stmmarjf  jurisdiction.  The  summary 
proceedings  in  this  Court  of  a  civil  nature,  to  obtain  redress 
for  som^  private  injuries,  are  principally  habeas  corpus,  or  re* 


(a)  File.  N.  B.  106, 106  ;  t  Sell.  359 ; 
see  Practloe  in  Aadito  Querela,  S  Man. 
III.  Pr.  376  to  SSS. 

(b)  4  Inst.  7S;  and  tee  Hauorth  y. 
HardcastUf  10  Bing.  551.  Scirefaciat  to 
repeal  a  patent  lies  at  the  salt  of  a  private 
person,  if  prejudiced  thereby,  Brewsttr  v. 
W€ld,  6  Mod.  229.  But  coiU  not  reco- 
verable, Rex  V.  mUa,  7  T.  R.  367 ;  The 
King  V.  Bingham,  1  Tyr.  R.  262 ;  Tidd, 
1094«  5«  6;  Com.  Dig.  tit  Patent,  F.; 
2  Sannd.  R.  5  ed.  73,  o,  p. 

(c)  Anl$,  vol.  i,  25  a. ;  Fleming  ▼. 
Bartiy,  9  £ait|  313)  and  lee  io  general 


t 


1  Tidd,  517  to  520.  * 

[d)  2  Inst.  23 ;  Com.  Dig.  Courts,  B.  U 

>)  Com.  Dig.  Courts,  B.  1.  B.  2 ;  4 
Inst.  71;  Fitz.  N.  B.  32,  e.;  Sellon's 
Free.  1  ed.  vol.  ii.  321 ;  Tidd,  734, 870j 
946. 

(/)  Com.  Dig.  Courts,  B.  2  •  Pac.  Ab. 
Court  of  King's  Bench,  A.  2. 

(g)  Weaver  V,  CUffardf  2  Bulst.  6^; 
MarMsea  Case,  10  Coke,  76  a, 

(h)  As  in  FormedoD,  CochereU  v.  Chd* 
mondeley,  10  B.  &  Cres.  564 ;  in  quare 
impedit,  Gulleu  ▼•  Biihoprf£seUr,  10  B« 
&  Cres«  584 


OF 


'3  BENCH.  3S9 
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latiog  to  amr^s,  at  2      ^^frauds  and  inconve-     CHAP.  v. 

bond0,  umrranU  qf\  a      g  >as  given  each  of    ^^'''''  "^' 


baiUffi,  aUomies,  an4  5      >-  S  ^pertain  cases.  Annuities.  (»). 
summary  proceeding  \  «  'S  |  "^ment;  the 

act  must  be  very  etricfl  •§  3  '|^  ^  wing  the 

The  habeas  corpus  ^  ^  .§  "^  **  .udays 

stated  in  the  preoedi^  1  'J  ^  "S  ^  1  81^ 

Cowrtof  C,  P.  original  o  ^^  ^  ^  '^  »  '^ 

and  the  Exchequer  onl, 

tionsi  the  Court  of  Kin} 

cellor  at  all  times,  wore  v 

a  pvty  was  in  custody  \  S     '^ ""  1  \ 

since  the  habefis  corpui  ^^  ^ 

q«  100,  all  the  superior 

barons  have  equal  and  ^ 

of  habeiu  carpus,  and  i 

and  each  judge  and  baroi  ,^ 

at  the  peril  of  forfeiting  .  ^...•c*  m  refusal; (it)  yet  in 


practice  it  is  advisable  to  apply  to  the  Court  of  King's  Bmch 
or  one  of  its  judges,  in  preference  to  any  other  Court  or  judges 
in  all  oases  where  a  party  is  illegally  imprisoned  under  colom 
of  the  process  or  proceedings  of  that  Coqrt,  or  upon  any  c^i^ 
minal  charge,  or  upon  1^  commitment  of  oommimonerp  qf 
banh'^t,  (/)  or  upon  an  illegal  sentence  or  proofing  of  an 
Ecclesiastical  Court,(i»)  or  under  a  commitment  by  the  chief  jus* 
lice  of  K..B.,(»)  or  upon  the  supposition  of  an  offence  againift 
the  revenue  having  been  committed :  first,  because  the  judged 
of  K.  B,  are  more  in  the  practice  of  considering  and  d^Qiding 
upon  criminal  subjects,  and  the  requisite  forms  of  prooes^t 
warrants^  convictions,  orders,  and  commitments,  than  the  other 
Courts ;  and  this  Court,  as  observed  by  Lord  Holt,  is  the  eonh 
stitutional  protector  of  the  liberty  of  the  subject ;  s^cmdlffM 
because  the  legality  of  imprisonments  for  ajleged  offence 
against  the  revenue,  probably  upon  the  charge  of  some  Iup 
teirested  officer,  require  strict  and  impartial  investig^tiont  wH 
this  Court  is  as  much  bound  to  take  care  of  th^  liberty  of  tho 
subject  as  to  protect  the  revenue  from  fraud.  Accordingly  in  nil 
cases  of  criminal  charges  and  of  illegal  or  irregular  imprison^ 
ments  under  statutes  for  the  protection  of  the  revenues  of  (;us« 

(i)  JoM*  V.  Fittaddmi,  S  Tyf .  E.  904;  410, 

Bayna  v.  Bayntt,  9  Ves.  469.  («)  Y^rn.  S4}  Si().  131 ;   Keb.  083 1 

0)  Ante,  vol.  l  684  to  695  ;  and  see  t)ie  B.  t.  /ffAuM,  t  B.  &  C,  655 ;  3.  v.  l^u^ 

statutes  at  length,  Chit.  Col.  $tat.   Faliie  ger,  5  B.  &  Aid.  791 3  see  fWfC,  £<»l«u- 

Iiopiisonment,  344  to  349.  astical  Couits. 

k)  31  Car.  S,  c.  3,  s.  10.  (n)  Per  Holt,  C.  J.  Siilk.  359. 
\V)  £x  parte  Hamwn,  1  B.  &  AdoU 


il 
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Awards, 


toms^  excise  or  taxes,  it  is  advisable  to  apply  to  this  Court.(o) 
This  Court  also  has  peculiar  power  not  only  to  discharge^  if 
the  imprisonment  upon  a  criminal  charge  be  wholly  illegal^ 
but  also  to  bail  the  party,  although  in  custody,  for  supposed 
high  treason  or  capital  felony,  (p)  But  where  the  imprison- 
ment is  under  the  civil  proceeding  of  any  other  Court,  then  the 
appUcation  for  an  habeas  corpus  may  be  more  properly  made 
to  the  Court  out  of  which  such  process  issued.  The  practice 
in  obtaining  an  habeas  corpus,  or  a  more  summary  discharge 
from  imprisonment,  has  been  stated  in  the  preceding  vo- 
kune.  (q) 

So  in  order  to  enforce  or  to  appeal  against  an  award  or 
umpirage,  the  statutes  of  9  &  10  Wm.  S,  c.  15,  and  3  &  4 
Wm.4,  C.42,  s.  39,  40,  41,  (r)  create  a  summary  jurisdiction, 
in  giving  effect  to,  or  setting  aside,  or  modifying  the  decision  of 
the  arbitrator,  constituted  a  private  judge  by  the  consent  of  the 
parties,  and  whether  or  not  there  has  been  any  action  depend- 
ing, this  Court  has  jurisdiction  in  cases  where  there  has  been  a 
written  agreement  that  the  submission  to  arbitration  may  be 
made  a  rule  of  this  Court,  and  the  same  has  accordingly  been 
made  such  rule.  The  proceedings  in  these  cases  have  already 
been  noticed,  {s)  When  by  the  terms  of  the  submission  it  has 
been  agreed  that  it  may  be  made  a  rule  of  this  or  any  other 
Court,  it  will  in  general  be  found  best  to  apply  to  this  Court, 
because  the  very  constant  practice  on  these  subjects  has  in- 
duced a  particular  facility  of  decision  in  K.  B.  The  Court 
can  also  by  attachment  as  effectually  enforce  specific  perform- 
ance of  the  award  as  a  Court  of  Equity,  (t)  But  we  have  seen 
that  it  has  been  considered,  that  when  once  the  submission 
has  been  made  a  rule  of  any  one  of  the  Courts,  an  attachment 
cannot  be  moved  for  in  any  other  Court,  although  one  of  the 
causes  referred  was  depending  in  the  latter,  (i^)  And  in  ge- 
neral, if  an  agreement  of  reference  has  been  made  a  rule  of 
a  Court  of  Law,  a  Court  of  Equity  cannot  give  relief  even  on 
the  ground  of  fraud,  or  other  circumstance  usually  consti- 
tuting the  particular  ground  for  proceeding  in  a  Court  of 
Equity,  (r) 


(o)  See  the  instSDces  and  observations 
Ex  parte  Pain,  5  B.  &  C.  2.51 ;  Kiu  and 
Lane*8  cate,  1  B.  &  C.  101 ;  2  D.  &R. 
tU;  JnreNnnn,  SB. &C.  644;  3 Man. 
&  R.  75 ;  DebeU*8  case,  4  B.  &  Aid.  243. 
Inst.  71. 
Ante,  Tol.  i.  691  to  696* 


(r)  See  ibese  acts  set  forthi  ante,  tbUi 
volume,  80  to  83. 

(i)  Ante,  this  volume,  73  to  126. 

(t)  Ante,  122  to  124. 

(u)  Ante,  123,  note  (r);  Winpenny  v« 
Bates,  2  Crompt.  &  J.  379. 

(v)  Auriol  V.  Smith,  1  Tarn.  &  Rati 
124  to  126;  ante,  this  volume,  124»  1?5. 
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The  legislature^  in  order  to  prevent  the  frauds  and  inconve-     OHAP.  v. 
niences  so  frequent  in  annuity  transactions,  has  given  each  of 


the  superior  Courts  summary  jurisdiction  in  certain  cases.  Annuities.  («). 
The  17  G.S,  c.26|  now  obsolete,  was  the  first  enactment;  the 
act  now  in  force  is  the  53  G.  3,  c.  114.  Sect.  2,  requiring  the 
memorial  of  the  transactions,  enacts,  **  that  within  thirty  daya 
after  the  execution  of  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  any  annuity  or  rent-charge  shall  after  the 
14th  July,  1813,  be  granted  for  one  or  more  life  or  lives,  or 
for  any  term  of  years,  or  yearly  estates  determinable  on  one  or 
more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed, 
bond,  instrument  or  other  assurance,  of  the  names  of  the  par- 
ties and  of  all  the  witnesses  thereto,  and  of  the  person  or 
persons  for  whose  life  or  lives  such  annuity  or  rent- charge 
shall  be  granted,  and  of  the  person  or  persons  by  whom  the 
same  is  to  be  beneficially  received,  and  of  the  pecuniary  consi- 
deration or  considerations  for  granting  the  same,  and  the  annual 
sum  or  sums  to  be  paid,  shall  be  enrolled  in  the  High  Court 
of  Chancery  in  the  form  or  to  the  effect  following^  with  such 
alterations  therein  as  the  nature  and  circumstances  of  any  par- 
ticular case  may  reasonably  require,  otherwise  every  such  deed^ 
bondi  instrument,  or  other  assurance,  shaU  be  null  and  void  to 
all  intents  and  purposes  "  and  the  form  of  the  memorial  in  ap- 
propriate columns  is  then  prescribed. 

The  5th  section  gives  a  judge  of  K.  B.  or  C.  P.  (omitting 
Exchequer  and  Courts  of  Equity)  summary  power,  by  sum- 
mons and  order,  to  compel  the  delivery  of  a  copy  of  the  deed 
to  any  applicant,  and  power  to  examine  with  the  original. 

Sect.  6  enacts,  that  if  any  part  of  the  consideration  for  the 
purchase  of  any  such  annuity  or  rent-charge  shall  be  returned 
to  the  person  advancing  the  same,  or  in  case  such  considera^ 
tion  or  any  part  of  it  shall  be  paid  in  notes,  if  any  of  the  notes, 
with  the  privity  and  consent  of  the  person  advancing  the  same, 
shall  not  be  paid  when  due,  or  shall  be  cancelled  or  destroyed 
without  being  first  paid,  or  if  such  consideration  is  expressed 
to  be  paid. in  money,  but  the  same  or  any  part  of  it  shall  be 
paid  in  goods,  or  if  the  consideration  or  any  part  of  it  shall  be 
retained  on  pretence  of  answering  the  future  payments  of  the 
annuity  or  rent-charge,  or  any  other  pretence,  in  all  and  every 
the  aforesaid  cases  it  shall  be  lawful  for  the  person  by  whom 
the  annuity  or  rent-charge  is  made  payable,  or  whose  property 
is  liable  to  be  charged  or  affected  thereby,  to  apply  to  the 
Court  in  which  any  action  shall  be  brought  for  payment  of 

(x)  See  fonoer  act,  17  G.  5,  c.  26>  and  present  act,  53  0. 5,  c.  141 ;  3  0-.  4,  c.9f ; 
7  0.4,c.7d. 
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the  annuity  or  rent-charge  or  judgment  entered^  by  motion  to 
giay  proeeedingi  on  the  action  or  judgment;  and  if  it  shall 
appear  to  the  Court  that  such  practices  as  aforesaid,  or  any  of 
them  bate  been  used,  it  shall  and  may  be  lawful  for  the  Court 
to  order  every  deed,  bond,  instrument,  or  other  assurance^ 
whereby  the  annuity  or  rent^charge  is  secured,  to  be  cancelled, 
and  the  judgment,  if  any  has  been  entered,  to  be  vacated. 

The  statute  contains  other  enactments  declaring  void  aU 
annuities  as  to  imfanis,  and  relative  to  extortion  of  annuity 
brokers,  and  exceptions  with  respect  to  annuities  charged  on 
property  of  adequate  value,  whereof  the  grantor  was  seised  in 
feei  tee. 

In  considering  the  practical  application  of  this  statute,  the 
distinction  between  the  general  jurisdiction  of  the  Court  over 
warrants  of  attorney,  and  the  partioular  power  given  by  the 
6th  section  to  the  Court  to  interfere  on  summary  motion, 
ahould  be  constantly  kept  in  view«  The  first  section  declares 
the  instruments  tfoid  in  cases  where  there  ought  to  be,  but  has 
not  been,  a  proper  memorial ;  but  that  section  gives  the  Court 
no  power  to  interfere  summarily  to  set  aside  any  deed  or  in* 
stniment  on  account  of  a  defect  in  the  memorial ;  and,  there^ 
fore,  when  thai  is  the  objection,  although  the  deeds  are  void, 
yet  no  motion  to  the  Court  of  Law  can  be  made  except* 
ing  to  set  aside  a  warrant  of  attorney,  constituting  one  of  the 
securities,  and  then  that  summary  motion  is  founded  princi- 
pally upon  the  common  law  jurisdiction  of  the  Court  over  war- 
rants of  attorney  authorizing  a  judgment  in  that  Court,  (y) 
But  when  a  case  can  by  aflBdavits  be  brought  within  the  precise 
terms  of  the  6th  section,  then  a  Court  of  Law  has  power 
(at  least  when  an  action  is  depending)  to  order  the  deeds 
and  all  other  securities  to  be  cancelled ;  but  which  enactment 
ia  not  imperative^  but  merely  diseretumary^  to  vacate  secu* 
rities  either  absolutely^  or  on  terms,  according  to  the  ciroum<* 
stances  and  justice  of  each  case.(jE)  And  even  where  too 
large  a  sum  bad  been  retained  by  the  grantee's  attorney  with 
fals  knowledge,  the  Court  refused  to  set  aside  the  securities 
altogether,  but  referred  the  matter  to  the  master  to  report 
what  part  of  the  sum  charged  for  costs  should  be  deducted*  (2) 


(y)  Per  Car.  1  June,  A.D.  1839,  the 
Court  said  that  they  had  no  juri«dic'> 
tlon  to  interfere  on  motion  to  let  aside 
deeds,  except  in  the  few  cases  mentioned 
In  the  6th  sect.;  but  the  Coort  ordered  the 
warrant  of  attorney  to  be  delivered  up ; 
and  see  decision  on  l7  0. 3,  Tidd,  ^1^, 
note  (/),  and  where  the  warrant  of  at- 
torney auUioriaed  onlj^  a  jodgroent  in  C. 
V^  but  by  mifttake  a  jadgment  had  been 


signed  in  K.  &.,  the  latter  Court  ordered 
atiejudgmini  td  be  set  aside,  hot  said  they 
had  no  jurisdiction  to  order  the  warrant 
of  attorney  to  be  cancelled.  6  £ast, 
1f41  a.  Af  to  the  Common  Lam  jurisdie* 
tion  over  warrants  of  attorney,  pwXi  335, 6. 
(s)  GiTdleUone*s  casCt  K.  B.  34th  June, 
1839,  MS.;  and  see  1  B.  &  C.  61;  4  B. 
&  Aid.  S81 ;  6  B,  &  Aid.  61. ;  1  Bing. 
316. 


OF  GOtRT  09  KtMG'i  BfiMCB.  iSl 

In  a  late  case  in  the  Comtnon  Pleas,  the  CJotnrt  rciftised  to  hear     ^AP.  V. 
a  rule  tot  setting  aside  an  annuity^  because  it  appeared  that  it 


had  not  been  bond  fide  obtained  oti  behalf  of  the  grantor  hinn 
self,  but  of  a  third  person,  who  had  agreed  to  purchase  the 
interest  of  the  grantee,  but  attempted  to  raise  the  objection  in 
order  to  get  rid  of  his  agreement,  (a) 

Courts  of  Equity  have  more  extensive  jurisdiotton  to  oaneel 
0nmiiy  deeds  than  a  Court  of  Law,  and  therefore  in  some 
cases,  especially  those  where  the  deeds  constitute  a  cloud  6ver 
or  incumbrance  upon  an  estatci  it  may  be  preferable  to  file  a  bill 
in  a  Court  of  Equity  in  the  first  instance,  becausoi  as  We  have 
seen,  Courts  of  Law  cannot  order  the  deeds  to  be  cancelled^ 
excepting  in  the  few  instances  enumerated  in  the  sixth  section^ 
and  are  even  then  frequently  reluctant  to  interfere*  (6) 

When  a  legal  estate  was  originally  conveyed  by  way  of  mort«  Mortgage- 
gage,  or  had  become  forfeited,  the  mortgagor,  although  ready       '* 
and  offering  to  pay  the  debt,  had  no  relief  in  a  Court  of  LaWf 
but  was  compelled  to  resort  by  formal  suit  to  a  Court  of  Equity 
for  an  account,  and  to  redeenii  and  which  he  could  not  do 
befoi^  the  hearing  In  equity ;  (c)  but  now  the  statute  (e)  Y  Oeo. 

(a^  Fairehfth  v.  Gumey,  9  Bing.  456.  710.    Besides  a  Court  of  Law  has  not 

(fi)    UnderMll  t,  Hnneood,  10  Yes.  by  the  act  power  to  compel  a  recont ey- 

818 ;  Holbrook  v.  Shafpe,  19  Yes.  131 ;  tuice  as  a  Coaft  of  Equity  can. 

1  Mad.  Cb.  Pr.  SST,  «f8;  ante,  vol.  i. 

(c)  7  Geo.  9,  c.  SO,  "  An  Act  for  the  more  easy  Redemption  and  Foreclosure  of 
Mortgages* 

Whereas  mortgagees  frequently  bring  actions  of  ejectment  fot  the  recovery  of  lands 
and  estates  to  them  mortgaged,  and  bring  actions  on  bonds  given  by  niortgagors  to  pay 
the  money  secured  by  such  mortgages,  and  for  performing  the  covenant^  tberehn  con- 
tained, and  likewise  commence  suits  in  his  Majesty's  Courts  of  £quity  to  foreclose 
their  mortgagors  from  redeeming  their  estates,  and  the  Courts  of  Law,  where  such 
ejectments  are  brought,  have  not  power  to  compel  such  mortgagees  to  accept  the  prin- 
cipal monies  and  interests  due  on  such  mortgages  and  costs,  or  to  stay  such  mortgagees 
from  proceeding  to  judgment  and  execution  in  such  actions,  but  such  mortgagors  must 
bave  recourse  to  a  Uouit  of  Equity  for  that  purpose,  in  which  case  likewise  the  Courts 
of  Equity  do  not  gife  relief  until  the  hearing  of  the  cause  :  For  remedy  thereof  and  to 
obviate  all  objections  relating  to  the  same»  enacts  that  wb«*re  any  action  shall  be  brought 
on  any  bond  for  payment  of  the  money  secured'by  such  mortgage  or  performance  of  the 
covenants  tlierein  contained,  or  where  any  action  of  ejectment  shall  be  brought  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  or  in  tbe  Court  of  Greit  Sessions  m 
Wales,  or  in  any  of  the  Superior  Courts  in  the  Counties  Palatine  of  Chester,  Lancas- 
teri  or  Durham,  by  any  mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  for  the  recovery  of  the  possession  a(  any  mortgaged  lands, 
tenements,  or  hereditaments,  and  no  suit  shall  be  then  depending  in  any  of  his  Ma- 
jesty's Courts  of  £quity  in  that  part  of  Great  Britain  called  England,  for  or  touching 
the  foreclosing  or  redeeming  of  such  mortgaged  lands,  tenements,  or  hereditaments,  if 
the  person  or  persons  having  right  to  redeem  such  mortgaged  lands,  tenement,  or 
hereditaments,  and  who  shau  appear  and  become  defendant  or  defendants  in  such 
action,  shall  at  any  time  pending  such  action  pay  unto  such  mortgagee  or  mortgagees, 
or  in  case  of  his,  her,  or  their  refusal,  shall  bring  intu  Court  where  such  action  shall  be 
depending  all  the  principal  monies  and  interest  due  on  such  mortgage,  and  also  all 
such  costs  as  bave  been  expended  in  any  suit  or  suits  at  law  or  in  equity,  upon 
such  mortgage,  f  Such  money  for  principal,  interest,  and  costs  to  be  ascertained  and 
computed  by  the  Court  where  such  action  is  or  shall  be  depending,  or  by  the  proper 
oificer  by  such  Court  to  be  appointed  for  that  purpose,)  the  monies  so  paid  to  such 
mortgagee  or  mortgagees,  or  brought  ioto  such  Court,  shall  be  deelned  and  taken  to  be 


SSSt  JURISDICTION  OF  SUPERIOR  COURTS. 

^^AP.  y.     2,  c.  20,  affords  mortgagors  extensive  summary  relief  ai  hm 

'• — ^  upon  bringing  the  principal  inoney  and  interest  into  the  Court 

in  which  the  proceeding  at  law  is  depending,  and  upon  affidavit 
and  motion  praying  the  Court  to  stay  the  proceedings  of  the 
mortgagee  in  ejectment,  or  even  in  an  action  of  covenantor 
debti  on  a  mortgage  deed  or  bond,  (a)  and  by  rule  of  Court 
compelling  the  mortgagee  to  reconvey  and  return  the  title- 
deeds  ;  ib)  and  although  the  statute  contains  some  exceptions, 
yet  it  is  in  general  very  liberally  construed,  so  as  to  extend  the 
summary  relief  at  law  and  save  the  expense  of  a  bill  in  equity  to 
redeem,  (c)  But  the  third  section  of  this  act  provides  that  it 
shall  not  extend  to  any  case  where  the  person  against  whom 
(he  redemption  shall  be  prayed  shall,  by  writing  signed  by  him 
or  his  agent,  insist  before  the  mortgage-money  has  beeq 
brought  into  Court  that  the  party  praying  a  redemption  has 
not  ^  right  to  redeem,  or  that  the  mortgaged  premises  are 
(charged  with  other  money,  or  the  right  to  redeem  does  not 
otherwise  exist  as  stated  in  the  act.  The  Court  of  Exchequer 
refused  to  interfere  where  the  right  to  redeem  was  disputed  upon 
aflSdavits,  and  it  was  held  that  this  act  was  meant  only  to  apply 


in  fiill  satisfaction  and  discharge  of  such  mortgage,  and  the  Court  shall  and  may  dis- 
charge every  such  mortgagor  or  defendant  of  and  from  the  same  accordingly,  and  shall 
and  may  by  rule  or  rules  of  the  same  Court  compel  such  mortgagee  or  mortgagees,  at 
the  costs  and  charges  of  such  mortgagor  or  mortgagors,  to  assign,  surrender,  or  re- 
convey  such  mortgaged  lands,  tenements,  and  hereditaments,  and  such  estate  and  in- 
terest as  such  mortgagee  or  mortgagees  have  or  hath  therein,  and  deliver  up  all 
deeds,  evidences,  and  writings,  in  his,  her,  or  their  custody,  relating  to  the  title  of  such 
mortgaged  lands,  tenements,  and  hereditaments  unto  such  mortgagor  or  mortgagors 
who  shall  have  paid  or  brought  such  monies  into  the  Court,  his,  her,  or  their  heirs, 
executors,  or  administrators,  or  to  such  other  person  or  persons  as  he,  she,  or  they 
shall  for  that  purpose  nominate  or  appoint. 

Sect.  2  enacts,  that  on  bills  to  foreclose,  the  Court,  on  the  defendant's  request,  may 
proceed  to  a  decree  before  a  regular  hearing. 

Seet«  S.  Provided  always,  that  this  act  or  anything  herein  contained  shall  not  exteii4 
to  any  case  where  the  person  or  persons  against  whom  the  redemption  is  or  shall  be 
prayed  shall  (by  writing  under  his,  her,  or  their  hands,  or  the  hand  of  his,  her,  or  their 
attorney,  agent,  or  solicitor,  to  be  delivered  before  the  money  shall  be  brought  into 
such  Court  at  Law,  to  the  attorney  or  solicitor  for  the  other  side,)  insist  either  that  the 
party  praying  a  redemption  has  not  a  right  to  redeem  or  that  the  premises  are  charge- 
able with  other  or  different  principal  sums  than  what  appear  on  the  face  of  the  mort- 
gage, or  shall  be  admitted  on  the  other  side,  nor  to  any  case  where  the  right  of  re- 
demption to  the  mortgaged  lands  and  premises  in  question  in  any  cause  or  suit  shall 
be  controverted  or  questioned  by  or  between  different  defendants  in  the  same  cause  or 
suit,  nor  shall  be  any  prejudice  to  any  subsequent  mortgagee  or  mortgagees,  or  subse- 
quent incumbrancer,  any  thing  in  this  act  contained  to  the  contrary  thereof  in  anywise 
notwithstanding. 

This  statute  extends  to  mortgages  where  the  principal  is  payable  by  instalments.  Hart 
V.  HosMT,  18  G.  1.  And  see  Bac.  Ah.  Mortgage,  E,  7  ;  l  WJls.  80 ;  8  T.R.  326,  410  ; 
3  Bos.&  P.  107;  andoUier  cases  in  Chitty's  Col.  Stat.  731,  in  notes. 

(a)  7  Geo.  2,  c.   20;    Anonymcut,   2  Col.  Stat.  tit.  Mortgage. 

Chitty's  Rep.  264  j  Berthem  v.  Street,  8  (c)   Ibid, ;   7  Ves.  489  ;   9  Vcs.  36 ; 

T«  R.   326,  410  ',  Skinner  v.  Stacey,   1  GoodtiiU  v.  Bishirp,  1  Young  &  J.  344. 

Wils.  80.    And   see  other  cases,  Tidd,  But  see  Goodtitlev,  Pope,  7  T.R.  185; 

1235, 1236.  and  see  cases  Chitty's  CoL  SUt.  732,  in 

(6)  7  G.  2,  Ck  20*  And  see  cases  Chitty's  notes. 


OF  COURT  OF  king's  BENCH. 


8SS 


to   cases  where   the   right   to   jredeem   is   clear  beyond   all     CHAP.  y. 

doubt; (cQ   but   the  Court  of  King's  Bench,    in   construing  '■ — ^ 

this  aict  and  another  statute  containing  a  clause  somewhat  simi- 
lar, fuUy  investigated  the  grounds  of  opposition,  saying  that  a 
mere  colourable  objection  would  not  preclude  the  Court  from 
affording  reUef,  and  adopted  the  same  rule  of  construction  of 
this  very  act  in  favour  of  a  mortgagor,  (e)  If,  however,  it 
should  appear  in  answer  to  the  application  that  the  mortgagor 
has  legally  and  for  adequate  consideration  agreed  to  convey 
his  equity  of  redemption  to  the  mortgagee,  then  the  Court  of 
Law  will  not  in  general  interfere.  {/) 

The  4  Ann.  c.  16,  s.  20,  as  to  bail  bonds,  and  the  19  Geo.  2,  Bail-bondi  and 
c.  19,  s,  23,  as  to  replevin  bonds,  after  authorizing  the  assign-  '*P*«^"-^"<'"' 
ment  of  each  from  the  sheriff  and  the  assignee  to  sue  in  his 
own  name,  nearly  in  the  same  terms  enable  the  Court  in  which 
the  action  thereon  has  been  brought  (and  which  must  always  be 
in  the  Court  in  which  the  process  in  the  original  action  was  re- 
turnable,) whether  King's  Bench,  Common  Pleas,  or  Exche- 
quer, by  rule  of  Courts  and  consequently  on  affidavit  and  rule 
nisi,  *^  to  give  such  relief  to  the  parties  upon  the  bond  as  is 
agreeable  to  justice  and  reason,  and  that  such  rule  shall  have 
the  nature  and  effect  of  a  defeazance  to  such  bond."(^) 

This  Court  (as  well  as  Common  Pleas  and  Exchequer)  has  Warrants  of 
an  exclusive  summary  jurisdiction  (as  well  of  an  equitable  as  of  "^^^* 
a  legal  nature  (A))  over  a  warrant  of  attorney ^  authorizing  a 
judgment  in  the  particular  Court,  and  all  proceedings  thereon, 
to  entertain  a  motion  to  set  the  same  aside  if  it  authorize  a 
judgment  int  that  particular  Court ;  and  it  has  been  usual  to 
frame  that  security  under  seal,  enabling  certain  attornies 
therein  named,  or  any  other  attorney  of  a  particular  Court,  to 
appear  in  that  Court  as  attorney  for  the  party,  and  to  receive 
a  declaration,  in  an  action,  usually  of  debt,  for  a  named  sum  at 
the  suit  of  the  creditor,  and  to  confess  such  action,  or  suffer 


(d)  Per  Alexander,  C.B.;  Goodtitlev, 
Bishop,  1  Young  &  J.  344,  and  1  Barnes, 

(e)  MS. ;  and  see  Rex  ▼.  WroteMley, 
1  Bar.  &  Adol.  648,  to  shew  that  a  mere 
coloorable  claim  ought  not  to  prevent  the 
Court  from  affording  summary  relief. 

(/)  Goodtitie  v.  Pope,  7  T.  R.  18a.  ^ 
(g)  See  the  practice  as  to  the  relief 
on  bail-bonds,  Tidd,  298  to  306,  and 
post ;  and  as  to  replevin-bonds,  Chitt^'s 
Col.  Stat.  tit.  Landlord  and  Tenant,  676, 
in  notes.  The  words  of  4  Ann.  c.  16,  s.  20, 
are,  **  And  the  Court  where  the  action  is 
brought  may  by  rule  or  rules  of  the  same 
Coutt  give  such  relief  to  the  plaintiff  and 
defendant  in  the  original  action,  and  to 

VOL.  11. 


the  bail  upon  the  said  bond  or  other  se- 
curity taken  from  such  bail,  as  is  agree- 
able to  justice  and  reason  ;  and  that  such 
rule  or  rules  of  the  said  Court  shall  have 
the  nature  and  effect  of  a  defeazance  to 
such  bail-bond  or  other  security  for  bail." 
The  terms  of  11  G.  3,  c.  19,  s.  23,  are, 
'*  And  the  Court  where  such  action  shall 
be  brought  may  by  a  rule  of  the  same 
Court  give  such  relief  to  the  parties  upon 
such  bond  as  may  be  agreeable  to  justice 
and  reason ;  and  such  rule  shall  have  the 
effect  of  a  defeazance  to  such  bond.'' 

(h)  Martin  v.  Martin,  3  B.  &  Adol. 
934 ;  Hamod  v.  Bmton,  8  B.  fc  Cres. 
217,  not  there  cited. 
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CHAP.  V. 
Sect.  III. 


judgment  by  nil  dicit  or  otherwise,  to  be  entered  up  against  the 
party,  and  also  authorizing  such  attornies  respectively  to  re- 
lease any  errors  in  the  proceeding.  Though  not  usual,  it 
would  be  advisable  to  frame  every  warrant  of  attorney,  to 
authorize  a  judgment  or  judgments  in  an  action  or  actions  in 
either  of  the  Courts  at  Westminster,  so  as  to  afford  the  credi- 
tor the  option  of  afterwards  proceeding  in  which  Court  he  might 
please.  How  or  when  this  peculiar  security  for  a  debt,  autho- 
rizing a  creditor  as  it  were, per  saltumy  to  sign  a  judgment  and 
issue  execution,  without  even  issuing  a  writ,(t)  was  first  invented 
does  not  appear,  but  it  has  now  become  one  of  the  most  usual 
collateral  securities  on  loans  of  money,  or  contracts  to  pay  an 
annuity,  and  for  debts,  but  usually  accompanied  with  some 
other  deed  or  security. 

With  respect  to  form,  by  particular  rules  of  each  of  the 
Courts,  (£)  every  person  preparing  a  warrant  of  attorney,  to  be 
subject  to  a  defeazance,  ought  to  cause  such  defeazance  to  be 
written  on  the  same  instrument,  or  at  least  a  memorandum  of 
the  substance,  (A:)  but  the  defect  only  subjects  the  attorney  to  a 
motion,  and  does  not  vitiate  the  instrument.  (/)  It  need  not  in 
strictness  be  under  seal,  though  usually  so,  in  order  to  autho- 
rize the  release  of  errors.  («»)  It  is  further  regulated  by  statute 
S  G.  4,  c.  39,  for  preventing  frauds  upon  creditors  by  secret 
warrants  of  attorney,  and  requiring  all  such  warrants,  with 
affidavits  of  the  time  of  executing  the  same,  to  be  filed  within 
•twenty-one  days  after  they  have  been  executed,  or  the  same 
are  to  be  void  against  the  assignees  in  case  of  bankruptcy ; 
and  by  sect.  3,  if  the  instrument  is  to  be  subject  to  a  defea- 
sance, the  latter  ought  to  be  written  on  the  same  paper,  or  the 
instrument  will  be  void;(ii)  but  the  decisions  establish  that, 
notwithstanding  the  express  terms  in  the  enactment,  it  is  merely 
void  as  to  creditors,  and  is.  not  so  as  against  the  party  him- 
self, (o)  The  statute  6  G.  4,  c.  16,  s.  81  and  108,  as  to  bank- 
rupts, prevents  any .  preference  from  being  obtained  by  an 
execution  founded  on  a  warrant  of  attorney,  unless  the  goods 


(i)  Reeves  t.  Slater,  7  B.  &  C.  486 ; 
Baddeley  v.  Shafto,  8  Taunt.  434. 

As  there  has  been  no  preTioui  writ,  it 
was  therefore  held  that  a  warrant  of  at- 
torney is  not  a  suit  within  tiie  meaning  of 
1  W.  4,  c.  70;  WUliamsv.  Williams,  1 
Cronip.  &c  J.  387  ;  and  see  Jones  t.  Clark, 
ibid.  447. 

(fc)  R.  M.  4«  G.  3.  K.  B. ;  R.  M. 
43  G.  3.  C.  P. ;  R.  M.  43  G.  3,  Exc. 

(I)  Skato  V.Evans,  14 East,  676;  Par- 
tridge V.  Fraser,  7  Taunt.  307;  Tidd, 
546 ;  Bennett  v.  Daniel,  10  B.  &  C.  500. 


(m)  Kinnersley  v.  Mtissen,  5  Taunt. 
«64 ;  Bnitton  ▼."Barton.  1  Chit.  R.  707. 

(n)  Dillon  ▼.  Edwards,  t  Moore  &  P. 
550. 

(o)  Bennett  v.  Danitl,  10  B.  &  C.  500, 
but  Parke,  J.  diuentiente ;  AireUm  ▼. 
Davis,  9  Bing.  740.  So  although  the  rule 
M.  4«  G.  3  requires  every  attorney  to 
write  the  defeazance  on  the  instrument, 
his  omis&ion  does  not  invalidate  the  in- 
strument ;  Shaw  V.  Evans,  14  East,  576 ; 
Partridge  v.  Fraser,  7  Taunt.  307  }  iSim» 
ton  V.  Goede,  2  B.  &  Aid.  568. 
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be  seized  upwards  of  two  months  before  the  commission  or     ^^^^;*Y* 

fiat;(|9)  and  the  7  G.  4,  c.  57,  s.  32,  38,  extends  the  like  pro '- 

visions  to  warrants  of  attorney  executed  by  a  person  who 
becomes  an  insolvent  debtor ;  {q)  and  since  these  acts,  it  is  in 
general  advisable  to  require  the  sheriff  to  assign  goods  under  a 
fieri  facias  immediately  after  the  seizure. 

With  respect  to  the  form  of  warrants  of  attorney  and 
cognovits,  when  executed  by  a  prisoner  in  custody  on  mesne 
process,  the  general  rule  of  Hilary  term,  1832,  pL  72,  in  order 
to  protect  such  a  prisoner  from  imposition,  either  as  to  the 
amount  of  the  debt  or  costs,  or  the  summary  nature  of  the 
security,  requires  "  the  presence  of  an  attorney  on  behalf  of 
the  prisoner,  expressly  named  by  him,  and  attending  at  his  re^ 
quest,  to  inform  him  of  the  nature  and  effect  of  the  instrument 
before  he  executes  it,  and  which  attorney  is  to  subscribe  his 
name  as  a  witness,  and  declare  himself  to  be  attorney  for  the 
defendant,  and  state  that  he  subscribes  as  such  attorney  ^  This 
rule  of  all  the  Courts  in  effect  supersedes  the  prior  distinct  rules 
of  each  Court,  which  were  nearly  to  the  same  effect,  (r) 

With  respect  to  the  time  of  signing  judgment,  the  general 
rule  for  all  the  Courts  of  Hilary  term,  1832,  requires  leave  to 
enter  up  judgment  on  a  warrant  of  attorney,  above  one  and 
under  ten  years  old,  to  be  obtained  by  a  motion  in  term,  or  by 
order  of  a  judge  in  vacation ;  and  if  ten  years  old  or  more,  then 
upon  a  rule  to  shew  cause,  {s) 

As  the  nature  of  this  security  enables  the  creditor  to  sign 
judgment  and  issue  execution  per  saltum,  without  affording  the 
debtor  any  opportunity  of  pleading  illegality  or  other  objection, 
the  Courts  of  King's  Bench  and  Common  Pleas,  although  vary- 
ing in  some  respects  in  their  practice  on  the  subject,  have 
always  considered  it  necessary  to  control  the  security,  by 
interfering  on  affidavit  and  motion  to  set  it  aside;  and  if 
the  objection  appear  clear  and  unanswered,  will  set  aside  the 

(p)  fiut  if  the  fiat  be  not  issaed  within  quested  by  the  said  C.  D.  to  attend  as  his 

two  months  after  the  seizore,  the  execution  attorney  at  the  execution  hereof,  and  to 

is  effectual ;  Godson  ▼.  Sanctuaryf  4  B.  &  witness  his  execution  hereof  as  his  attor- 

Adol.  955  ;  1  Ney.  &  Man.  52.  S.  C.  ney,  and  I  having  before  the  said  C.  D. 

(9)  Sharpe  v.  Thomas,  6  Bing.  416;  executed  the  same,   duly  informed   the 

Cuming  v.  Welsford,  ibid,  509.  said  C.  D.  of  the  nature  and  effect  of  this 

(r)  R.  £.  15  Car.  2,  reg.  2,  K.  B. ;  R.  instrument,  and  I  subscribe  this  attesta- 

H.  14 and  15  Car.  2»reg.  4,  C.  P.;  R.E.  tion  as  such  attorney,  and  for  the  said 

4  G.  3,  K.  B. ;  R.  T.  14  and  15  G.  2,  C.  D.,  and  at  his  request,  in  pursuance  of 

C.  P. ;  see  decisions  on  those  rules,  Tidd,  the  rule  of  Court  in  that  behalf."    This 

548  to  550.     When  executed  by  a  pri-  rule  is  construed  strictly,  Fisher  v.  Papa- 

aoner,  care  roust  be  observed  that  the  nicholas,  2  Cromp.  &  M.  2t5« 
attestation  complies  with  the  above  rule,         (*)   See  the  antecedent  and    present 

as  thus,  "  Signed,  sealed,  and  delivered  practice  and  rules  of  Court  still  m  force 

by  the  said  C.  D.  in  the  presence  of  me  in  Common  Pleas  and  Exchequer,  Tidd« 
G.H.,                                        - 


,  being  an  attorney  of  the  Court  of     553  to  555. 
King's  Benai»  expressly  named  and  re» 
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^^^^iu '    ^*Tant  of  attorney,  and  all  proceedings  thereon ;  or  if  the  facts 

■ '- — ^  be  doubtful^  they  will  either  refer  them  to  the  master,  who  may 

receive  further  affidavits,  or  the  Court  will  direct  an  issue,  so 
that  the  truth  may  be  tried  by  a  jury  ;(^)  and  where  the  affida- 
vits in  support  of  and  against  a  motion  to  set  aside  a  judgment 
and  execution  on  a  warrant  of  attorney  were  very  contradictory^ 
on  the  question  of  fact,  whether  the  defendant  had  executed 
that  instrument,  the  Court  of  King's  Bench  directed  an  issue  to 
try  the  fact.  (»)  Where  a  warrant  of  attorney  was  given  to 
enter  up  judgment  only  in  the  Common  Pleas,  and  judgment 
had  by  mistake  been  entered  up  in  King's  Bench,  the  latter 
Court  set  aside  the  judgment,  but  held  that  they  had  no  juris- 
diction to  order  the  warrant  of  attorney  to  be  vacated,  (v) 
Motions  to  set  aside  thb  security  form  a  considerable  part  of 
the  business  of  this  Court.  In  setting  aside  a  warrant  of  attor- 
ney, the  Court  of  Law  combines  the  jurisdiction  of  a  Court  of 
£quity  as  well  as  of  a  Court  of  Law,  so  as  to  have  power  to  in«- 
terfere  even  on  mere  equitable  grounds.  And  such  an  appli- 
cation may  be  made  not  only  by  the  defendant  who  executed  it, 
or  his  representatives,  but  also  by  a  creditor  or  landlord,  or 
other  third  party  prejudiced  by  it(x)  And  therefore  where  A. 
being  indebted  for  rent  to  her  landlord,  the  latter  proposed  to 
C,  her  son-in-law,  to  take  his  promissory  note  as  security,  and 
C.  said  he  would  give  an  answer  in  a  week  or  ten  days,  and  the 
landlord  then  asked  him  whether  A.  owed  him  any  thing,  and 
he  replied  that  she  did  not,  or  what  she  did  owe  he  considered 
as  a  gift,  and  within  the  ten  days  A.  executed  a  warrant  of 
attorney  to  C.  upon  which  judgment  was  entered  up,  execution 
issued,  and  C.  took  possession  of  the  goods :  the  Court,  con- 
sidering the  representations  and  conduct  of  C.  to  have  been 
intended  to  defraud  the  landlord,  set  aside  the  warrant  of 
Attorney  at  his  instance,  (x)  The  Court  of  Exchequer  in  one 
case  refused  to  entertain  a  summary  application  to  set  aside  a 
warrant  of  attorney  on  the  ground  of  alleged  illegality,  consi- 
dering that  the  application  for  such  should  be  to  the  equity  side 
of  that  Court,  (y)  but  probably  a  different  doctrine  would  now 
be  entertained .  (t/) 

A  warrant  of  attorney  authorizing  a  judgment  to  be  entered 
in  the  Court  of  Common  Pleas,  seems  in  some  respects  a  pre- 
ferable security  to  a  creditor  than  a  warrant  of  attorney  autho- 


SO. 

(4 


't)  George  v.  StanUy,  4  Taant.  683.  934;  Harrod  v.  Benton,  8  B.  &  C.  217, 

(u)  Gumoy  v.  Langlandt,  5  6.  &  Aid.  not  there  cited. 

390.  (y)  Matthews  v.  Leiois,  1  Anst.  7;  2 

6  East,  941  a ;  Tidd,  9tfa  edit.  5S1.  Man.Excb.Pr.  500,  note  (c) ;  but  a  qu»re 

Martin  y.  Martin,  3  B.  &  Adol.  U  added,  and  see  fiott* 
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rizing  a  judgment  in  King's  Bench^  because  in  Common  Pleas    CHAP.  y. 

the  Court  will  not  interfere  to  set  it  aside  on  the  ground  of '•■ — '— 

usury,  &c.  excepting  upon  just  terms,  viz.  of  paying  the 
principal  sum  and  legal  interest  actually  due.  (z)  But  the 
Court  of  King's  Bench  will,  without  imposing  any  terms,  can- 
cel a  warrant  of  attorney,  and  set  aside  a  judgment  and  execu- 
tion thereon,  upon  the  ground  of  usury,  fraud,  or  other 
illegality,  unless  the  party  signing  the  warrant  of  attorney 
induced  a  third  per-son  to  purchase  the  debt  by  representing  it 
was  legal  or  justly  due.  (a)  If  a  creditor  hold  other  securities 
besides  a  warrant  of  attorney,  and  apprehend  that  if  he  pro- 
ceed on  the  latter  the  debtor  will  move  to  set  it  aside  under 
pretence  of  usury  or  other  illegality,  and  swear  so  strongly  as 
to  induce  the  Court  to  refer  the  matter  to  the  master,  and  en- 
danger the  result,  then  it  may  be  more  advisable  to  bring  an 
action  on  the  covenant  contained  in  the  other  security,  because 
the  defendant  will  not  then  be  enabled  to  avail  himself  of  his 
own  oath  or  evidence,  and  a  jury  may  not  credit  the  defence ; 
or  if  the  defendant  should  suffer  judgment  by  default,  the 
Court  would  not  afterwards  interfere ;  so  if  the  debtor's  bank- 
ruptcy or  discharge  under  the  Insolvent  Act  be  apprehended, 
then  an  adverse  judgment  in  an  action  would  be  preiferable  to  a 
judgment  on  a  warrant  of  attorney,  since  the  statutes  3  6. 4, 
c.  ^,  6  G.  4,  c.  16,  s.  108, 1  W.  4,  c.  38,  as  to  bankrupts ;  and 
7  G.  4,  c.  57,  s.  33,  as  to  insolvents. 

Each  of  the  superior  Courts,  although  it  may  not  in  other  Offieenoftfae 
respects  have  any  criminal  jurisdiction,  has  a  summary  jurisdic-  SSjj^'J^*' 
tion  over  all  its  own  immediate  officers,  in  compelling  them  to 
return  excess  of  fees,  or  attaching  them  for  any  official  miscon- 
duct ;  (6)  and  also  over  sheriffs,  w^o  are  considered  officers  of 
the  Court  ;(c)  and  by  express  statute,  the  Courts  or  a  judge 
may,  on  petition,  summarily  by  order  punish  gaolers,  baiMs, 
and  others,  employed  in  the  execution  of  process,  and  who  may 
have  been  guilty  of  extortion  or  other  abuse  in  their  office  or 
place,  and  compel  them  to  make  reparation  to  the  party  in« 


(z)  Smbltt  Tidd,  9th  edit.  547; 
Hindu  V.  O'Brien,  1  Taunt.  413  ;  Brown 
▼.  HoU,  4  Taunt.  587  ;  Coke  ▼.  Bnimmell, 
8  Taunt  439,  in  C.  P.  But  in  Paruna 
V.  Hinthorn,  C.  P.  21  December,  1829, 
Tindal,  C.  J.  seems  to  think  such  practice 
in  C.  P.  incorrect ;  Roberts  v.  Gaf,  4  B. 
&  Aid.  9S,  K.  B. }  Arcbbold.  by  T. 
Chitty,  vol.  ii.  496,  note  (c).  It  should 
seem  that  the  practice  in  K.  B.  is  the 
most  sound,  and  that  neither  a  Court 
of  Law    nor    Equity  ought  to  impose 


terms  when  an  act  of  parliament  declares 
that  a  security  ihall  be  void  on  account  of 
usury,  &c.  See  Barnard  v.  Young,  17  VeSi 
44. 

(a)  Damten  v.  Frankiin,  1  B.  6c  Adol; 
142. 

(6)  Tidd,  57,  58 ;  Martin  ▼.  Bofd,  7 
Taunt.  182  ;  2  Marsh.  487 ;  5.  C.  5j|Kir- 
row  V.  Cooper,  2  Bl.  R.  1314;  Pater  ir. 
Croome,  7  T.  R.  336 ;  Wortley  v.  Patter, 
5  Taunt  180. 

(c)  ridd»58i 
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SSCT.  III. 


^ttornies  and 
articled  clerks* 


jured,  and  the  costs  of  the  complaint  ;{d)  and  where  a  sheriflTs 
ofBcer»  on  arresting  a  party^  received  from  him  a  larger  sum 
than  he  was  liable  to  pay  as  a  caption  fee,  the  Court  of  Ex- 
cl^equer  on  motion  referred  it  to  the  master  to  ascertain  the 
proper  fee,  and  ordered  the  officer  to  restore  the  surplus,  and 
pay  the  costs  of  the  application^  (e)  although  the  party  might 
have  sustained  an  action  at  common  law  for  the  excess,  or  have 
sued  for  the  penalty  incurred  by  the  extortion,  (e) 

By  ancient  statutes  ignorant  and  unskilful  attornies  may  be 
punished  and  prohibited  from  practising.  (/)  So  an  attorney, 
who  is  imprisoned,  is  prohibited  from  practising  whilst  in  cus- 
tody, and  if  he  do,  he  may  be  struck  off  the  roll,  (g)  And  the 
12  G.  1,  c.  29,  s.  4,  enacts,  that  if  any  person,  who  has  been 
convicted  of  forgery  or  i>erjury,  or  subornation  of  perjury  or 
common  barretry,  shall  act  or  practise  as  an  attorney  or  solicitor, 
or  agent  in  any  suit  or  action  in  any  Court  of  law  or  equity  in 
England,  the  judge  or  judges  of  that  Court  shall  upon  com- 
plaint or  information  thereof  examine  the  matter  in  a  summary 
way  in  open  Court,  and  if  the  offence  be  established  to  the 
satisfaction  of  the  judge  or  Court,  he  or  they  shall  cause  the 
offender  to  be  transported  for  seven  years  as  a  felon.  (A)  So  if 
an  attorney  practise  for  the  profit  of  an  unqualified  person,  he 
may  be  struck  off  the  roll,  and  the  unqualified  person  may  be 
imprisoned  for  a  year,  (t)  But  the  attorney  may,  after  a  time, 
on  petition  and  satisfactory  affidavit,  be  admitted,  notwith- 
standing the  strong  terms  of  the  act,  that  he  shall  be  far  ever 
afterwards  disabled  from  practising  as  an  attorney  or  solicitor,  {k) 

But  independently  of  these  and  numerous  other  express 
regulations  and  penalties  to  which  attornies  and  solicitors  are 
subject,  each  of  the  Courts  has  summary  jurbdiction  over  at* 
tomies  of  their  own  Coiurt,  when  guilty  of  professional  miscon* 
duct,  (/)  and  this,  although  the  malpractice  was  in  an  inferior 


(d)  32  O.  2,  c.  28,  s.  11  ;  aiid  see 
£c  parte  Evaiu,  2  Bos.  k  Pul.  88,  as  to 
the  Court  in  which  the  appHcatioo  under 
this  act  roust  be  roade. 

(0)  Watson  V.  Edmonds,  4  Price,  309. 

(/)  Over  ignorant  and  dishonourable 
attornies,  4  H.  4,  c.  18;  32  U.  8,  c.  30, 
••  9}  S  J.  1,  c.  7',  12  G.  1,  c.  29;  2  G. 
2»  c.  23. 

(g)  12  G.  2,  c.  13,  s.  9,  against  an 
attorney  practising  whilst  a  prisoner. 
WheUuan  v.  Nudham  and  another,  Barnes, 
44. 

(K)  This  is  one  of  the  strongest  in- 
stances of  summary  criminal  jurisdiction 
that  has  ever  been  enacted. 

(i)  22  G.  2,  c,  46,  s.  11 ;  Jn  re  Jackson 
and  another,  1  B.  &  C.  270 ;  3  Dowi.  & 
R.  260,  S.  C;   Jn  re  Garbatt,  2  Bing, 


74;  9  Moore,  157,  S.  C;  WiUiam  ▼• 
Jones,  5  B.  &  C.  108;  £x  parte  Whatton, 
5  B.  &  Aid.  824.  In  tlte  matter  of  Squire, 
infra,  n.  (&}. 

(fc)  R.  V.  Greenwood,  1  Sir  W.  Blac. 
222 ;  but  see  Ex  parte  Frost,  1  Cbitt/s 
Rep.  558.  However,  in  Easter  term, 
1830,  Mr.  Squire,  who  bad  been  struck 
off  the  roll  under  this  clause,  for  permit- 
ting an  uncertificated  conveyancer  to  serve 
process  in  the  counti-y  for  remuneration, 
was,  on  petition  signed  by  very  nonieroiis 
practitioners  and  an  affidavit,  readmitted] 
and  see  £x  parte  Yates,  9  Bing.  455. 

(0  See  in  general  ante,  p.  33 ;  Tidd, 
87  to  90,  478  ;  and  1  T.  Chitty's  Arch- 
bold,  40,  41 ;  Archbold's  Prac.  C.  P. 
edit.  1834,  tit«  Attonues,  16  to  24* 
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Court,  as  in  the  County  Court,  (wi)    Nor  is  it  necessary  that     CHAP.  v. 
the  misconduct  should  have  been  in  the  course  of  any  suit ;  and      Sect.  III. 
it  seems  to  be  a  general  rule  that  when  the  employment  of  an 
attorney  is  so  connected  with  his  professional  character,  as  to 
afford  a  presumption  that  he  was  employed  in  consequence  of 
that  character,  the  Court  will  interfere  in  a  summary  way  to 
compel  him  to  perform  his  duty,  at  least  in  accounting  for  and 
paying  monies  received  by  him  for  the  use  of  the  client ;  {n)  and 
where  an  attorney  in  England  had  for  many  years  acted  as  the 
agent  of  persons  abroad,  but  for  whom  precisely,  in  conse- 
quence of  several  changes  of  parties  by  death,  it  did  not  appear, 
and  he  had  received  from  the  Prize  Court  in  England  large 
sums,  without  paying  or  accounting,  this  Court,  upon  affidavit 
and  motion,  referred  the  rule  to  Mr.  Justice  Bayley,  who  com- 
pelled the  attorney  to  pay  over  the  balance  in  hand,  on  re- 
ceiving an  adequate  indemnity  against  supposed  claims  to  be 
approved  by  the  Master,  although  it  was  insisted  that  as  the 
attorney  had  issued  no  process,  and  had  acted  only  as  agent, 
and  not  in  any  respect  as  an  attorney  of  this  Court,  and  as  the 
real  claimant  was  doubtful,  the  Court  had  no  summary  juris- 
diction over  him.  (o)    In  a  late  case,  where  an  attorney  had 
received  money  to  the  use  of  his  client,  and  not  accounted  for 
it,  and  had  afterwards  become  bankrupt  and  obtained  his  certi- 
ficate, the  Court  refused  on  motion  to  order  him  to  repay  the 
money  so  received,  because  the  account  was  a  debt  barred  by 
the  certificate ;  {p)  but  declared  that  if  the  attorney  bad  com- 
mitted fraud  in  the  receiving  and  not  accounting,  then  the 
Court,  in  the  exercise  of  its  general  jurisdiction  over  its  officers, 
would  have  enforced  such  payment  as  a  modification  of  the 
punishment,  which  it  might  otherwise  inflict  for  his  miscon^ 
duct.    But  they  considered  that  to  deprive  the  attorney  of  the 
benefit  of  his  certificate  under  the  fiat  against  him,  the  case  of 
fraud  ought  to,  be  clear,  and  that  the  attorney  should  have 
notice,  by  the  form  of  the  rule,  that  the  application  was  of  a 
penal  nature,  and  that  it  was  not  enough  merely  to  require  him 
by  the  rule  to  shew  cause  why  he  should  not  pay  over  the 
money,  (p)  If  an  attorney  in  that  character,  and  with  reference 
to  a  suit  depending  in  Court,  give  an  undertaking  in  writing 
to  appear,  or  an  undertaking  to  pay  the  debt  and  costs,  as  '*  I, 
the  undersigned,  agree  to  pay  the  debt  and  costs  in  this  action, 
16th  July,  1830.     John  Green."    the  Court,  of  which  he  is 
an  attorney,  will  on  a  summary  application  compel  him  to  per- 

(m)  Evans  t. ,  «  Wils.   382;  1  Bing.  91,  S.  C. 

In  re  Farmer,  3  Dowl.  &  R.  602.  (o)  In  re  Wodf,  2  Chltty's  Rep.  68. 

(n)  In  re  Executors  of  Aitkin,  4  B.  &         (p)  In  re  Bonner,  Gent,  one,  Sfe.  4  B. 

Aid.  47;  Ex  parte  HaU,  7  Moore,  4S7;  &  Adol.  811. 
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CHAP.  V. 
Sbct.  IU. 


Imperatife 
judgment  by 
default  in  pro- 
ceedings for 
costs  of  election 
petitions  bj  9 
G.  4,  c.  n. 


fonn  it^  although  it  were  void  by  the  statute  against  frauds^  for 
not  stating  the  consideration,  in  respect  of  which  it  was 
signed ;  (q)  but  it  is  the  safest  course  to  apply  to  the  Court  in 
which  the  attorney  has  been  admitted,  although  the  under- 
taking refer  to  a  suit  depending  in  another  Court ;  (r)  and  it  is 
obvious  that  an  action  for  nonperformance  of  the  undertaking 
would  faili  and  a  summary  application  is  the  only  course;  though 
in  cases  merely  of  negUgence^  and  not  of  want  of  integrity,  the 
Court  will  not  interfere  summarily,  and  will  leave  the  party 
complaining  to  his  action,  {s)  We  have  seen  that  a  Court  of 
Equity  will  by  injunction  prevent  an  attorney  from  being  con- 
cerned or  acting  against  his  former  client,  in  a  matter  where 
his  previous  employment  for  the  client  afforded  him  important 
information,  which  he  might  subsequently  use  materially  against 
such  client,  {t)  and  a  Court  of  Law  appears  to  possess  the  like 
jurisdiction,  though  it  will  not  be  exercised,  unless  it  be  shewn 
that  there  is  strong  ground  to  expect  that  the  attorney  will 
abuse  the  confidence  formerly  reposed  in  him.  («)  It  was  held 
recently  (A.D.  1832)  in  the  Exchequer,  that  the  Courts  have 
at  common  law  an  inherent  jurisdiction  independently  of  2 
G.  2,  e.  SSi  8.  S3,  to  tax  the  bills  of  attornies  practising 
therein,  and  therefore  may  refer  to  taxation,  without  imposing 
the  terms  of  undertaking  to  pay; (a;)  but  in  the  last  case  in 
King's  Bench  (A.D.  1833)  the  contrary  was  decided,  {y)  All 
the  Courts  exercise  summary  jurisdiction  over  questions  be- 
tween attornies  and  their  articled  clerks,  in  compelling  a  return 
of  a  part  of  the  premium  and  otherwise,  (z) 

Whilst  noticing  these  principal  instances  of  summary  juris- 
diction given  by  particular  statutes,  it  may  be  proper  to  notice 
an  instance,  somewhat  of  summary  and  peculiar  jurisdiction, 
connected  with  the  practice  of  elections.  The  9  6.  4,  c.  22, 
s.  57  &  63,  contains  enactments  under  which  costs  incurred  by 
opposing  a  petition  against  the  return  of  a  member  of  parlia- 
ment, may  be  recovered  against  any  one  of  several  persons, 
who  have  signed  it ;  and  the  act  declares  that  the  certificate 


(9)  JSmiM  ▼.  DunCMn^e;  and  In  re 
Greaves,  1  Cramp.  378  to  $76;  and  see 
Hall  ▼.  Athurst,  S  Tyr.  420. 

(r)  Ibid, ;  and  In  re  Greave$,  1  Cromp. 
&  J.  374,  note  (a). 

(s)  Ante,  33 ;  Tidd,  86 ;  Beat  t.  Lang- 
*^qf,  2  Wils.  371 ;  In  re  Laurence,  2 
Moore,  665 ;  Short  t.  Pratt,  t  Moore, 
4J4;  1  Bing.  102,  S.  C. ;  Ex  parte 
Brooks,  1  Bing.  105 ;  Pitt  v.  Yalden,  4 
Burr.  2060;  In  re  Jones,  1  Chitty's  Rep. 
651,  652;  B.  v.  Tew,  Saycr>  50;  R.  v. 


Bcnuet,  id.  169. 

(t)  Ante,  vol.  i.  705,  706,  714. 

(tt)  GrisseU  ▼.  Peto,  9  Bing.  1 ;  John* 
son  ▼.  Marriott,  2  Cromp.  &  J.  183. 

(x)  Watson  ▼.  PoUaw,  2  Tyrw.  406. 

{y)  Clutterbuck  t.  Combes,  5  B.  &; 
Adolp.  460  ;  see  post.  Chancery. 

(s)  Tidd,  68 ;  1  Archb.  K.  B.  by  T. 
Chitty,  16  ;  Ex  parte  Bayley,  9  B.  & 
C.  691 ;  2  Baroardiston's  R.  227,  231 ; 
Ex  parte  Promldnd,  3  B.  &  Aid.  357; 
1  Chit.  R.  694. 
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of  the  Speaker  of  the  House  of  Commons  as  to  the  amount  of 
costs,  shall  be  conclusive  evidence  of  the  amount  of  the  claim 
for  costs,  and  shall  have  the  force  and  effect  of  a  warrant  of 
attorney  to  confess  judgment,  and  the  superior  Courts  at 
Westminster,  or  rather  that  m  which  the  action  for  the  costs 
shall  be  commenced,  shall  give  effect  to  the  certificate  accord- 
ingly* This  very  singular  enactment  certainly  affords  a  more 
summary  proceeding  for  such  costs  than  by  the  intervention  of 
a  jury,  as  at  common  law.  (z) 


CHAP.  V. 
Sect.  III. 


jiffs. 


At  common  law  the  Courts  of  law  would  in  general  in  a  de-  sdly,  In  fur- 
gree  protect  their  oum  officers^  when  acting  bona  fide  in  exe-  co^s  own  ju- 
cuting  the  process  of  the  Court,  (as  a  sheriff  acting  in  obedience  nsdicUon  and  of 
to  a  writ  of  fieri  facias,)  from  the  risk  of  double  liability  to  two  jansdiction  of 
different  claimants,  as  where  he  had  seized  goods  under  a  writ  *^®  Cwir^  of 

^  '^'^  oy  the  /»i" 

of  fieri  facias,  provided  he  applied  to  the  Court  as  soon  as  he  t9rj>ieader  Act, 

found  himself  in  peril;  as  if  upon  such  seizure  he  had  notice  ^  H.^^'q^L\ 

that  the  party,  whose  goods  he  had  taken,  had  committed  an 

act  of  bankruptcy,  and  that  assignees  claimed  the  property,  Relief  to  she- 

or  there  was  a  reasonable  doubt  whether  the  goods  were  not 

liable  to  an  extent  of  the  crown,  the  Court  would  enlarge  the 

time  for  returning  the  writ,  when  ruled  by  the  plaintiff  to  do 

so,  until  he  or  the  assignees  had  indemnified  him  or  had  inter 

se  settled  their  mutual  claims,  (6)  and  would  compel  the  adverse 

claimant  to  try  the  right,  whilst  the  proceeding  against  the 

sheriff  or  officer  was  suspended,  or  upon  the  terms  of  his  bring* 

ing  the  proceeds  into  Court  to  abide  the  result.    At  common 

law  this  was  the  only  mode  of  relief  to  the  sheriff,  who  had 

seized  goods  in  settlement,  for  he  could  not  then  file  a  bill  of 

interpleader,  because,  as  observed  by  Lord  Eldon,  *^  A  person 

could  not  file  a  bill  of  interpleader,  who  was  obliged  to  put  his 

case  upon  this^  that  as  to  some  of  the  parties  he  might  be  a 

wrongdoer,  as  by  the  seizure  and  temporary  detention  of  the 

goods;"  (e)  for  the  same  reason  the  Court  of  King's  Bench,  on 

the  motion  of  an  auctioneer^  who  had,  before  notice  of  any 

third  person's  claim,  sold  under  an  execution  by  the  direction 

of  the  sheriff  gave  him  leave  to  bring  the  proceeds  into  Court, 

with  a  stay  of  actions  against  him.  {d)    But  when  the  sheriff 


(s)  See  9  G.  4,  c.  22 ;  and  Gumey  v. 
Gordon,  2  Tyr.  616. 

(a)  As  to  bills  of  interpleader  in  equity 
see  Chit.  Eq.  Dig.  Pleading,  780  ;  Prac- 
tice, 894,  1110;  1  Mad.  Ch.  Pr.  173  to 
182 ;  post,  Chancery. 

(6)  See  decisions  at  common  law, 
WelU  ▼.  Pickman,  7  T.  R.  174  ;  M*Gearge 
V.  Burcht  4  Xaant.  585 ;  R,  v.  Bridm, 


7  Taunt.  294;  1  Moore,  43  ;  2  Chit.  R. 
204,  and  other  cases ;  Tidd,  620,  note  (q), 
1017,  1018  ;  id,  Soppl.  183  ;  2  Arch,  by 
T.  Chitty,  759  to  761 ;  but  see  Hartley 
V.  Stead,  8  Moore,  466 ;  Saunders  v. 
Sheriff  of  Middlesex,  3  B.  &  Aid.  95 ; 
Etchells  V.  Lovatty  9  Price,  54. 

(c)  Slingsby  v.  Boulton,  1  Ves.  &  B.  334. 

(d)  MS. 
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CHAP.  V. 
Sscr.  III. 


of  Hertfordshire  by  his  under-sheriff  hastily  returned  on  writs 
of  fieri  facias,  that  he  had  seized  goods^  and  they  remained  on 
hand  for  want  of  buyers,  the  Court  of  King's  Bench  refused 
leave  to  amend  his  return  on  affidavit  that  writs  of  extent  had 
since  been  received  for  sums  exceeding  the  value  of  such  goods, 
because  he  ought  to  have  made  more  diligent  inquiry  before 
he  returned  the  writ,  (e)  This  interference  at  commen  law  was 
improved  and  extended  by  1  &  2  W.  4,  c.  58,  s.  6,  which,  after 
reciting  that  difficulties  sometimes  arise  in  the  execution  of 
process  against  goods  and  chattels  issued  by  or  under  the  au- 
thority of  the  said  Courts,  by  reason  of  clatmi  made  to  such 
goods  and  chattels  by  cusignees  of  bankrupts,  and  other  persons^ 
not  being  the  parties  against  whom  such  process  had  issued^ 
whereby  sheriffs  and  other  officers  are  exposed  to  the  hazard  and 
expense  of  actions,  and  it  is  reasonable  to  afford  relief  and  pro*" 
tection  in  such  cases  to  such  sheriffs  and  other  officers,  therefore 
enacts,  "  That  when  any  such  claim  shall  be  made  to  any  goods 
or  chattels  taken  or  intended  to  be  taken  in  execution,  under 
any  such  process,  or  to  the  proceeds  or  value  thereof,  it  shall 
and  may  be  lawful  to  and  for  the  Court,  from  which  such  pro- 
cess issued,  upon  application  of  «tfcA  sheriff  or  other  officer, 
made  before  or  after  the  return  of  such  process,'  and  as  well 
before  as  after  any  action  brought  against  such  sheriff  or  other 
officer^  to  call  before  them  by  rule  of  Court  as  well  the  party 
issuing  such  process  as  the  party  making  such  claim,  {/)  and 
thereupon  to  exercise  for  the  adjustment  of  such  claims,  and 
the  relief  and  protection  of  the  sheriff  or  other  officer,  all  or 
any  of  the  powers  and  authorities  hereinbefore  contained,  {g) 
and  make  such  rules  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case,  and  the  costs  of  all 
such  proceedings  shall  be  in  the  discretion  of  the  Court.''  If 
the  sheriff  have  accepted  the  indemnity  of  a  third  person,  (A) 
or  has  paid  over  the  proceeds  to  the  judgment  creditor,  (t)  he 
will  not  be  relieved  under  this  act.  And  the  application  must 
be  at  the  first  opportunity,  and  the  affidavit  positively  deny  col« 
lusion.  {i)  Where  in  consequence  of  a  claim  by  assignees  to 
goods  taken  by  a  sheriff  under  a  fi.  fa.,  the  latter  applied  to 


(e)  MS.  A.D.  1818;  bat  see  Rut$on 
y.  Hatfield,  3  B.  &  Aid.  204,  ctmtra; 
and  see  Andermn  ▼.  Calloway,  1  Cromp. 
6c  M.  182  ;  Ccok  v,  Allen,  id,  542. 

(/}  Semble,  that  this  act  extends  to 
every  claim,  whether  at  law  or  in  equitj, 
and  renders  doubtfol  the  accuracy  of 
5tiirfesi  ▼.  Claude,  1  Dowl.  Rep.  505. 

(g)  Refers  to  sections  i,  9,  $,  4i,  5, 


which  see  infra, 

(h)  TucJir  V.  Morris^  1  Cromp.  dt  M. 
73. 

(t)  Anderson  y.  Calloway,  1  Cromp.  & 
M.  182 ;  3  Tyrw.  Rep.  237,  S.  C,  by 
name  of  Chtilon  v.  Andenon ;  and  see 
Saunders  ▼.  Sheriff  of  Middlesex,  3  B.  & 
Aid.  95. 

(k)  Cook  ▼.  AlUn,  1  Cromp.  &  M.542. 
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the  Court  and  obtained  relief  according  to  this  act,  it  appears     CHAR  v. 

to^  have  been  considered  that  the  Court  could  not  allow  the  — ^^ — 1— 

sheriff  the  costs  of  necessary  possession,  but  merely  suffered 

him  to  withdraw  from  the  possession  in  case  the  plaintiff  in  the 

execution  did  not  appear  to  the  rule.  (Q    But  when  a'sheriff 

had  taken  goods  in  execution,  and  on  an  adverse  claim  being 

made  to  them,  obtained  a  rule  under  the  6th  section  of  this  act, 

to  which  the  claimant  did  not  appear,  the  Court  barred  the 

claim  and  ordered  the  party,  who  had  made  such  claim,  and 

thus  abandoned  the  sietme,  to  pay  the  execution  creditor  his 

costs  of  shewing  cause  against  the  rule,  unless  cause  should  be 

shewn  by  the  claimant  in  six  days  from  service  of  such  order ;  (m) 

but  no  costs  were  allowed  to  the  sheriff,  which  is  a  hardship, 

requiring  relief,  (m)  In  a  late  case  where  goods  had  been  taken 

by  the  sheriff  under  a  fi,  fa.  and  sold  by  him,  and  another 

fi.  fa.  having  been  issued  in  the  mean  time  against  the  same 

goods,  and  another  party  claimed  title  to  the  property  against 

the  defendant  and  the  sfaerifi^  and  complained  that  the  goods 

had  been  sold  improvidently  and  in  spite  of  notice  from  such 

claimant,  the  Court  of  King's  Beach  made  an  order  under 

the  act,  protecting  the  sheriff  from  such  multiplied  liability 

upon  propeif  terms,  (n) 

Excepting  in  the  case  of  a  sheriff  And  of  a  seizure^under  pro-  Relief  at  law  in 
cess,  a  person  sued  for  a  debt  or  for  goods,  and  being  a  stock-  ^'^  ui?^tei^* 
holder^  bailee,  or  agent,  although  he  claimed  no  interest  or  Pf**^'  ^^  ^ 
benefit  in  the  subject  in  dispute,  could  not  have  any  relief  at 
law,  and  was  obliged  to  file  a  bill  of  interpleader  in  a  Court  of 
Equity  at  great  trouble  and  expense,  (o)    The  statute  1  &  S 
W.  4,  c.  58>  remedies,  to  a  certain  extent,  this  evil,  and  whilst 
it  makes  considerable  inroad  on  the  prior  exclusive  jurisdiction 
of  a  Court  of  Equity,  greatly  enlarges  the  jurisdiction  of  all  the 
Courts  of  Law  at  Westminster,  and  of  the  Common  Pleas  at 
Lancaster,  and  Court  of  Pleas  at  Durham.    The  first  section, 
after  reciting  that  it  often  happens  that  a  person  sued  at  law 
for  the  recovery  of  money  or  goods,  (p)  wherein  he  has  no  inr 
terest,  and  which  are  also  claimed  of  him  by  some  third  party. 


(0  FUld  ▼.  Cope,  9  Tju  Rep.  458. 

(m)  Perkins  t.  Benhw,  3  Tjr.  Rep. 
51.  This  decision  appears  tQ  be  abalo- 
gous  to  the  practice  in  equity  on  an  in- 
terpleader bill  of  making  the  unsuccessful 
claimant  pajr  the  costs  his  false  claim  oc- 
casioned. 

(n)  Shwman  v.  Bach,  3  B.  &  Adol. 
103. 

(o)  7  Term  R.  174;  Smith's  Ch.  Pr. 
351  to  359  >  1  Madd.  Ch.  Pr.  173to  182  -, 


Chit  £q.  Dig.  Prac.  XIV.,  BUI  of  Inters 
pleader,  894,  1110,  and  pott, 

(p)  This  recital  shews  that  it  was  tbo 
intent  of  the  legislature  to  confine  the  re- 
medies gi?en  by  the  act  to  money  de- 
mands and  claims  on  good* ;  but,  as  ob- 
served in  2  Dowl.  Stat.  570,  there  seems 
to  be  no  reason  whj  the  act  does  not  ex* 
tend  to  tretpan  for  goods  or  to  covenant 
for  rent,  &c. 
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s^^^fn '     has  no  means  of  relieving  himself  from  such  adverse  claim  but 

■ '■ — —  by  a  suit  in  equity  against  the  plaintiff  and  such  third  party, 

usually  called  a  Bill  of  Interpleader,  which  is  attended  with  ex- 
pense and  delay ;  for  remedy  thereof  enacts^  that  upon  applica- 
tion, made  by  or  on  behalf  of  any  defendant^  sued  in  any  of  his 
Majesty's  Courts  of  Law  at  Westminster,  or  in  the  Court  of 
Cammon  Pleas  in  the  County  Palatine  of  Lancaster,  or  the 
Court  of  Pleas  of  the  County  Palatine  of  Durham,  in  any  ac^ 
tion  of  assumpsit,  debt,  detinue,  or  trover,  such  appUcation  being 
made  ajier  declaration  and  before  plea,  by  affidavit  or  other- 
wise, shewing  that  such  defendant  does  not  claim  any  interest 
in  the  subject  matter  of  the  suit,  but  that  the  right  thereto  is 
claimed  or  supposed  to  belong  to  some  third  party  who  has 
sued  or  is  expected  to  sue  for  the  same,  and  that  such  defendant 
does  not  in  any  manner  collude  with  such  third  party,  but  is 
ready  to  bring  into  Court  or  to  pay  or  dispose  of  the  subject 
matter  of  the  action  in  such  manner  as  the  Court  (or  any  judge 
thereof)  may  order  or  direct,  it  shall  be  lawful  for  the  Court, 
or  any  judge  thereof,  to  make  niles  and  orders  calling  upon 
such  third  party  to  appear  and  to  state  the  nature  and  particu- 
lars of  his  claim,  and  maintain  or  reUnquish  his  claim,  and  upon 
such  rule  or  order  to  hear  the  allegations  as  well  of  such  third 
party  as  of  the  plaintiff,  and  in  the  meantime  to  stay  t/te  pro^ 
ceedings  in  such  action,  and  finally  to  order  such  third  party  to 
make  himself  defendant  in  the  same  or  some  other  action,  or  to 
proceed  to  trial  on  one  or  more  feigned  issue  or  issues,  (g)  and 
also  to  direct  which  of  the  parties  shall  be  plaintiff  or  defend- 
ant on  such  trial,  or,  with  the  consent  of  the  plaintiff  and  such 
third  party,  their  counsel  or  attornies,  to  dispose  of  the  merits 
of  their  claims  and  determine  the  same  in  a  summary  manner, 
and  to  make  such  other  rules  and  orders  therein  as  to  costs  (r) 
and  all  other  matters  as  may  appear  to  be  just  and  reason- 
able, {s) 

(9)  See  an  instance  of  such  feigned  is-  the  practice  is  the  same  under  this  sec- 

soe,  Dixon  ▼.  Yatetf  5  B.  &  Adolp.  3t5.  tion,  though  the  party  ultimatelv  unsoc- 

(r)  In  equity,  the  plaintiff  in  a  bill  of  cessful  roast  repay  the  amoant,  DueaT  ▼• 

interpleader  properly  filed  is  entitled  to  Mackintothf  3  Moore  &  S.  174 ;  Cott0r  ▼• 

costs  oat  of  the  fund,  CampbeU  v.  Solo-  Bank  cf  'E-ngiami,  td.  180. 
moRs,  1  Sim.  £c  Stu.  462;  and  Mm62e, 

(s)  The  act  also  contains  the  following  sections  -. — Sect.  3  enacts,  that  the  jodgment 
In  any  such  action  or  issae  as  may  be  directed  by  the  Court  or  judge,  and  the  decision 
of  the  Court  or  judge  in  a  summary  manner,  shall  be  final  and  conclusive  against  the 
parties  and  all  persons  claiming  by,  from,  or  under  them.  Sect.  3  enacts,  that  if  such 
third  party  shall  not  appear  upon  such  rule  or  order,  to  maintain  or  relinquish  his  claim, 
being  duly  served  therevrith,  or  shall  neglect  or  refuse  to  comply  with  any  rule  or 
order  to  be  made  after  appearance,  it  shall  be  lawful  for  the  Court  or  judge  to  declare 
tuch  third  party,  and  all  persons  claiming  by,  from,  or  under  him,  to  be  for  ever  barred 
from  prosecuting  his  claim  against  the  original  defendant,  bis  executors,  or  adminis- 
tratorsi  saving  nevertheless  the  right  or  claim  of  such  third  party  against  the  plaintiff, 
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As  the  proceedings  under  this  statute,  as  well  in  relief  of 
sheriffs  as  of  other  persons,  are  in  many  respects  analogous 
to  and  in  lieu  of  the  remedy  in  equity  by  a  bill  of  interpleader, 
it  will  frequently,  at  least  in  doubtful  cases,  be  expedient  to 
examine  the  practice  and  decisions  in  Courts  of  Equity  upon 
such  a  bill,  (t)  It  has  been  supposed  that  this  act  does  not  ex- 
tend to  equitable  claims,  but  the  relief  is  not  in  terms  restrained 
to  legal  claims,  (u)  The  act  does  not  take  away  the  right  of  a 
party  to  file  a  bill  of  interpleader,  for  the  remedy  is  merely  con- 
current ;  though  if  a  sheriff  or  stakeholder  have  filed  such  a 
bill,  then,  having  made  his  election,  the  Common  Law  Courts 
will  not  interfere,  (u)  A  party  who  has  paid  over  the  pro- 
ceeds to  the  execution  creditor,  (x)  or  has  so  connected  himself 
with  one  of  the  claimants  as  to  accept  his  indemnity,  will  not  be 
relieved  under  this  act ;  (i/)  nor  will  the  Court  always  interfere 
fai  favour  of  a  person  who  has  unnecessarily  and  oflSciously  sub- 
jected himself  to  the  double  risk ;  {ss)  and  with  analogy  to  the 
practice  in  equity  on  bills  of  interpleader,  a  party  who  still  in- 
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and  thereupon  to  make  such  order  between  sach  defendant  and  the  plaintifiF,  as  to  costs 
and  other  matters,  as  may  appear  just  and  reasonable.  Sect.  4  provides,  that  no  order 
shall  be  made,  in  pursuance  of  this  act,  by  a  single  judge  of  the  Court  of  Pleas  of  the 
said  County  Palatine  of  Durham  who  shall  not  also  be  a  judge  of  one  of  the  said  Courts 
at  Westminster,  and  that  every  order  to  be  made  in  pursuance  of  this  act  by  a  single 
judge  not  sitting  in  open  court  shall  be  liable  to  be  rescinded  or  altered  by  the  Court* 
in  like  manner  as  other  orders  made  by  a  single  judge.  Sect  5  provides  also,  that  if 
upon  application  to  a  judge  in  the  first  instance,  or  in  any  later  stage  of  the  proceed- 
ings, he  shall  think  the  matter  more  fit  for  the  decision  of  the  Court,  it  shall  be  lawful 
for  him  to  refer  the  matter  to  the  Court,  and  thereupon  the  Court  shall  and  may  hear 
and  dispose  of  the  same  in  the  same  manner  as  if  the  proceeding  had  originally  com- 
menced by  rule  of  Court  instead  of  the  order  of  a  judge.  Sect.  7  enacts,  that  all 
rules,  orders,  matters,  and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  ex- 
cept only  the  affidavits  to  be  filed,  may,  together  with  the  declaration  in  the  cause,  (if 
any)  be  entered  of  record,  with  a  note  in  the  margin  expressing  the  true  date  of  such 
entry,  to  the  end  that  the  same  may  be  evidence  in  future  times,  if  required,  and  to 
secure  and  enforce  the  payment  oj  cotts  directed  by  any  such  role  or  order,  and  every 
socb  rule  or  order  so  entered  shall  have  the  force  and  ijfect  of  a  judgment  (except  only 
as  to  becoming  a  chatge  on  any  lands,  tenements,  or  hereditaments,)  and  in  case  any 
costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the  taxation  and  amoant 
thereof  given  to  the  party  ordered  to  pay  the  same,  bis  agent,  or  attorney,  execution 
may  issue  for  the  same  by  fieri  facias  or  capias  ad  satisfaciendum  adapted  to  the  case, 
together  with  the  costs  of  such  entry  and  of  the  execution,  if  by  fieri  focias,  and  such 
-writ  and  writs  may  bear  teste  on  the  day  of  issuing  the  same,  whether  in  term  or  vacation, 
and  the  sheriff  or  other  officer  executing  any  such  writ  shall  be  entitled  to  the  same 
fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a  judgment  of  the  Court. 


(t)  See  in  general  Chit.  £q.  Dig. 
Pleading,  780  id.  tit.  Practice,  894, 1110 ; 
1  Madd.  Ch.  Pr.  173  to  182,  and  post, 
Chancery. 

(u)  Sturgets  y.  Claude,  1  Dowl.  R. 
505  ;  Tidd.  Supp.  190  ;  but  note  the  re- 
port of  that  case  does  not  distinctly  shew 
the  ground  of  decision  by  the  single  judge ; 
why  ought  not  a  sheriff  to  be  protected  at 
law,  unless  he  has  made  his  election  by 
filing  a  bill  of  interpleader  ?  In  general 
a  bill  of  interpleader  is  sustainable, 
though  the  demand  of  one  claimant  is  <^ 


a  legal  nature  and  the  other  of  an  alleged 
equitable  right,  Morgati  v.  Monack,  2 
Merivale*s  R.  Ill ;  1  Madd.  Ch.  Pr.  173, 
174.  If  so,  the  case  in  1  Dowl.  R.  505, 
as  reported,  is  not  correct ;  but  see  Bar' 
clay  V.  Curtis,  9  Price,  661. 

(x)  Andenon  v.  Galloway,  1  Cromp.  & 
M.  182  i  3  Tyr.  R.  «37,  S.  C. 

(y)  Tticker  v,  Morris,  1  Cromp.  &  M. 
73 ;  1  Dowl.  R.  659,  S.  C. 

(s)  Belcher  t.  Smith,  9  Biog,  82;  t 
Moore  &  S.  184,  S.  C. 
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Extension  of 
jorisdiction  of 
the  superior 
Courts  of  Law 
by  enabling 
them  to  issae 
commUrions  and 
to  examine  wit- 
netiei  on  inter- 
rogatoriet  under 
1 W.  4,  c.  S2. 


sists  on  a  lien,  and  therefore  is  himself  a  claimant  will  not  he 
relieved,  (a)  unless  the  lien  were  of  such  a  nature  that  it  must 
have  been  satisfied  by  the  successful  claimant^  whichever  party 
he  might  he,  and  the  party  applying  for  relief  limited  his  claim 
to  such  lien,  (b)  Where  goods  consigned  to  A.  were  housed 
at  the  London  Docks,  and  were  claimed  by  B.,  and  the  dock 
company  required  an  indemnity  of  A.,  the  original  consignee, 
before  delivering  them  to  him,  and  A.  refused,  and  brought 
.an  action  of  trover  with  counts  for  special  damage  for  the  de- 
tention ;  on  motion  by  the  company  for  relief  under  the  in- 
terpleader act,  I  &  2  W.  4,  c.  58,  B.,  upon  due  notice,  not 
appearing,  the  Court  held  that  the  claim  of  B*  against  the 
company  was  barred,  but  that  A.  ought  not  to  be  precluded 
from  recovering  for  his  special  damage,  if  any ;  (c)  the  rule  there- 
fore was  that  on  the  defendant's  undertaking  to  deliver  up  the 
wine,  then  if  A.  should  accept  the  same  the  action  should  be 
discontinued  on  payment  of  costs  by  the  defendants;  but 
if  A.  should  go  on  with  the  action  the  count  in  trover  should 
be  struck  out,  and  A.  proceed  for  the  special  damage  only,  (c) 

As  the  statute  in  express  terms  is  limited  to  summary  inter- 
ference in  actions  of  assumpsit,  debt,  detinue  and  trover,  many 
cases  will  arise  when  the  act  will  not  apply,  and  when  it  will 
still  be  necessary  to  apply  to  a  Court  of  Equity  for  relief,  {d) 
Frequently  a  plaintiff  has  an  election  to  proceed  in  an  action  of 
trespass  or  of  trover,  and  if  he  wish  to  avoid  a  summary  appli- 
cation under  the  interpleader  act,  he  may  do  so  by  issuing  his 
writ  and  declaring  in  trespass.  So  by  declaring  in  covenant 
on  a  leas^  instead  of  debt,  it  would  seem  doubtful  whether  the 
Court  could  interfere  under  the  terms  of  that  act,  and  case  and 
replevin  are  certainly  not  actions  within  the  act. 

Another  modern  improvement  in  the  administration  of  justice 
in  Courts  of  Law  has  been  introduced  in  invasion  of  the  pre- 
vious exclusive  jurisdiction  of  Courts  of  Equity,  by  the  statute, 
1  W.  4,  c.  22,  giving  an  absolute  power  to  examine  witnesses 
on  interrogatories  without  consent.  Before  that  act  there  was 
no  power  at  law  to  compel  consent  to  a  commission  or  to  the 
examination  of  witnesses  upon  interrogatories,  {e)  though  the 
Court  would  put  off  the  trial  at  the  instance  of  the  defendant, 

d.  &  Adolp.  378. 

(d)  See  Tpwt,  Conrt  of  Chancery. 

(0  Per  Holland,  B.  in  fiticfcet  v.  Wii- 
Hams,  1  Tyrw.  R.  504;  S  Bla.  Com.  38t, 
Sas,  438,  449;  Tidd,  485  (g),  810,  note 
(h),  (t),  811 ;  Tidd's  Supp.  l58,  cites  f 
Rep.  C.  L.  Crimro.  23,  24,  73,  &c. ;  4 
Taunt.  46 ;  S  Chitty*B  R.  179 ;  Cowp. 
174 ;  $  Dowl.  Stat.  43,  note  (d). 


(a)  Braddiek  ▼.  SnOth,  9  Bing.  84;  2 
Moore  &  S.  131,  S.  C.  Same  rule  in 
equity,  see  MUchBll  y.  Hayne,  2  Sim.  & 
Stu.  63. 

(6)  Id,  ibid, ;  Cotter  v.  Bank  of  England, 
3  Moore  &  S.  180 ;  see  the  Practice  Tidd, 
Sup.  1833,  p.  162  to3l5 ;  Chapman's  Ad* 
denda  to  his  Practice,  162  ;  2  Arch.  K. 
B.  bv  Chitty,  768. 

(c)  Lucai  T.  London  Dock  Company,  4 
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if  the  plaintiff  would  not  consent;  (/)  and  if  the  defendant  ^^^;^' 
refused,  the  Court  would  not  allow  him  to  sign  judgment  as  in 
ease  of  a  nonsuit,  (g)  The  Court  of  Exchequer,  however, 
would  grant  a  commission  to  examine  a  witness  who  was  in  this 
country,  on  an  affidavit  of  his  being  under  the  necessity  of  going 
abroad  before  the  day  of  trial,  although  the  cause  were  not  at 
issue  and  the  answer  had  not  come  in.  {h)  In  cases  where  it 
was  important  to  proceed  to  trial,  and  the  opponent  refused  to 
consent  to  examine  witnesses  abroad,  it  was  formerly  absolutely 
necessary,  excepting  as  above  in  the  Exchequer,  to  proceed  in 
a  Court  of  Equity,  in  order  to  obtain  a  commission  for  the 
examination  of  such  witnesses,  and  for  which  purpose  it  was  ne- 
cessary to  institute  a  new  suit  by  filing  a  bill  praying  a  commis- 
sion and  that  defendant  should  be  decreed  to  consent  as  auxiliary 
to  the  suit  at  law.  (i)  But  now  by  1  &  2  W.  4,  sess.  2,  c.  S2, 
all  the  superior  Courts  or  a  judge  has  an  absolute  power  of 
ordering  an  examination  of  a  witness  upon  interrogatories  if 
within  the  jurisdiction  of  the  Court,  or  of  ordering  a  writ  in 
the  nature  of  a  mandamus  or  commisrian  for  the  examination  of 
the  witness  if  he  be  out  of  such  jurisdiction. 

The  first  section,  after  reciting  that  "  whereas  great  diffi- 
culties and  delays  are  often  experienced,  and  sometimes  a 
failure  of  justice  takes  place  in  actions  depending  in  Courts  of 
Law,  by  reason  of  the  want  of  a  competent  power  and  authority 
in  the  said  Courts  to  order  and  enforce  the  examination  of  wit' 
nesses,  when  the  same  may  be  required  before  the  trial  of  a 
cause;  and  whereas  by  an  act  passed  13  6.  3,  intituled  An 
Act  for  the  establishing  certain  Regulations  for  the  better  Ma- 
nagement of  the  Affairs  of  the  East  India  Company,  as  well  in 
India  as  in  Europe,  certain  powers  are  given  and  provisions 
made  for  the  examination  of  witnesses  in  India  in  the  cases 
therein  mentioned,  and  it  is  expedient  to  extend  such  powers 
and  provisions,  therefore  enacts,  that  all  and  every  the  powers, 
authorities,  provisions  and  matters  contained  in  the  said  recited 
act  relating  to  the  examination  of  witnesses  in  India,  shall  be 
and  the  same  are  hereby  extended  to  all  colonies,  islands,  plan- 
tations and  places  under  the  dominion  of  his  Majesty  in  foreign 
parts,  and  to  the  judges  of  the  several  Courts  therein,  and  to 
all  actions  depending  in  any  of  his  Majesty's  Courts  of  Law  at 
Westminster,  in  what  place  or  country  soever  the  cause  of 
tuition  may  have  arisen,  and  whether  the  same  may  have  arisen 

(/)  Cowp.l74;Doag.419;  lBos.&      Bla.  Com.  382,  383,  438,  449;  Tidd, 
Pul.  210.  Sup.  158  ;  9  Mad.  Cb.  P.  405;  we  the 


!(£)  Tidd,  811.  cases  as  to  bills  for  commissions  to  eia- 

a)  1  Price,  449,  381.  mine  witnesses,  ( 

t)  2  Rep.  C,  L.  Com.  234—73;  3     p.  1017  to  1024. 
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No  oompulsorj 
discovery,  ex- 
cept in  sumroary 
proceedings ; 
and  of  the  in* 
effectual  at- 
tempt to  es- 
tablish such 
compulsory 
power  now  ex- 
clusively ex- 
ercised by 
Courts  of 
Equity. 


t^ithin  the  jurisdiction  of  the  Court,  to  the  judge  whereof  the 
writ  or  commission  may  be  directed,  or  elsewhere,  when  it  shall 
appear  that  the  examination  of  witnesses  under  a  writ  or  com- 
mission issued  in  pursuance  of  the  authority  hereby  given,  will 
be  necessary  or  conducive  to  the  due  administration  of  justice 
in  the  matter  wherein  such  writ  shall  be  applied  for.  (k) 

Although  the  1st  section  of  this  act  in  terms  seems  only 
to  authorize  a  commission  to  be  executed  in  some  place  part  of 
the  British  dominions,  the  4th  section  is  general,  so  that  since 
this  act  a  commission  may  issue  to  examine  witnesses  in  France 
or  any  other  place  out  of  the  common  law  jurisdiction  of  the 
Court,  on  molion  in  that  Court  of  law  in  which  the  action  shall 
be  depending  (J).  The  examination  of  witnesses  on  interroga- 
tories, under  this  act,  is  discretionary,  and  the  party  may  still 
be  allowed  the  expenses  of  bringing  over  witnesses  from  abroad 
and  maintaining  them  here,  in  order  that  they  may  be  examined 
in  Court  viva  voce,  {m) 

In  the  instances  in  which  the  Courts  of  Law  permit  summary 
application  as  against  attornies,  and  in  cases  of  awards,  annuities, 
mortgages,  bail  bonds,  replevin  bonds  and  other  cases  before 
noticed ;  the  proceeding  of  the  applicant  is  by  filing  afiidavits, 
on  which  he  founds  his  motion,  and  obtains  a  rule  nisi;  and  this 
proceeding  in  effect  operates  somewhat  like  a  bill  in  equity 


Bred.  &  Bing.  519;  2  Dowl.  Stat.  48» 
note  (a).  The  act  also  contains  the  follow- 
ing sections : — 


(h)  It  is  clear  from  section  4,  that  this 
act  (as  did  the  IS  G.  3,  c.  63,  s.  45,)  ex- 
tends to  applications  as  well  by  a  defend- 
ant as  of  a  plaintiff,  Grillard  v.  Hague,  1 

Sect.  2  enacts,  That  when  any  writ  or  commission  shall  issue  under  the  authority  of  the 
said  recited  act,  or  of  the  power  hereinbefore  given  by  this  act,  the  judge  or  judges  to 
whom  the  same  shall  be  directed,  shall  have  the  like  power  to  compel  and  emorce  the 
attendance  and  examination  of  witnesses  as  the  Court  whereof  they  are  judges  does  or 
may  possess  for  that  purpose  in  suits  or  causes  depending  in  such  Court. 

Sect.  3  enacts,  That  the  costs  of  every  writ  or  commission  to  be  issued  under  the 
authority  of  the  said  recited  act,  or  of  the  power  hereinbefore  given  by  thii  act  in  any 
acUon  at  law  depending  in  either  of  the  said  Courts  at  Westminster  and  of  the  pro- 
ceedings thereon,  shall  be  in  the  discretion  of  the  Court  issuing  the  same. 

Sect.  4  enacts.  That  it  shall  be  lawful  to  and  for  each  ef  the  taid  Courls  at  TI^Mliiitn- 
ster,  and  also  the  Court  of  Common  Pleas  of  the  county  palatine  of  Lancaster,  and  the 
Court  of  Pleas  of  the  county  palatine  of  Durham,  and  the  several  judges  thereof,  in 
every  action  depending  in  such  Court,  upon  the  application  of  any  of  the  parties  to  such 
suit,*  to  order  the  examination  on  oath  upon  interrogatories  or  otherwise  before  the 
master  or  prothonotary  of  the  said  Court  or  other  person  or  persons  to  be  named  in 
such  oi'der,  of  any  witnesses  within  the  jurisdiction  of  the  Court  where  the  action  shall 
be  depending,  or  to  order  a  commission  to  issue  for  the  examination  of  witnesses  on 
oath  at  any  place  or  places  out  of  such  jurisdiction  by  interrogatories  or  otherwise,  and 
by  the  same  or  any  subsequent  order  or  orders  to  give  all  such  directions  touching  the 
time,  place  and  manner  of  such  examination,  as  well  within  the  jurisdiction  of  the 
Court  wherein  the  action  shall  be  depending  as  without,  and  all  other  matters  and  cir- 
cumstances connected  with  such  examination,  as  may  appear  reasonable  and  just.t 

(0  Duckett  V.  WiUiams,  1  Tyrw.  Rep.      Chitty,  250;  1  Archb,  C.P.  [96],  150. 


502 ;  and  other  cases  cited ;  see  further 
as  to  the  practice,  Tidd.  Sup.  A.D.  18S3, 
p.  162  to  167;  and  1  Archb.  K.  B.  by 


(m)  Macalpine  v.  Powles,  3  Tyrw.  R. 
871. 


*  Grillard  v.  Hogue,  1  Brod*  &  Bing. 
519. 


t  Then  follow  seven  other  sections  re< 
lative  to  the  proceedings. 
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praying  a  discovery,  but  with  this  difference,  that  in  equity  the     CHAP.  y. 

party  must  make  the  required  disclosure  or  be  committed  for '- — — 

his  contempt;  but  at  law  the  party  shewing  cause  need  not 
absolutely  make  an  affidavit,  but  may  decline  to  shew  cause  and 
let  the  rule  be  made  absolute  without  discussion,  or  he  may 
rely  upon  the  affidavits  of  third  parties.  In  general,  however, 
if  the  affidavits  of  the  applicant  charge  some  particular  trans- 
action by  or  with  the  privity  of  the  opponent,  then  unless  he 
make  affidavit  denying  such  allegation,  the  matter  will  be  taken 
pro  confessu  against  him ;  so  that  in  general  a  rule  nisi  at  law 
operates  as  a  bill  of  discovery,  and  compels  him  on  his  oath  to 
state  the  facts  at  the  peril  of  an  indictment  for  perjury,  if  the 
applicant  and  another  person  can  distinctly  swear  to  the  con- 
verse. Lord  Wynford  attempted  to  introduce  an  act  containing 
clauses  enabling  Courts  of  Law  to  examine  the  parties  them- 
selves, whether  plaintiff  or  defendant,  relative  to  the  right  of 
action  or  defence;  but  the  bill  was  thrown  out  B9-  too  strong  a 
measure,  tending  to  destroy  the  boundaries  between  legal  and 
equitable  j  urisdiction.  (») 

The  foregoing,  it  wiQ  be  observed,  are  proceedings  to  ex*  Sammary  appU- 
tend  the  jurisdiction  of  the  King's  Bench  and  other  Courts  of  "^^'Jhe  P^;^ 
Law,  by  affi3rding  summary  assistance  in  such  Courts.    But  of  the  authority 
moreover  the  Court  of  King's  Bench,  and  indeed  equaUy  so  other  vMatiow 
the  other  superior  Courts  of  Law,  claim  and  exercise  a  very  proceeding. 
useful  and  extensive  legal  and  equitable  jurisdiction  over  the 
proceedings  in  their  own  particular  Courts  so  as  to  prevent 
their  misappUcation,  (however  correct  and  legal  in  themselves 
according  to  the  general  jurisdiction  and  practice  of  each  Court,) 
or  perversion  or  abuse,  by  which  they  might,  if  permitted, 
become  the  engines  of  malice  and  vexatious  oppression  or  liti- 
gation.   Thus,  besides  the  proceeding  by  prohibition  to  pre- 
vent a  suit  in  another  Court  that  has  no  jurisdiction,  if  a  plain- 
tiff vexatiously  institute  two  or  more  actions  or  proceedings  at 
the  same  time  and  with  the  same  object  in  different  Courts, 
although  one  Court  has  no  direct  power  to  issue  a  prohibition 
or  interfere  with  the  proceeding  in  the  other  Court  when  the 
latter  has  jurisdiction,  yet  each  Court  can  effect  the  same  ob- 
ject, by  granting  a  rule  in  the  action  depending  in  its  own 
Court,  calling  on  the  plaintiff  to  shew  cause  why  he  shall 
not  either  abandon  the  action  in  the  other  Court,  or  submit 
to   have   the   proceedings  in   this    Court   stayed  ;(o)   which 

(n)  The  consequence  is,  that  just  claims     ezpence  of  filing  a  bill  of  discovery, 
for  unall  debts  must  be  frequently  aban-         (p)  MUa  v.  Brittol,  3  B.  &  Add.  945. 
doned,  ivhen  it  would  not  be  worth  the 
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proceeding  saves  the  necessity  for  the  expense,  and 
of  a  plea  that  another  action  is  pending  for  the  same 
cause.  But  where  an  application  was  made  to  the  Court  of 
Common  Pleas  to  stay  proceedings  in  an  action,  on  the  ground 
that  a  former  action  for  the  same  cause  had  been  referred  to  an 
arbitrator  by  a  rule  of  Court,  and  by  which  the  plaintiff  was 
precluded  from  bringing  a  new  action,  that  Court  refused  the 
application,  (o)  We  shall  hereafter,  when  considering  motions 
to  stay  proceedmgs,  examine  the  summary  jurisdiction  of  the 
Courts  of  Law  to  interfere  in  these  and  other  cases,  and 
what  is  the  redress  when  the  jurisdiction  has  been  abused. 


Civil  jurisdic-  This  Court  has  extensive  jurisdiction  as  well  in  aid  qf  other 
tbTclviil^rCf-  Courts  and  jurisdictions,  as  in  compelling  them  to  act  when  they 
dictioD  of         improperly  refuse  to  do  so,  or  in  restraining  them  from  acting 

other  Courts,  or«.i«  ••:i*^  3  1  •<  • 

in  compeUing  whcu  they  havc  no  junsdiction,  or  exceed  or  abuse  it,  or  m 
them  to  act,  or  correcting  their  judgments  or  proceedings  by  torit  qf  error  or 
from  acting,  or  false  judgment,  or  on  eeritorart. 

^^e'ri^ind "  ^^  *^  *^^*  description  are  the  instances  of  this  Court  re- 
on  appeal  from  celving  and  hearing  arguments  upon  a  Case  stated  by  a  Court 
I  eirdocitioD.    ^j  Equity,  and  certifying  their  opinion  for  the  assistance  of 

the  judge  of  the  Equity  Court ;  or  trying  an  usue  directed  by 
a  Court  of  Equity,  or  by  some  act  of  parliament;  or  enforcing 
the  judgment  of  an  inferior  Court  by  certiorari,  and  issuing 
execution  from  this  Court ;  of  the  second  description  are  the 
proceedings  by  mandamus  to  inferior  Courte  and  officers  of 
a  public  nature;  of  the  thirds  are  writs  of  prohibition;  and 
of  the  last,  are  writs  of  error  or  false  Judgments  or  removal  of 
the  proceedings  by  certiorari,  and  more  summarily  examining 
their  sufficiency,  or  giving  them  eflfect. 

The  Court  of  Chancery,  {q)  the  Master  of  the  Rolls,  and 
the  Vice-chancellor,  (r)  respectively  have  power  to  direct  a  Case 
with  appropriate  questions  of  law  to  be  stated,  and  sent  to  one 
foropimon.(p)  ^f  ^j,^  superior  Courtsof  LaiT  for  the  opinion  of  the  judges  ;(*) 
and  which  in  substance  is  in  the  nature  of  a  Special  Case  stated 
after  a  trial  at  law,  or  under  the  excellent  recent  provision 


Right  of  Courts 
of  Equity  to 
send  a  case  to  a 
Coart  of  Law 


(0)  Dieas  v.  Jay,  6  Bing.  519,  ted 
fu«r«;  and  see  post  as  to  etaymg  proceed- 
ingt, 

(p)  See  in  general  2  Madd.  Chan.  Pr. 
474;  id.  fd  ed.  S55;  New).  Chan.  Pr. 
181,356;  Chit.  £q.  Dig.  tit.  Practice, 
L.  iil.  p.  1066  to  1073. 

iq)  Wheeler  v.  Duke,5Tyr,  R.  61. 

(r)  Wkigjield  ▼.  Thorp,  10  B.  &  C. 


785. 

(j)  Daifitry  y.  Daintry,  6  T.  R.  SIS. 
But  this  is  only  when  the  case  has  been 
properly  stated,  Partom  v.  Pareotu,  5  Ves. 
578 ;  i  Dougi.  344,  n.  And  a  case  can- 
not be  sent  by  the  Committee  of  Appeals 
of  the  Privy  Council  for  the  opinion  of 
the  Courts  of  Law,  ibid. 
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in  the  S  &  4  W.  4,  c.42,  s.  25.(t)  The  judges  of  the  Court 
to  which  such  case  has  been  sent,  after  hearing  counsel  upon 
each  side,  respectively  sign  and  return  their  certificate,  con- 
cisely stating  their  joint  opinion,  but  without  assigning  any  rea- 
sons, («)  The  opinion  of  the  Court  of  Law  may  be  thus  ob- 
tained when  the  facts  have  already  been  found,  or  are  admitted, 
without  an  issue  or  finding  of  a  jury,  (u)  But  this  proceeding 
is  merely  for  the  information  of  the  equity  judge,  and  he  is 
not  bound  by  the  opinion  of  the  Court  of  Law.  (x)  Nor  are 
Courts  of  Law  bound  to  answer  a  speculative  question,  and, 
therefore,  the  case  stated  for  their  opinion  must  set  forth  the 
terms  of  the  conveyance  that  may  raise  the  question,  not  a  mere 
speculative  abstract  question,  (y)  and  the  Court  of  K.  B.  de-- 
clined  to  answer  a  case  from  the  Rolls  stated  as  a  irwt ;  (z) 
and  more  recently  the  Court  of  Exchequer  declined  to  decide 
on  a  question  arising  on  an  issue  directed  to  it  out  of  Chan- 
cery, and  which  involved  a  right  merely  equitable,  particularly 
where  the  rules  of  law  and  equity  differ  on  the  question.(a) 
Where  there  has  been  a  reference  to  the  judges  on  a  case 
stated,  no  writ  of  error  lies  on  their  judgment ;  though  if  they 
certify  their  reasons,  they  may  re-consider  their  decision.  (5) 
In  general  if  the  Chancellor  or  other  equity  judge  should  be 
dissatisfied  with  the  opinion  of  the  Court  of  Law  on  a  case 
thus  stated,  he  may  cause  the  same  case  to  be  sent  to  another 
Court  of  Law,  there  being  but  one  instance  of  sending  back 
a  case  for  review  to  the  same  Court,  (c)  On  a  case  sent  from 
Chancery  into  C.  P.,  the  latter  Court  ought  not  to  give  an  opi- 
nion on  any  other  than  the  question  put  by  the  Chancellor,  {d) 
From  the  equity  side  of  the  Court  of  Exchequer  the  stating 
a  case  for  the  opinion  of  the  Court,  of  which  the  chief 
•baron  is  the  presiding  judge  at  law  as  well  as  in  equity, 
would  be  ab  eodem  ad  idem,  and,  therefore^  in  a  degree  less 
useful,  (e)  In  consequence  of  the  pressure  of  business  in  the 
Court  of  King's  Bench,  it  has  of  late  been  more  usual  to  send 
the  cases  from  equity  to  the  Court  of  Common  Pleas,  or  to  the 


CHAP.V. 

SscT.  IIL 


(0  And  yet  before  that  enactment  an 
attorney  was  fined  for  fabricating  a  case, 
Uiongh  by  consent.  In  r0  Etiam,  3  B.&C. 
597. 

(tt)  See  the  cases  Chit.  £q.  Dig.  tit. 
Practice,  L.  lii.  p.  1066  to  107S. 

(x)  Maxwell  ▼.  Wtfrd,  11  Price,  18 ; 
Laiiidown  v,  Latudown,  t  Bligh,  60. 

(y)  hUu  V,  CoUvu,  1  Jac.  Ic  W.  426. 

^i)  Paftoni  ▼.  FarWMt  5  Ves.  578  j 
and  see  Yatet  ▼•  Hambl}/,  2Atk.  363; 


S  Mad.  Chan.  Pr.  477. 

[a)  Johnson  v.  Joknsm,  5  Tyr.  R.  73, 
ana  id,  83,  where  see  the  form  of  certifi- 
cate in  pait,  and  declaring  opinbn  as  to 
the  residue. 

[b)  Gore  v.  Oore,  9  Mod.  5. 

[c)  Trent  v.  Manning,  10  Ves.  495, 
506 ;  Utttreon  ▼.  Vernon,  3  T.  R.  539 ; 
4  T.  R.  570,  S.  C. ;  Newl.  Chan.  Pr.  181. 

(d)  Morgan  ▼.  Honenum,  S  Taunt  345. 
(«)  2  Madd.  Chan.  Pr.  474. 

D  D  2 


? 


352  JURISDICTION  OF  SUPERIOR  COURTS. 

CHAP.  V.     Exchequer.  (/)    When  it  is  considered  that  cases  are  thus 
sent  by  Courts  of  Equity  to  Courts  of  Law  merely  with  a  view 


to  assist  the  former^  and  that  the  opinions  of  the  judges  of 
the  Courts  of  Law  are  not  obligatory,  it  would  seem  that  the 
form  of  the  assistance  by  a  mere  concise  answer,  without 
stating  any  principle  or  assigning  any  reason  in  the  certified 
decision,  is  but  little  calculated  to  afford  the  desired  assistance, 
especially  as  the  equity  judge  is  not  present  at  the  hearing. 
In  fact,  however,  the  most  liberal  and  expknatory  communica- 
tions are  privately  made  to  the  equity  judge  if  he  so  require. 
It  might  be  desirable  if  the  superior  Courts  of  Law  had  a  cor- 
responding right  to  require  the  formal  opinion  of  the  judge  of 
a  Court  of  Equity  in  cases  where  the  rules  or  practice  in 
equity  may  be  doubtful.  But  no  such  right  exists,  though  in 
all  the  judicial  departments  there  is  a  most  liberal  disposition 
to  afford  full  information  respecting  the  practice  of  each  Court, 
and  the  principles  upon  which  the  same  is  founded. 
Trialof  JjttMia  Courts  of  Equity  have  long  exercised  a  jurisdiction  ex- 
a^ourTof  ^  tremely  beneficial  to  suitors,  of  directing  an  issue  upon  some 
Equity  or  by     matter  ot  fad  to  be  tried  in  a  Court  of  Law,  when  in  the 

course  of  a  suit  otherwise  properly  instituted  in  a  Court  of 
Equity  an  intricate  or  difiicult  question  of  fact  arises;  and 
with  directions  sometimes  that  the  parties  to  the  suit  may 
themselves  be  examined,  instead  of  putting  the  parties  to  a 
diffuse  and  unsatisfactory  examination  of  witnesses  on  inter- 
rogatories. A  Court  of  Equity  matfi  by  interlocutory  order, 
either  direct  an  issue,  or  give  the  party  liberty  to  bring  an  action 
within  a  limited  time,  and  reserve  the  consideration  of  all  iiir- 
ther  directions  till  after  the  verdict,  {g)  And  it  is  said  that  an 
heir  and  a  rector  or  vicar  have  an  absolute  right  to  have  such 
issue  on  a  question  of  fact,  though  in  other  cases  it  is  discre- 
tionary in  the  Court  of  Equity  to  direct  such  issue.  (A)  So  nu- 
merous acts  of  parliament  authorize  an  issue,  sometimes  termed 
a  feigned  issue,  and  the  Courts  of  Law,  in  discussing  motions 
on  the  validity  of  a  warrant  of  attorney,  frequently  direct  an 
issue  to  try  a  question  of  forgery,  usury,  &c.  («)  Where  a  Court 
of  Equity  has  sent  an  issue  to  be  tried  at  law,  there  cannot  be 
a  motion  in  arrest  of  judgment,  such  a  motion  being  incom- 


(/)  Wheder  t.  Duke  and  others,  5  Tyr.  as  to  the  jurisdiction  cf  the  Court  of 

R.  61 ;  Johnson  v.  Johnson,  id.  73 ;  Ward  Chancery. 
▼.  Sufiji,  id,  m.  (i)  George  t.  Stanley,  4  Taunt.  683. 

(g)  Earl  Pomfret  v.  Smith,  4  Bro.  P.  So  in  Gumty  v.  LangUmd,  5  B.  &  Aid. 

C.700;  Chit.  £q.  Dig.  tit.  Practice,  p.  330,    the  Court  of  King's    Bench  di- 

1 068.  rected  an  issue  to  try  whether  the  plaintiff 

{h)  t  Medd.  Chan.  Pr.  474 ;  and  poit  bad  signed  the  warrant  of  attorney. 
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patible  with  the  equitable  nature  and  object  of  the  issue  and      §^^^^11' 

of  such  a  Courts  to  ascertain  a  fact  without  regard  to  technical  

objections  to  pleading,  (i!*)  And  for  the  same  reason,  in  general 
the  application  for  a  new  trial  of  such  an  issue  must  be  made 
to  the  Court  of  Equity ;(/)  unless  the  judge  who  tried  the 
cause  has  given  leave  to  move,  or  when  an  action  has  been 
brought  in  pursuance  of  the  order  of  a  Court  of  Equity,  in 
which  case  the  motion  for  a  new  trial  may  be  to  the  Court  of 
Law.  (0 

In  aid  of  the  jurisdiction  of  inferior  Courts,  when  the  de-  inaidofinfo- 
fendant  has  removed  himself  or  his  effects  out  of  the  jurisdic-  enforcing  their 
tion  of  an  inferior  Court,  and  the   debt  is  under  <£20,  this  f?'"r!!fj:- 
Court,  and  indeed  also  the  Courts  of  Common  Pleas  and  Ex-  ran,  &c. 
chequer,  may,  under  the  19  G.  3,  c.  70,  s.  4,  and  7  &  8  G.  4, 
c.  71,  s.  6,  remove  the  record  of  the  proceedings  from  the  in- 
ferior Court,  and  issue  execution  against  the  defendant's  person 
or  effects  in  any  county  of  England,  (m)    But  these  acts  do  not 
extend  to  an  action  of  ejectment^  and  are  confined  to  personal 
actions,  (n)     There  are  however  similar  enactments  in  some  of 
the  Courts  of  Request,  as  the  Bath  Act  and  others,  (p) 

As  an  essential  mode  of  exercising  a  controul  over  all  inferior  General  ntility 
Courts,  this  Court  has  a  most  extensive  power  to  bring  before  ^^^I^^-^ 
it  their  proceedings,  and  fully  to  inform  itself  upon  every  sub-  tumaWe  in 
ject  essential  to  decide  upon  the  propriety  of  the  proceedings 


(k)  MouUy  T.  Davtes,  11  Price,  16^. 

(0  6  Taunt.  444  ;    6  D.  &  R.  71 ;  2  Chit.  R.  270 ;  Tidd,  913. 

(m)  Tidd,  9th  ed.  401 ;  19  G.  3,  c.  70,  s.  4 ;  7  &  8  G.  4,  c.  7] ,  8. 6.  By  the  19  G.  3, 
c  70,  8. 4,  reciting,  that  forasniach  as  persons  served  with  process  issuing  out  of  infe- 
rior Courts  where  the  debt  is  under  ten  pounds,*  may,  in  order  to  avoid  ezecntioo, 
remove  their  persons  and  effects  beyond  the  limits  of  the  jurisdiction  of  such  Courts, 
enacts,  that  in  all  cases  where  final  judgment  shall  be  obtained  in  any  action  or  suit  in 
any  inferior  Court  of  Record,  it  shall  and  may  be  lawful  to  and  for  any  of  his  Ma- 
jesty's Courts  of  Record  at  Westminster,  upon  affidavit  made  and  filed  therein  of  snrh 
judgment  being  obtained,  and  of  diligent  search  and  inquiry  having  been  made  after 
the  person  or  persons  of  the  defendant  or  defendants,  or  his,  her  or  their  effects,  and 
of  execution  having  issued  against  the  person  or  persons  or  effects,  as  the  case  may 
be,  of  the  defendant  or  defendants,  and  that  the  person  or  persons  or  effects  of  the 
defendant  or  defendants  are  not  to  be  found  within  the  jurisdiction  of  such  inferior 
Court,  which  affidavit  may  be  made  before  a  judge  or  commbsioner  authorised  to  take 
affidavits ;  and  such  superior  Court  to  cause  the  record  of  the  said  judgment  to  be 
removed  into  such  superior  Court,  to  issue  writs  of  execution  thereupon  to  the  sheriff 
of  any  county,  city,  liberty  or  place,  against  the  person  or  persons  or  effects  of  the  said 
defendant  or  defendants,  in  the  same  manner  as  upon  judgments  obtained  in  the  said 
Courts  at  Westminster;  and  the  sheriff  upon  every  such  execution  shall  and  he  is 
hereby  authorized  to  detain  the  defendant  or  defendants  until  the  sum  of  twenty 
shillings  be  paid  to  him,  or  to  levy  the  same  out  of  the  effects,  according  to  the  nature 
of  the  execution,  for  the  extraordinary  costs  of  the  plaintiff  or  plaintiffs  in  the  inferior 
Court  subsequent  to  the  said  judgment,  and  of  the  execution  in  the  superior  Court, 
over  and  above  the  money  for  which  such  execution  shall  be  issued. 

(n)  Doe  d.  Starufield  v.  SlupUy,  M.  T.  45  G.  3,  c.  Ixvii.  s.  27 ;  and  the  other  acts> 
K.  B.  A.D.  1833,  Legal  Observer,  139.        Tidd,  40J. 

(o)  See  the  clause  in  the  Bath  Act, 

*  Extended  to  £iO  by  7  &  8  G.  4,  c.  71,  s.  6. 
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CHAJP.  V.     below.    This  is  effected  by  a  writ  called  certiorari,  though 
' — ' —  its  mandate  is  to  send  to  the  Court  above  the  original  proceed-* 


ings,  with  all  things  touching  the  same.  The  writ  issues  in 
civil  as  well  as  criminal  cases.  Thus,  such  a  writ  was  ordered 
to  be  issued  to  the  judge  of  an  inferior  jurisdiction^  to  return 
and  certify  the  practice  of  his  Court ;  (p)  and  it  lies  to  remove 
the  proceedings  in  an  action  of  ejectment  from  an  inferior 
Court  into  K.  B.^  and  an  habeas  corpus  cum  causa  is  not  re* 
quisite ;  ( j)  and  this  is  the  mode  by  which  a  defendant  may^  in 
such  an  action,  remove  the  proceedings  on  an  affidavit  that  he 
cannot  have  a  fair  and  impartial  trial  in  the  Court  below,  (r) 
But  as  in  criminal  casesi  so  in  civili  the  Court  will  not  remove 
the  proceedings  in  an  action  after  judgment  below,  especially 
when  a  judgment  by  default,  {s) 
Controul  orcrby      We  have  also  Seen  that  this  Court  has  a  most  extensive,  and 

indeed  exclusive,  {t)  jurisdiction  (excepting  in  a  few  cases,)  on 
motion  supported  by  affidavits  for  a  rule  to  shew  cause,  or  a 
rule  peremptory  why  a  writ  of  mandamus  should  not  issue  to 
compel  all  inferior  Courts  and  officers,  and  sometimes  even 
private  persons,  to  perform  certain  acts  in  general  of  a  public 
nature,  or  in  connexion  with  a  public  duty,  and  then  even  in 
favour  of  a  private  individual  and  his  private  right;  (t<^  and 
analogous  in  some  respects  to,  but  even  more  extensive  than 
the  power  of  a  Court  of  Elquity  by  bill  and  decree  to  enforce 
specific  performance  of  some  acts,  principally  contracts,  {x)  As 
to  the  examination  of  witnesses  in  India,  the  13  G.  3,  c.  63,  s. 
44,  authorizes  the  plaintiff  or  defendant  to  issue  the  writ  out  of 
either  of  the  Courts  at  Westminster,  {y)  But  in  general  this 
exceedingly  important  jurisdiction  is  peculiar  to  the  Court  of 
K.  B.  The  costs  of  this  proceeding  are  regulated  by  1  W.  4i 
c.  21.  We  have  in  the  previous  volume  so  fully  stated  the 
substance  of  this  remedy,  that  any  further  observations  here 
Saggestion  for  would  be  uscless  repetition,  (e)  We  have  seen  that  Courts  of 
the  remedkTby  ^"»*y  ^^ve  two  modes  of  Compelling  parties  to  perform  what 
mandamus  and  they  ought  to  perform,  and  to  forbear  doing  that  which  they 
pro  I  I  on.       ought  not  to  do,  viz.  by  bill  for  specific  performance,  or  by  bill 

and  injunction,  prohibiting  the  doing  or  continuing  a  particular 

Cp)  Wmiam  ▼.  Bagist,  4  D.  &  R.  315.  (x)  As  to  which,  see  anU,  vol.  i.  8«4  to 

B.  £cC.  253;  «D.&R.407.         87^. 


(9)1 
(r)3 


3  B.  &  C.  550 ;  5  D.  &  R.  445.  (y)  Ante,  vol.  i.  789,  note  (0 ;  and  the 

(»)  Walker  v.  Gann,  7  D.  &  R.  769.  recent  act  just  noticed  for  enforcing  theez- 

(i)  Anit,  vol.  i.  789  to  810,  as  to  man-  amination  of   witnesses  any  whtre,  ob* 

damns,  Selw.  Ni.  Pri.  tit.  Mandamus;  vioualy  greatlj  extended  that jarisdiction. 

Tidd's  Supplement,  A.D.  1833,  206  to  (s)  Ante,  vol.  i.  789  to  810,  and  this 

Sll ;  and  1  W.  4.  c.  ZU  volume,  190,  JfOl,  S18, 229. 

(u)  Ante,  vol.  i.  790. 
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act ;  and  it  is  singular  how  ingenious  those  Courts  have  been^ 
in  so  varying  the  forms  of  those  two  important  remedies  as  to 
effect  the  equitable  object  in  view.  Thus  we  have  seen  an  in-> 
stance  of  an  ify  unction  not  to  permit  parts  of  buildings  erected 
contrary  to  an  agreement  to  remain^  which  was  in  effect  a 
mandamus  in  Equity  to  pull  down  and  remove,  (a)  And  there 
seems  no  reason  why,  by  the  just  application  at  law  of  the  writ 
of  mandamus  and  the  writ  of  prohibition^  justice  should  not  be 
more  perfectly  administered  in  Courts  of  Law  than  has  hitherto 
been  the  practice. 

This  Court  has  also  very  extensive,  although  not  entirely  Bj  Prohibi- 
exdusive  jurisdiction,  by  prohibition  (somewhat  analogous  to  ^^^'  ^  ^ 
an  injunction  from  a  Court  of  Equity,)  to  restrain  all  other 
Courts,  from  the  highest  to  the  lowest,  and  whether  or  not  of ' 
record,  from  proceeding  in  a  matter  over  which  they  have  no 
jurisdiction ;  (e)  or  when,  having  jurisdiction,  the  Court  has  at* 
tempted  to  proceed  by  rules  differing  from  those  which  ought 
to  be  observed,  (d)  or  where,  by  the  inferior  Court's  exercise  of 
its  proper  jurisdiction,  a  legal  right  would  be  defeated ;  as 
when  an  attorney  held  a  will  as  a  lien,  and  the  Prerogative 
Court  had  granted  probate  to  another  person,  the  Court  of 
K.  B.  by  prohibition  restrained  the  Ecclesiastical  Court  from 
acting  on  such  probate,  by  which  it  might  not  only  receive  but 
distribute  the  whole  of  the  assets,  and  defeat  the  lien«(^)  In 
some  cases  the  Court  of  Common  Pleas  (/)  or  Exchequer,  (g^ 
or  the  Court  of  Chancery  (h)  (but  the  latter  only  in  vacation,)(f) 
may  issue  a  prohibition,  {k)  But  the  Court  of  King's  Bench 
is  considered  as  the  proper  Court  to  apply  to  in  term  time, 
especially  in  cases  of  a  public  or  criminal  matter.  (Q  Though 
if  a  quare  impedit  be  brought  in  an  improper  Court,  it  may  be 
advisable  to  apply  to  the  Court  of  Common  Pleas  for  a  prohibi- 
tion, because  that  Court  has  exclusive  cognizance  of  actions  of 
quare  impedUt ;  (m)  and  if  the  king's  farmer  be  sued  in  the  Ec- 


(a)  Ante,hoU  i.  86f,  notes  (m)  and  (n) ; 
Brnikin  ▼.  Huikitsan,  1  Clark  &  Fin.  13 ; 
Lont  ▼.  Neuxiigatey  10  Vei.  19S. 

(6)  See  the  former  prooeediogs  in  pro* 
hibition,  1  Saund.  136  to  14$ ;  S  Selion 
Pr.  494  to  455;  and  the  Modem  Prac. 
Tidd,  Sapplemeot.  1833,  200  to  206  ;  1 
W.  4,  c.  21 ;  2  Dowl.  Stat.  37, 38,  39, 
and  notes;  Harrison's  Index,  Inferior 
Courts,  II.  Prohibition. 

(e)  See  in  general  Bac.  Ab«  tit.  Pro- 
hibition ;  Com.  Dig.  tit.  Prohibition ;  Har- 
rison's Index,  Inferior  Courts,  II.  Pro- 
hibition ;  2  Selion  Pr.  1  ed.  424  to  465  ; 
Tidd,  Supplement,  1833,  200 ;  and  1  W.4, 


c.  21,  altering  the  practice,  and  post. 

{d)  GUmeester  v.  BradUy,  Bui.  N.  P. 
219. 

(e)  See  post,  357,  note  (a). 

(/)  Hullon's  case,  Hob.  15. 

(g)  SUa  V.  Seymore^  Palmer,  525. 

(h)  Anon.  1  P.  Wms.  476. 

(t)  MmUgomery  v.  Blair,  2  Sch.  &  Lefr. 
136 ;  9  Ves.  257 ;  Willcs'  Rep.  426. 

(fc)  Bac.  Ab.  Prohibition,  A. ;  Bro. 
Ab.  tit.  Prohibition,  pi.  6 ;  Inst.  81 ;  Wil- 
les,  43. 

(0  Company  of  Homers,  2  Rol.  R.  471. 

(m)  Moore,  861 ;  Bac.  Ab.  Prohibi- 
tion, A. 
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clesiastical  Court  for  tithes,  then  it  may  be  advisable  to  apply 
to  the  Exchequer  for  a  prohibition  on  affidavit  of  a  prescription 
for  a  modus,  because  that  Court  has  peculiar  cognizance  of 
tithe  suits  and  matters,  (n)  The  writ  of  prohibition  perhaps  may 
be  issued  even  to  the  Chancellor  sitting  in  bankruptcy,  if  he 
should  inadvertently  assume  a  jurisdiction  which  he  has  not ;  (p) 
at  least  there  appears  to  be  no  exception  as  regards  the  dignity 
of  the  Court  or  person,  and  it  may  be  issued  to  every  descrip- 
tion of  Court,  of  whatever  nature  and  however  high  or  inferior; 
as  to  the  county  palatine,  to  the  Ecclesiastical  Court,  in  a  tithe 
or  other  suit  there,  (p)  to  the  Admiralty  Court,  Prize  Court, 
County  Court,  {q)  or  to  the  sheriff,  to  prevent  him  from  pro- 
ceeding in  a  replevin  suit  where  the  replevy  had  been  granted 
by  a  bailiff  improperly  appointed,  (r)  and  to  a  Court  of  Re- 
quests, as  where  that  Court,  without  authority,  enjoined  a  cre- 
ditor to  give  time  to  his  debtor  to  pay  his  debt,  upon  security 
given,  (^)  or  even  to  the  Insolvent  Court,(^)  or  to  a  justice  of 
the  peace  to  prohibit  the  proceeding  to  execution  upon  an 
unjust  conviction,  upon  any  information  where  he  had  refused 
to  hear  the  merits,  at  any  time  whilst  the  conviction  re- 
mained below  and  had  not  been  removed  by  certiorari  into 
this  Court,  (ti)  And  perhaps  in  all  cases  (and  especially  so  in 
cases  where  the  removal  of  a  conviction  is  expressly  prohibited 
by  statute)  when  a  justice  of  the  peace  has  manifestly  con- 
victed against  the  merits  of  the  case,  an  immediate  motion  to 
the  Court  upon  full  affidavits  for  a  writ  of  prohibition  or  for  a 
rule  nisi,  may  be  an  expedient  proceeding,  first  giving  six  days* 
notice  of  motion  in  the  alternative  for  that  writ,  or  for  a  cer- 
tiorari. The  writ  is  also  sustainable  not  only  when  a  Court 
has  no  jurisdiction  over  the  matter,  but  also  when  it  is  pro- 
ceeding  irregularly  or  improperly,  as  by  requiring  two  wit- 
nesses to  prove  a  fact,  when  by  law  only  one  witness  was 
necessary,  (x) 

The  writ  is  directed  to  the  judge  and  the  plaintiff  in  the  suit 


(n)  PiOro.  525 ;  Bac.  Ab.  Prohibition, 
A.. 

(o)  Ex  parte  Cowan,  3  B.  &  Aid.  133, 
cited  Ex  parte  Battine,  4  B.  &  Adol.  693. 
This  seems  to  be  a  disputed  point,  see  3 
Bulst.  120;  Bac.  Ab.  Prohibition,  I.  7th 
edit;   Ld.Rayni.53l. 

(p)  And  see  2  &  3  £d.  6,  c  13  &  14; 
Tidd,  948. 

(q)  The  King  v.  Clarke,  1  B.  &  Adol. 
672;  see  cases  S  SelIou*8  Pr.  424,  425, 
426;  Bac.  Ab.  Prohibition,  K.;  3  Bla. 
Com.  113 ;  Tidd's  Prac.  Supplement,  2U0i 


Prohibition  lies  of  trespass  vi  etarmis, 
when  brought  in  county  Court,  -F.  N.  fi. 
47. 

(r)  Griffithtv.  Stevens,  1  Chit  R.  196. 

(s)  Bulst  SO ;  Bac.  Ab.  Prohibition, I. 

(t)  Ex  parte  Battine,  4  B.  &  Adol.  693. 

(u)  Per  Ld.  Holt,  C.  J.,in2Ld.Rajm. 
901 ;  Crephs  v.  Durdcn,  Cowp.  646  ;  1 
B.  &  Adol.  S86,  a.;  ante,  this  vol.  220, 
221. 

(x)3T.R.  ;  2Scnon*sPr.4«5}3 
Bla.  Com.  112. 
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in  the  inferior  Court,  commanding  both  to  cease  from  the  pro- 
secution thereof,  upon  a  suggestion  that  either  the  cause  ori- 
ginally, or  some  collateral  matter  arising  thereon,  does  not 
belong  to  that  jurisdiction,  but  to  the  cognizance  of  some  other 
Court,  (y) 

As  regards  Ecclesiastical  Courts,  Sir  Simon  Degge  com- 
plained, that  although  prohibitions  in  themselves  are  excellent 
things  when  they  are  used  upon  just,  legal  and  true  grounds, 
yet  as  it  sometimes  turns  out  that  they  are  applied  for  on  un- 
tenable ground,  and  occasion  great  expense  and  delay,  it 
would  be  well  if  the  judges  would  think  of  some  way  to  restrain 
them,  or  to  make  the  appUcants,  when  ultimately  unsuccessful, 
pay  well  for  their  delay,  by  making  the  party  applying  enter 
into  a  recognizance  to  pay  such  costs  as  the  Court,  out  of 
which  the  writ  of  prohibition  issues,  should  award,  in  case  the 
party  should  not  succeed  in  his  suggestion  in  convenient  time, 
or  some  other  course,  to  make  them  pay  for  the  delay  and  in- 
creased expense  by  improperly  objecting  to  the  jurisdiction.(j^) 
Where  an  attorney  had  a  lien  on  a  will,  the  Court  of  King's 
Bench  even  prohibited  the  Prerogative  Court  from  proceeding 
on  a  probate  until  the  lien  had  been  satisfied,  (a)  The  full  ex- 
tent of  this  jurisdiction,  as  well  as  the  practical  proceedings 
thereon,  will  be  more  properly  considered  in  a  subsequent 
chapter.  (6)  When  a  prohibition  to  an  Ecclesiastical  Court  is 
to  be  applied  for,  as  to  prevent  an  improper  suit  therein  relat- 
ing to  a  pew,  it  is  not  necessary  that  the  proceedings  in  the 
Ecclesiastical  Court  should  be  actually  at  issuef  and  it  suffices 
if  that  Court  be  clearly  in  progress  towards  the  trial  of  a  ques- 
tion which  ought  properly  only  to  be  tried  in  a  Court  of  Law.(c) 
The  practice  in  prohibition  has,  by  1  W.  4,  c.  21,  s.  1  &  2, 
recently  been  greatly  improved,  by  dispensing  with  the  former 
necessity  for  filing  a  suggestion  stating  the  proceedings  below 
before  the  motion  to  this  Court,  and  by  enacting  that  the  appli- 
cation may  be  made  on  affidavit  only,(£f)  and  the  practice 
therein  has  otherwise  been  changed,  and  the  party  succeeding 
is  now  entitled  to  costs,  (cQ  provided  there  have  been  pleadings 
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(y)3Bla.Coni.  113. 

(s)  Degge,  p.  2,  c.  s6 ;  Barn.  Ecc.  L. 
Prohibition,  p.  ftSO,  231. 

(a)  Wood*s  case  before  Sir  J.  Nicholi, 
Prerogative  Court,  3  July,  1834.  But 
the  Prerogative  Court  afterwards  granted 
limited  letters  of  administration  to  the 
widow  to  enable  her  to  get  in  the  efiects, 
pott,  Prerogative  Conrt.    Qtuere  as  to  any 


lien  on  an  original  will,  ante,  vol.  i.  513, 
note  (n). 

(6)  See  in  general  2  Sellon's  Prac.  424 
to  455  ;  Tidd,  498. 

(c)  Byerley  ▼.  Windut,  4  Law  Journal, 
K.B,  102. 

(r?)  Tidd,  948,  and  stat.  iW.  4,  c.  21, 
and  notes ;  Dowl.  Stat.  vol.  ii.  37, 38, 39 ; 
Tidd*s  Supplement,  1833,  pp.  200  to  206. 
In  Chancery,  as  well  as  in  the  Coarti  of 
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in  prohibition,  but  not  so  where  a  rule  is  made  absolute  for  a 
prohibition  before  plea,  (e)  It  has  been  supposed  that  the 
damages  to  be  recovered  in  prohibition  shouldi  as  heretoforci 
still  be  merely  nominal,  (/)  but  the  statute  supposes  actual 
damages  to  be  recoverable,  and  there  are  instances  where  con- 
siderable damages  have  been  recovered,  (g) 

But  although  the  Court  of  King's  Bench  has  in  proper  cases 
power  to  prohibit  naval  and  miUtary  Courts  Martial,  (A)  yet 
that  Court  refused  to  prohibit  the  carrying  into  effect  the  sen* 
tence  of  a  Court  Martial,  even  on  the  ground  that  the  facts 
alleged  against  the  party  were  not  sufficient  to  bring  his  offence 
within  the  articles  of  war,  and  for  which  the  Court  Martial  had 
sentenced  him  to  be  dismissed  the  service,  and  which  sentence 
had  been  ratified  and  allowed  by  the  king ;  for  a  Court  Martial 
stands  on  grounds  peculiar  to  itself,  and  as  the  king  had  ratified 
the  sentence,  and  he  might  dismiss,  even  without  the  interven- 
tion of  a  Court  Martial,  the  interference  of  the  Court  of  King's 
Bench  would  be  futile  and  useless,  (i) 

In  some  respects  also  the  Court  of  King's  Bench  has  juris- 
diction by  writ  of  prohibition,  not  only  to  prevent  another  Court 
from  proceeding  where  it  has  no  jurisdiction,  but  also  to  pre- 
vent the  committing  ots,  publie  irremediable  injury,  and  analo- 
gous to  the  jurisdiction  in  equity  of  granting  an  injunction : 
but  the  Court  seems  reluctant  to  exercise  this  summary  excel- 
lent jurisdiction  unless  in  a  very  clear  and  urgent  case,  and  will 
in  general  leave  the  appUcant  to  proceed  by  indictment  for  the 
iqjury  when  completed,  or  to  apply  to  a  Court  of  Equity  for 
an  iigunction ;  that  Court  in  general  interfering  to  prevent  by  in- 
junction the  completion  of  waste  and  nmsancee^  public  and 
private,  but  not  other  crimes  or  injuries,  {k)  Where  justices  of 
the  peace  for  the  county  of  Dorset  having  under  43  O.  S,  c.  £9, 
contracted  for  the  building  of  a  new  bridge  in  a  different  site, 
in  lieu  of  the  old  one  which  was  ruinous,  and  having  directed 
the  old  bridge  to  be  taken  down  before  the  new  one  was  pasS' 


Law,  the  motion  for  a  prohibition  is  to  be 
noanded  on  an  affidavit,  ( Woreater  ▼• 
Bennett,  Dick.  143,  336 ;  7  Ves.  254.) 
and  the  ibnn  of  such  affidavit  in  equity 
has  been  suggested,  (7  Ves.  254,)  and  it 
IS  said  that  tbo  defendant  in  the  inferior 
Court  most  plead  before  he  applies  for  a 
prohlbitbn.  (Weaker  ▼•  Fandeheide, 
Dick.  336 ;  Dowl.  Pr.  R.) 

(e)  R,  X,  Keelingt  1  Dowi.  Pr.  Bep. 
440;  Tidd's  Soopleroent,  1833,  p.  S05, 
and  Petotrtu  ▼.  nvrvey,  1  B.  &  Adol.  154. 

(/)  BuU.  N.  P.  S19  3  Xldd's  Supple- 


ment, 1833,  p.  S04. 

(g)  Dowling's  Statutes,  1 W.  4,  c.  f  1, 
page  38,  note  (a)  ;  but  see  the  statute  and 
Auger  V.  Brewer,  1  Vent,  348,  where 
100^  damages  were  recovered ;  and  see 
observations  in  Petserest  ▼.  Harvey,  1  B. 
&  Adol.  158. 

(&)  Grant  v.  Gould,  2  H.  Bia.  100. 

(t)  £x  parte  Foe,  King's  Bench,  14 
Nov.  1833 ;  and  see  Grata  v,  Gonld,  t  H. 
Bla.  69,  100. 

(fc)  Ante,  voL  i.  696»  721  to  729  ^  not 
other  crimes,  id,  697. 
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abk,  in  order  that  the  contractor  might  use  the  materials  of  the     9^^^;J!f' 

old  bridge^  the  Court  of  King's  Bench  refused  a  writ  of  prohi- ' — — 

bition  to  tjiiem^  to  restrain  them  from  pulling  down  the  old 
bridge  before  the  new  one  was  passable,  though  there  were 
strong  affidavits  of  the  inconTenience  and  loss  to  be  sustained 
by  the  neighbourhood  in  being  obliged  to  use  a  roundabout 
way  in  the  interval,  and  the  Court  referred  the  complainants  to 
the  ordinary  remedy  by  indictment,  if  the  pulling  down  the  old 
bridge  under  those  circumstances  should  constitute  a  nuisance^ 
and  the  Court  seeing  no  occasion  to  interfere  by  applying  a 
prompt  remedy  of  a  novel  kind  in  modern  practice.  (/)  But  as 
the  motion  for  a  prohibition  was  merely  refused  under  the  par- 
ticular drcumstances,  that  decision  clearly  estaUishes  the 
general  jurisdiction  of  the  Court  to  prevent  at  least  all  public 
injuries  when  they  think  fit.  And  certainly  the  exercise  of  this 
high  preventive  jurisdiction  cannot  be  too  much  extended,  since 
laws  for  prevention  are  better  than  laws  for  punishment,  (m) 
especially  when  the  wrongful  act  about  to  be  done  will  occasion 
public  or  extensive  injury,  which  cannot  be  compensated,  and 
perhaps  very  inadequately  punished  by  indictment.  Assuredly 
as  a  single  judge  in  a  Court  of  Equity  is  by  law  entrusted  with 
jurisdiction  to  issue  an  injunction,  there  is  no  reason  why  the 
four  judges  of  a  Court  of  Law  should  not  exercise  a  jurisdic- 
tion which  is  most  salutary,  and  is  unquestionably  vested  in 
them.  But  nevertheless  in  practice  there  is  no  remedy  in 
Courts  of  Law  to  prevent  any  injury,  (except  personal  violence^ 
by  articles  or  sureties  of  the  peace,)  and  no  Court  at  present 
interferes  to  anticipate  and  prevent  other  continuous  or  re* 
peated  injuries,  as  libels,  attempts  to  seduce  a  daughter,  and 
numerous  other  injuries,  which  can  only  be  pwdehed  after  they 
have  been  committed,  by  a  person  perhaps  wholly  unable  to 
pay  any  damages  he  has  maliciously  occasioned.  (i»)  It  was 
held  in  the  Court  of  Common  Pleas,  that  that  Court  has  no 
power  to  issue  an  original  writ  of  prohibition  to  restrain  a 
bishop  from  committing  waste  in  the  possessions  of  his  see,  at 
least  at  the  suit  of  an  uninterested  person ;  and  it  was  supposed 
that  no  Court  of  Common  Law  has  that  power,  such  waste 
being  in  the  nature  of  a  mere  private  injury ;  and  it  was  even 


(I)  R.  V.  Donet,  15  East,  594.    And  feet  in  the  practice  of  the  taw.     It  would 

see  other  cases,  atOe,  toI.  i.  SOS,  tit.  be  well  if  Courts  of  Law  in  practice  inter- 

Fvhlie  Works,  fered,  on  affidavit  and  motion,  to  prevent 

(m)  Wilcock  ▼.  Windon,  3  B.  &  Adol.  every  description  of   crime  and  injary 

43 ;  and  Venegan  v.  Attwood,  1  Mod.  20f ,  which  it  coold  be  demonsUuted  a  party 

ante,  vol.  i.  19.  was  about  to  commh. 

(ft)  It  is  submitted  that  there  is  a  de- 
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CHAP.y.     doubted  whether  the  Court  of  Chancery  had  any  jurisdic- 

'' — '■ —  tion.  (o)    It  seems  to  be  a  disputed  point  whether  a  prohibition 

lies  so  as  to  decide  upon  a  controversy  whether  a  will  ought  to 

be  proved  before  a  peculiar  or  before  the  ordinary,  or  what 

ecclesiastical  judge  shall  grant  probate,  (p) 

As  a  Court  of        Before  the  1  W.  4,  c.  70,  s.  18,  a  writ  of  error  from  the 

Appeal  in  civil   judgment  of  the  Court  of  Common  Pleas,  upon  matter  of  laic, 

casesy  as /JTBi"    •»      «*  »  «/■ 

aUy  by  writ  of    was  returnable  in  King's  Bench,  {q)  and  this  even  in  a  real  ac- 
tion, over  which  the  latter  Court  had  no  original  jurisdiction ; 
but  that  act,  we  have  seen,  now  requires  all  writs  of  error  from 
the  Court  of  Common  Pleas  to  be  returnable  direct  into  the 
Exchequer  Chamber,  (r)    But  still  from  all  inferior  Courts 
of  Record  (excepting  in  London  and  a  few  other  places)  the 
writ  of  error  is  returnable  in  King's  Bench  and  not  in  Com- 
mon Pleas ;  {s)  but  no  writ  of  error  nor  certiorari  Ues  from 
the   Mayor's    Court    or    other    Court   in    London,  (t)   from 
which  there  is  a  peculiar  Court  of  Error.  («.)   Writs  of  error  in 
fact,  as  infancy  (x)  and  coverture,  lie  from  a  judgment  of  the 
Court  of  Common  Pleas,  returnable  in  that  Court  or  in  King's 
Bench ;  for  the  statute  1  W.  4,  c.  70,  s.  8,  does  not  extend  to 
errors  in  fact ;  and  for  an  error  in  fact  in  a  judgment  of  this 
Court  the  writ  of  error  is  returnable  here  in  the  same  Court,  (x) 
A  writ  o{  false  judgment  from  the  formal  judgment  of  an  in- 
ferior Court,  not  of  record,  but  proceeding  according  to  the 
course  of  the  common  law,  and  which  writ  is  issued  out  of 
Chancery,  is  properly  returnable  into  this  Court  or  in  the  Com- 
mon Pleas,  {y)    But  no  such  writ  lies  from  a  Court  of  Requests 
or  other  Court,  which  by  statute  is  directed  to  give  judgment 
according  to  equity  and  good  conscience,  and  not  according  to 
the  usual  course  of  proceeding  at  common  law,  because  a  Court 
so  constituted  is  not  bound  by  the  rules  of  pleading  or  evidence 
as  in  formal  suits  at  law ;  and  therefore  where  such  writ  was 
brought  from  the  Southwark  Court  of  Requests  to  the  Court 
of  Common  Pleas,  the  latter  directed  it  to  be  sent  back  by  writ 


(o)  Jefferson  v.  Durham,  1  Bos.  &  Pul. 
105.  But  see  3  Swanst.  493, 499.  See 
ante,  vol.  i.  722  to  73l»  as  to  injunctions 
in  equiw  to  restrain  waste. 

(p)  bac.  Ab.  Prohibition,  I. ;  Mod. 
211,  ace, ;  10  Mod.  272. 

[q)  Tidd,  1137. 
r)  iinte,  308,  309. 

[s)  Tidd,  1137,  1138 ;  Ballard  ▼.  Ben- 
nett, 2  Burr.  777  ;  Finch,  L.  480 ;  Ap 
Rickardi  v.    Janes,  Dver,  250  ',  Roe  v. 


Harth,  Cro.  Eliz.  26 :  S  Bla.  Com.  410. 


(t)  Ibid. ;  Clarke  v.  Le  Cren,  9  Bar.  £c 
Crea.  57  j  Watson  v,  Clarke,  Carth.  75  ; 
Ballard  v.  BenneU,  2  Burr.  777. 

(ti)  6  Bro.  P.  C.  181 ;  Ballard  v.  Ben- 
nttt,  2  Burr.  777 ;  Cole  v.  Green,  1  Lev. 
309  ;  2  Saund.  253,  S.  C. 

(x)  Castledine  v.  Mundy,  4  B.  &  Adol. 
90. 

(3/)  See  Fitz.  N.B.  18 ;  Tidd's  Forms, 
559  ;  Tidd,  vol.  i.  38,  and  fuUy  vol.  ii. 
1134, 1187, 1188. 
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of  procedendo,  (z)    In  general  the  decisions  of  Courts  of  Re-     ^^^ttY* 
quests  are  final,  unless  in  some  of  the  acts,  as  now  in  the  South- 


wark  act,  the  proceedings  in  which  are  now  removable  by 
certiorari^  and  if  erroneous  may  be  set  aside  by  the  Court  of 
King's  Bench,  (a) 

The  Courts  of  King's  Bench  and  Common  Pleas  (not  the  Landlord  and 
Exchequer,  but  for  what  reason  does  not  appear,)  are  constitut-  per^roni  ^ 
ed  Courts  of  Summary  Appeal  from  the  decision  of  justices  of  jnstice's  deci- 
the  peace,  when  they  have,  under  the  11  G.  ^,  c.  19,  s.  16,  given 
possession  of  tenanted  premises,  upon  the  supposition  of  the 
tenant  having  deserted  them  when  the  rent  has  been  in  arrear ; 
and  the  I7th  section  of  that  act  enables  the  tenant  to  appeal  to 
the  judges  on  the  circuit,  or  the  Court  of  King's  Bench  or 
Common  Pleas  (but  singularly,  omitting  the  Exchequer^)  when 
the  premises  are  in  London  or  Middlesex,  and  which  judges  may 
order  restitution  or  may  affirm  the  act  of  the  justices,  (b)  It 
has  been  decided  that  a  landlord  may  proceed  under  the  16th 
section  of  the  act,  although  he  knew  where  the  tenant  was  to 
be  found,  and  although  the  justices  found  a  servant  of  the 
tenant  on  the  premises  when  they  first  went  to  view  the  same ; 
and  the  justices'  record  need  not  state  the  landlord's  reserved 
right  of  re-entry,  although  such  right  must  have  in  fact 
existed,  {c)  The  Courts,  under  this  power  of  appeal,  are  not 
bound  by  any  strict  rule,  and  may  order  restitution  on  such 
equitable  terms  as  they  shall  think  fit,  although  the  landlord's 
legal  right  of  re-entry  was  clear  and  the  proceedings  perfectly 
regular,  (d)  Upon  the  other  hand,  although  the  decision  of 
the  justices  may  be  reversed,  yet  their  own  record  protects 
them  and  all  acting  under  them  from  liability  to  any  action,  (e) 

The  Court  of  King's  Bench,  or  its  judges,  are  in  may  in-  ^  •  ^^.^f*  9^ 


Bing.  344,  S^  C. ;  Bates  ▼.  Turner,  10         (a)  4  G.  4,  c.  133,  s.  15,  16;  Carden 

V.  Bttr/brd,  8  Man.  &  Byl.  170. 


(t)  Scott  V,  By«,  9  Moore,  649;   2      Bing.  463,  5.  C. 
ing.  344,  S.  C. ;  Bates  ▼.  Turner,  10  -  - 

Moore,  32 ;  Tingle  y.  Rattan,  id.  171 ;  2 

(b)  11  G.  3,  c.  19,  s.  17.  Provided  always,  that  such  proceedings  of  the  said  jus- 
tices shall  be  examinable  in  a  summary  toay  by  the  next  Justice  or  Justices  ofAsHxe  of 
the  respective  counties  in  which  such  lands  or  premises  lie ;  and  if  they  lie  in  the  city 
of  London  or  county  of  Middlesex  by  the  Judges  of  the  Courts  of  Kiyjg's  Bench  or 
Common  Pleas ;  and  if  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  then 
before  the  judges  thereof;  and  if  in  Wales,  then  before  the  Courts  of  Grand  Sessions 
respectively ;  who  are  hereby  respectively  empowered  ta  order  restitution  to  be  made 
to  such  tenant,  together  with  his  or  her  expenses  and  costs,  and  to  be  paid  by  the 
lessor  or  landlord,  lessors  or  landlords,  if  they  shall  see  cause  for  the  same  ;  and  in 
case  they  shall  affirm  the  act  of  the  said  justices,  to  award  costs  not  exceeding  five 
pounds  for  the  frivolous  appeal.  See  the  statute  Chitty's  Col.  Stat  tit.  Landlord  and 
Tenant,  673,  674,  and  notes. 

(c)  Ex'Tparte  Pilton,  1  B.  &  Ald.'369.      649 ;  5  Dowl.  &  R.  558,  S.  C. 
And  as   to  proceedings,  see  Lister  v.         (d)  MS.  K.  B. 

Brown,  3  Dowl.  &  R.  501 ;  1  Car.  &  P.         (e)  Aihcroft  ▼.  Bourne,  3  B.  &  Adol. 
121,  S.  C. ;  Batten  v.  CarWt  3  Bar.  &  C.     684. 
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^HAP.  V.     stances  constituted  by  statute,  in  effect  though  not  in  fonoi  a 
' Court  of  Appeal  from  inferior  commissioners  or  persons,  as  un- 


der the  assessed^tax  acts,  when  the  commissioners  are  directed, 
ot  the  instance  of  appelknt  or  assessor,  to  state  a  case  for  the 
opinion  of  one  of  the  judges  of  King's  Bench,  Common  Pleas, 
pr  Exchequer*  (/)  But  as  these  cases  are  not  discussed  in 
open  Court,  the  proceedings  relative  to  them  are  not  strictly 
parts  of  the  practice  of  the  Courts.  Formerly,  in  one  case  the 
Court  of  Exchequer  ordered  the  commissioners  of  taxes  to 
sign  a  case  for  the  appellants  for  the  opinion  of  a  judge,  where 
n  question  arose  respecting  certain  increase  of  duty  made  by  the 
surveyor  or  the  appellant,  (g) 

Anciently,  when  the  judges  had  comparatively  but  little 
business  to  transact  in  full  Court,  or  on  the  circuit,  we  find  his- 
torically that  many  questions  of  law,  and  in  some  respects  of 
fact,  used  to  be  referred  to  one  or  more  of  the  judges,  espe* 
oially  on  the  circuit ;  (A)  also  the  propriety  of  corporation  bye- 
laws  ;  (t)  and  all  questions  upon  which  justices  at  sessions  had 
doubted  and  had  required  assistance  and  advice,  (k)  But  in 
the  present  times,  when  the  arduous  higher  duties  of  the  judges 
have  so  gready  increased,  they  ought  to  be  relieved  from  all 
these  collateral  functions,  which  exact  the  performance  of  bur- 
densome duties  foreign  to  their  proper  functions  and  much  be- 
yond any  reasonable  claim  upon  them  as  incidents  of  their 
office;  and  accordingly,  the  approval  of  the  regulations  of 
Savings'  Banks  and  some  others  have  of  late  been  delegated  to 
a  barrister.  (I) 

s$e<mdiy,  joru-  Tho  King's  Bcnch  has  also  original  jurisdiction,  by  indict* 
om  oiaes  of  a'  ^'^^^  O'  Criminal  informaiionf  over  most  crimes,  misdemeanore, 
criminal  or  fmb'  and  offcnces  committed  in  Middlesex,  or  whilst  the  Court  was 
ambulatory,  committed  in  any  county  in  which  it  happened  to 
sit,  and  indeed  these  subjects  were  originally  the  principal 
objecti  of  its  jurisdiction.  This  Court,  indeed,  is  the  highest 
and  most  extensive  of.  criminal  justice  within  the  realm  as  re- 
gards such  offences,  for  there  is  no  other  Court  of  general 
criminal  jurisdiction,  or  for  controlling  or  appealing  from  any 


(/)  43  G.  3.  c.  99,  8.  S9,  and  c.  161,  t  Stra.  903 ;  and  Bum's  Joitice,  tit  Set- 

I.  73 ;  45  G.  3,  c.  71,  s.  3 ;  4  G.  4,  c.  11,  sions  of  the  Peace,  IV.  (3)  \  Dick.  Scm. 

••  7.  6t7. 

(g)  In  re  Yamumth  Commistioners,  9  (0  19  Hen.  7,  c  7;  Chamherlam  ef 

Price  Rep.  149,  wxt.  Exchequer.  Lcmdon*$  Case,  5  Coke,  63  b. ;  Com.  Dig. 

(h)  See  Burn^s  Justice,  tit.  Poor,  S6  Bye  Law,  C. ;  Kol.  Ab.  363. 

ed.  Tol.  IT.  786,  787 ;   R,  ▼.  Natland,  (k)  Swn,  note  (h). 

Bur.  Bet.  Cases,  793 ',  Curtdm  ▼.  leyland,  (l)  9  G.  4,  c.  9S,  s.  4 ;  5  W«  4,  c.  40. 
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Other  inferior  criminal  jurisdiction ;   and  as  to  offences  oom-     ^^^frj' 
mitted  in  the  county  where  it  sits,  this  Court  has«a  jurisdiction '- — '- — 


so  paramount  to  all  others^  that,  therefore,  if  it  were  not  for  the 
eiLpresB  enactment  in  25  G.  3,  c.  18,  it  would  during  each  term 
supersede  or  suspend  all  other  criminal  jurisdiction  in  that 
county.  (i»)    It  has,  at  common  law,  jurisdiction  by  indictment  Bj  indictment 
over  every  description  of  criminal  offence  committed  in  Middle- 
sex, from  high  treason  and  felony  down  to  the  smallest  misde- 
meanor or  breach  of  the  peace,  (n)    Indictments  for  Perjury 
(which  in  general  cannot  be  preferred  at  the  general  or  quarter 
sessions,  but  only  at  the  assises,  or  in  this  Cour^  when  the 
perjury  was  in  Middlesex,  (o) )  and  Conspiracies  are  now  the  most 
frequent  in  this  Court,  especially  when  for  perjury  in  answers  or 
affidavits  •    So  by  different  statutes,  some  offences  committed  out 
of  the  realm  may  be  prosecuted  by  indictment  in  Middlesex ;  (p) 
but  in  general,  without  some  express  enactment,  offi^nces  com- 
mitted out  of  England  are  not  cognisable  in  this  Court  \(q)  and 
when  the  offence  has  been  committed  out  of  the  kingdom,  it  is 
now  more  usual  to  proceed  by  special  commission — ^as  for  a  mur- 
der by  duelling  in  France,  or  elsewhere  abroad,  between  two 
subjects,  or  a  subject  and  a  foreigner,  (r)    For  the  purpose  of 
exercising  this  criminal  juiisdiction  by  indictment  in  Middlesex^ 
grand  juries  for  Middlesex  are,  on  two  days  in  each  of  the  four 
termsf  sununoned  and  sworn  before  the  senior  of  the  puisne  judges, 
and  who  charges  or  addresses  then^  respecting  their  duty  in  the 
Court  of  King's  Bench,  and  which  constitutes  the  first  business 
in  the  morning,  before  the  sitting  of  the  full  Court ;  and  such 
jury  afterwards  find  or  ignore  bUls  of  indictment  presented  to 
them  for  crimes  committed  in  the  county,  principally  for  con- 
spiracies, peijury,  and  other  misdemeanors,  and  afterwards 
come  into  full  Court  and  present  their  findings,  and  which  are 
then  filed  in  the  Crown  Office ;  and  afl^r  the  issues  have  been 
joined,  they  are  tried  at  nisi  prius  amongst  the  civil  causes.  (#) 

So  all  misdemeanors,  whether  committed  in  MiddleseXf  or  in  By  Criminal 
any  county  in  England,  may,  as  regards  jurisdiction,  be  prose-  ^^^^°^^<^"* 
cuted  by  criminal  information  filed  by  the  Attorney-General  ex 

(fli)  Bac  Ab.  Coart  of  King's  Bench,  cannot  try  it. 

B.  (p)  4f  G.  S,  0. 85  ;  R.  ▼.  Jenm,  8  East, 

(»)  Loni&nchar*icaM,  9  Coke,  118  a,  91 ;  t4  G.  S,  s.  S,  c.  t5  ;  R.  v.  HoUmd, 

b ;  t  Sellon,  618.  5  T.  B.  607  ;  R.  ▼.  PUu,  1  Leach,  157  ', 

(o)  Hawk.  B.  9,  c,  8,  s.  64;  8  Stra.  1  Hale,  1. 

1068;  S  Ld.  Ravm.  1144;  1  Salk.  407;  (q)  1  Sets.  Gas.  966,  R,  ▼.  Muntm, 

and  see  R.  v.  Haynes,  1  Ry.  &  Mood.  1  Esp.  R.  62. 

398,  that  if  originally  an  indictment  for  (r)  R.  ▼.  Heltham,  7  Oct.  1830,    1 

perjury  were  found  at  sessions,  and  re-  Bum.  J.  tit.  DuelliDg. 

moyea  into  K,  B«  by  certiorari,  the  Court  (i)  Hand's  Prac  Introdt  ix^ 
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^^^m'    ^^^^^9  *•  ^*  ^^  ^^^  ^^"  authority,  without  the  previous  leave  of 

'- — '--  the  Court ;  or  on  the  application  of  a  subject  to  and  by  leave 

of  the  Court,  an  information  for  such  misdemeanor  may  be  filed 
in  the  Crown  Office;  and  by  various  statutes,  some  offences 
committed  out  of  the  kingdom  are  cognizable  in  this  Court.  (0 
In  no  case  of  treason  or  felony  can  an  information  be 
sustained,  but  there  must  be  a  bill  of  indictment  for  such 
higher  offences  found  by  a  grand  jury,  (u)  The  principal 
difference  between  the  proceedings  by  indictment  or  by  inform- 
ation is,  that  the  former  must  be  first  presented  to  and  found 
by  a  grand  jury  of  the  county  in  which  the  offence  was  com- 
mitted, and  afterwards  tried  by  a  petty  jury;  whereas,  when 
the  Attorney-General  ex-officio  files  an  information,  or  when 
upon  affidavit  and  motion,  and  hearing  of  both  parties  on  affi- 
davit, the  Court  give  leave  to  file  an  information,  and  it  is 
accordingly  filed,  such  permission  of  the  judges  indicating 
that  upon  the  afiidavits  of  the  facts  before  them,  there  is  in 
their  opinion  reasonable  ground  for  the  criminal  information,  is 
equivalent  to  and  dispenses  with  the  necessity  for  the  finding 
of  a  bill  of  indictment  by  a  grand  jury ;  and  the  criminal  process 
immediately  issues  against  the  offender,  and  who  having  ap- 
peared and  pleaded  to  the  information  in  the  Crown  Office,  the 
issue  thereon  is  sent  down  to  be  tried  in  the  proper  county  by 
a  petty  jury,  amongst  the  other  records  to  be  tried  at  nisi  prius, 
or  at  the  assizes  on  the  civil  side.  When,  therefore,  a  serious 
public  misdemeanor  has  been  committed,  especially  by  a  magis- 
trate, or  when  a  challenge  has  been  sent,  or  a  libel  of  an 
aggravated  character  has  been  published,  requiring  the  imme- 
diate interposition  of  this  Court,  it  is  advisable,  in  order  to 
prevent  a  fiirther  breach  of  the  peace,  to  endeavour  to  obtain 
leave  to  proceed  by  criminal  information,  instead  of  waiting 
until  the  sessions  or  assizes,  or  incurring  the  risk  of  a  grand 
jury  ignoring  the  bill  of  indictment  in  consequence  of  local  in- 
fiuence  or  favor. 

With  respect  to  misdemeanors  in  general,  although  unques- 
tionably this  Court  has  jurisdiction  over  every  variety  of  that 
description  of  offences  however  inferior,  yet  great  inconvenience 
having  been  felt  from  compelling  persons  in  low  circumstances 
to  shew  cause  against  informations  in  the  King's  Bench,  and 
after  conviction  to  travel  to  Westminster  from  perhaps  a  very 
remote  part  of  the  country,  and  consequently  at  a  great  expense 


(0  f  Hale,  C.  P.  5;  A.  ▼  Uunton,  1      91 ;  R.  ▼.  Johnun,  6  East's  R.  589,590. 
£sp.  R.  62 ;  1  Sess.  Caa.  246 ;  2  New  R.         (u)  2  Hale,  151 ;  1  Shower,  109, 110. 
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and  loss  of  timc^  to  receive  judgment^  the  Court  came  to  a  re- 
solution not  to  grant  any  informations  against  such  persons, 
however  fit  the  subject  might  be  in  other  respects  for  such 
mode  of  prosecution,  as  justice  could  be  efFectually  done  other- 
wise either  at  the  sessions  or  at  the  assizes,  and  the  proceeding 
by  way  of  indictment  is  evidently  the  more  proper  in  such 
cases  ;(x)  and  it  has  been  regretted  that  the  same  rule  has  not 
been  adopted  by  the  attorney-general  on  prosecutions  by  him 
under  the  revenue  laws ;  {y)  however,  the  necessity  for  the  party 
coming  up  to  receive  judgment  has  been  recently  in  a  great 
measure  removed  by  the  provision  we  will  presently  notice. (2;) 
This  Court  has  also  resolved  not  to  grant  informations  against 
overseers,  or  other  persons,  for  procuring  the  marriage  of  a 
pauper  with  intent  to  burthen  another  parish,  though  formerly 
informations  for  such  an  offence  were  frequent. (a)  But  subject 
to  these,  and  a  few  other  exceptions  in  practice,  a  very  consi- 
derable portion  of  the  time  of  this  Court  is  occupied  hy  motions 
for  leave  to  file  criminal  informations  in  the  Crown  Office  either 
against  magistrates  or  other  public  officers,  or  for  challenges, 
libels,  and  other  misdemeanors ;  and  where  the  parties  con- 
cerned are  of  rank,  and  the  offence  committed  demands  imme- 
diate interposition,  and  when  the  party  applying  can  by  affidavits 
demonstrate  that  he  gave  no  provocation,  and  was  wholly  free 
from  blame,  or  in  case  of  libel  free  from  the  least  ground  of 
suspicion  of  the  offence  imputed  to  him,  it  may  be  advisable  to 
adopt  this  course  in  lieu  of  preferring  a  bill  of  indictment  to  a 
grand  jury,  or  proceeding  by  action,  and  in  all  those  cases 
when  it  is  almost  certain  that  the  Court  will  make  the  rule 
absolute.  But  where  the  party  challenged  or  libelled  is  of  in- 
ferior rank,  or  is  not  wholly  free  from  blame,  or  the  accused 
magistrate  has  acted  bonsl  fide,  the  Court  will  usually  leave  the 
prosecutor  to  proceed  by  indictment  at  the  sessions  or  assizes, 
or  by  action.  The  jurisdiction  to  grant  leave  to  file  a  criminal 
information  in  the  Crown  Office  is  one  of  the  highest,  and  per- 
haps most  delicate  and  discreet  branches  of  jurisdiction,  some- 
what in  the  nature  of  the  ancient  Court  of  Honour;  and 
accordingly  a  criminal  information  is  granted  or  refused,  not 
according  to  any  strict  legal  rule,  but  depending  on  the  ques- 
tion whether  the  party  applying  has  in  all  respects  acted  as  a 
gentleman,  and  therefore  deserves  the  protection  of  the  Court, 
or  whether  the  other  party  has  acted  malignantly  and  without 
provocation.    And  when  the  Court  refuse  the  application,  it 


CHAP.  V. 

Sect.  III. 


(x)  R.  ▼.  Campion,  Cald.  S46. 
{y)  Boc.  Ab.  tit.  Inforniations,  D. 

VOL.  II. 


(t)  1  W.  4,  c.  70,  s.  9. 

(a)  il.  T.  CompUn,  Cald.  346,  {47. 
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does  not  necessarily  follow  that  the  applicant  must  pay  costs, 
for  sometimes  the  application  will  be  discharged  on  the  terms 
of  the  other  party  paying  the  costs. 

Formerly,  as  an  incident  of  the  criminal  jurisdiction  of  the 
Court,  whenever  there  was  a  trial  in  any  county  of  England 
upon  a  record  out  of  the  King's  Bench  for  felony  or  misde- 
meanor, judgment  was  delayed  until  the  next  term,  and  then 
the  party  convicted,  however  impoverished  and  however  long 
he  had  remained  in  prison,  must  have  travelled  up  to  London 
in  order  to  hear  the  judgment  of  the  Court  in  full  Court,  by 
which  great  trouble  and  expense  to  the  parties,  and  to  the 
public  in  case  of  paupers,  was  incurred,  and  the  effect  of  immc 
diate  punishment  as  an  example  was  prevented,  and  much 
valuable  time  of  the  Courts  was  consumed ;  (b)  but  now  by  1 
W.  4,  c.  70,  s.  9,  (c)  the  judge  who  presides  on  the  trial  may 
pronounce  judgment  immediately  after  the  sittings  or  assizes 
on  the  party  convicted,  whether  by  default,  or  confession  or 
verdict,  and  whether  such  person  be  present  in  Court  or  not, 
except  in  cases  of  criminal  information  filed  by  leave  of  the 
Court  or  information  filed  by  the  attomeff'general,  and 
wherein  he  shall  pray  that  the  judgment  may  be  postponed, 
but  the  Court  above  may  still  on  motion  grant  a  new  trial,  (d) 
This  enactment,  by  enabling  the  judge  to  pronounce  judgment 
immediately  after  the  trial,  gives  more  salutary  effect  by  way  of 
example,  and  prevents  much  expense  and  delay  and  consump- 
tion of  time  in  Court,  and  long  imprisonment  whilst  waiting 


(b)  The  5  W.  Ac  M.  c.  11,  recites,  that  trial  and  judgment  were  usually  most  effi- 
dcteudants  used  to  remove  indictments  cacioos  when  in  the  neighbourhood  of  the 
by  certiorari,  *'  fearing  to  be  deservedly  place  where  the  offence  was  committed, 
punished  where  they  and  their  offences  are  than  at  a  distance  in  the  Coun  of  King's 
well  known,*'  thereby  importing  that  the      Bench. 

legislature  then  thought  that  probably  the 

(c)  1  W.  4,  c.  70,  s.  9.  enacts,  1  nat  *'  upon  all  trials  for  felonies  or  misdemeanors 
upon  any  record  of  the  Court  of  King's  Bench,  judgment  may  be  pronounced  during 
the  sittings  or  assizes  by  the  judge  before  whom  the  verdict  shall  be  taken,  as  well 
upon  the  person  who  shall  have  suffered  judgment  by  default  or  confession  opon  the 
same  record,  as  upon  those  who  shall  be  tried  and  convicted,  whether  such  persons  be 
present  or  not  in  Cnnrt,  excepting  only  where  tl^e  prosecution  shall  be  by  information 

JUed  Inf  leave  of  the  Court  of  King's  Bench,  or  such  cases  of  informations  filed  by  his 
Majesty's  Attorney  General,  vfUere'm  the  Attorney  General  shall  pray  that  the  judgment 
may  be  postponed,  and  the  judgment  so  pronounced  shall  be  indorsed  upon  the  record 
of  Nisi  Prius,  and  afterwards  entered  upon  the  record  in  Court,  and  shall  be  of  the 
same  force  and  effect  as  a  judgment  of  the  Court,  unless  the  Court  shall  within  six 
days  after  the  commencement  of  the  ensuing  term  grant  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had  or  the  judgment  amended,  and  it  shall  be  lawful  for  the 
judge,  before  whom  the  trial  shall  be  had.  either  to  issue  an  immediate  order  or  war> 
rant  for  committing  the  defendant  in  execution,  or  to  respite  the  execution  of  the 
judgment,  upon  such  terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing 
term,  and  in  case  imprisonment  shall  be  part  of  the  sentence,  to  order  the  period  of 
imprisonment  to  commence  on  the  day  on  which  the  party  shall  be  actually  taken  to 
and  confined  in  prison. 
{d)  Sec  Chit.  Pr.  185, 186  5  R.  v.  Car,  I  Car.  &  P.  538 ;  R,  v.  Woodward^  id.  640. 
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until  the  next  term ;  and  the  only  danger  may  be  that  possibly     CHAP.  V. 
some  judge  might,  under  the  excitement  occasioned  by  the  -   '-- — ^— 
profligacy  of  the  offenderi  in  some  case  pronounce  a  more 
severe  punishment  than  perhaps  the  full  Court  might,  at  a  sub- 
sequent period,  have  inflicted. 

It  is  only  in  this  superior  Court,  or  by  application  to  the  Articles  of  the 
Chancellor,  that  articles  of  the  peetce  can  be  exhibited  so  as  ^"^*^* 
to  obtain  security  against  threatened  personal  injury,  when  the 
party  against  whom  the  application  is  to  be  made  is  a  peer,  for 
the  Courts  of  Common  Pleas  and  Exchequer  have  no  juris- 
diction in  those  cases,  {e)  In  ordinary  cases  application  must 
be  first  made  to  a  local  magistrate  or  court  of  session  for 
sureties  to  keep  the  peace ;  but  if  the  party  required  to  find 
sureties  be  a  peer,  or  the  local  magistrates  have  refiised  to 
interfere,  or  if  the  parties  be  of  rank,  or  be  a  married  woman 
and  require  immediate  protection  against  her  husband,  this 
Court  may  with  propriety  be  applied  to.  (/) 


Another  very  important  and  extensive  jurisdiction  peculiar  Qqo  War- 
to  this  Court,  nomnaUy^  in  some  respects,  as  being  on  the  same  ^^  '^^^ 
side  of  the  Court,  criminal^  but  considered  as  subsUmtiaUy 
civil,  relates  to  franchises  and  liberties,  and  to  corporations 
and  offices  of  a  public  nature^  where  any  subject  or  body 
politic  has  usurped  or  assumed  to  act  on  any  franchise  or  pri- 
vilege not  being  legally  entitled,  and  which  is  supposed  to  be 
either  injurious  to  another  party  really  entitled  to  the  franchise, 
or  to  the  public,  and  which  proceeding  calls  on  the  defendant  to 
shew  by  what  authority  (^tco  warranto)  he  has  assumed  to  act 
in  some  named  public  office,  &c.  An  information  in  the  nature 
of  a  quo  warranto  cannot  be  filed  against  an  entire  corpo- 
ration by  the  master  of  the  Crown  Office,  but  can  only  be  filed 
by  the  attorney-general,  (A)  though  when  only  a  particular 
individual  illegally  usurps  an  office  or  franchise  in  an  acknow- 
ledged corporation  it  is  otherwise.  (A)  So  there  is  no  instance 
of  a  quo  warranto  information  having  been  granted  by  leave  of 


(«)  Hawk.  b.  i.  c.  60,  s.  3 ;  anU,  ▼ol.  i. 
679. 

(/)  See  tlic  cases  and  practice,  ante, 
▼ol.  i.  679  to  684. 

(g)  Sec  in  general,  Bac.  Ab.  Informa- 
tion, D.  ff<.  Appendix,  same  title ;  Selwjn 
Ni.  Pri.  Quo  Warranto ;  Ilarrison*s  Index, 
Quo  Warranto  ;  9  Ann.  c.  20,  •.4;  5^ 
G.  3,  c.  58;  48  0.  3,  c.  58 ;  TM,  595, 


949. 

N.B.  It  would  be  Imposilble  here  to 
notice  the  whole  law  of  corporate  and 
olhcr  rights,  or  the  whole  proceeding  on 
quo  warranto.  Many  cases  will  be  found 
in  the  Law  Journal  not  elsewhere  reported. 
See  Exchequer f  post,  S95. 

(h)  R.  ▼.  Ogden,  10  B.  &  C  «30 ;  9 
Aon.  €€>  to. 
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the  Court  against  persons  for  usurping  a  franchise  of  a  mere 
private  nature  not  connected  with  public  government,  (t)  in 
which  respect  the  interference  of  this  Court  in  cases  of  quo  war- 
ranto is  influenced  by  the  same  principle  as  in  the  instance  of 
granting  a  mandamus.  (Jk)  In  these  cases  the  Court  (having  a 
discretionary  jurisdiction,  (J)  but  which  is  influenced  by  deci- 
sions and  long  practice)  may,  upon  proper  affidavits,  grant  a 
rule  to  shew  cause  why  an  information  in  the  nature  of  a  quo 
warranto^  directed  to  the  party  supposed  to  have  been  guilty 
of  the  usurpation,  should  not  issue ;  and  which  rule  is  after- 
wards discharged  or  made  absolute  according  to  circumstances; 
or  the  Court  receives  an  information,  filed  ex  officio  by  the 
proper  officer  of  the  crown,  upon  facts  disclosed  in  the  affida- 
vits of  private  persons  shewing  sufficient  ground  for  the  inter- 
position of  this  Court;  and  if  the  usurpation  upon  the  trial  be 
found  unlawful,  then  the  party  proceeded  against  will  be  ousted, 
and  the  franchise,  if  capable  of  seizure,  seized  into  the  king's 
hands,  (m)  Informations  in  the  nature  of  quo  warranto  are 
now  considered  as  dvil  proceedings,  i,  e.  to  try  a  civil  right, 
usually  a  corporate  franchise,  though  of  a  public  nature,  (n)  but 
still  the  proceedings' are  in  the  Crown  Office^  and  consequently 
are  here  noticed. 

It  is  no  objection  to  the  granting  of  an  information  in  the  nature 
of  a  quo  warranto,  that  the  person  applying  is  in  low  and  indi- 
gent circumstances,  and  that  there  is  strong  ground  of  suspicion 
that  he  is  applying,  not  on  his  own  account  or  at  his  own  ex- 
pense, but  in  collusion  with  a  stranger ;  the  Court,  however, 
in  a  case  of  this  kind  required  security  for  the  costs,  (o)  Nor  is 
it  any  objection  that  it  is  a  friendly  proceeding  in  order  that  the 
party  might  disclaim.  ( p)  The  jurisdiction,  practice  and  costs 
in  quo  warranto  will  hereafter  be  fully  considered. 

A  most  important  jurisdiction  is  exercised  exclusively  by  this 
Court,  in  the  removal  of  proceedings  on  indictments  and  pre- 
sentments of  justices  or  constables,  or  on  coroner's  inquests,  into 
this  Court,  in  order  that  the  form  and  merits  may  be  there  dis- 
cussed, prosecuted  and  tried.  This  is  a  common  law  jurisdic- 
tion, modified  by  statutes.  A  certiorari  is  a  writ  issuing  out  of 
this  Court,  under  the  chief  justice's  name,  directed  in  the  king's 
name  to  the  judge  or  officer  of  an  inferior  Court,  commanding 
them  to  certify  or  (in  the  more  modern  form)  send  the  record 
or  proceeding  before  them  to  the  Court  of  King's  Bench,  in 


(i)  Per  Bajley,  J.  ia  R.  v.  Ogden,  10 
B.  &  C.  ft3.S. 

{k)  Ante,  vol.  i.  789,  790,  798,  799. 

(/)  K.  V.  Trevenem,  2  B.  &  Aid.  479; 
H.  V.  Dawes,  4  Burr.  30S$. 


(m)  3  Sellon»  619;  Tidd,  949. 
(n)  Tidd,  595. 

(tf)  H.  V.  Wokelin,  1  B.  &  Adol.  50 ; 
and  SCO  U,  v.  Bennoft  id.  684. 
(p)  U.  ▼.  MarshaU,  2  Chit.  R.  370. 
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order  that  the  Court  "  may  further  cause  to  be  done  therein.    CHAP.  v. 

what  of  right  and  according  to  law  that  Court  should  see  fit  to     ^'^^•^"' 

be  done."    And  its  use  is,  that  the  superior  Court  may  con-. 

sider  and  determine  the  validity  of  indictments,  presentmentSi 

convictions,  orders,  &c.  and  the  proceedings  relating  to  the 

same,  and  to  quash  or  confirm,  or  proceed  to  trial  of  the  former, 

or  to  issue  process  of  outlawry  against  the  offender  in  those   . 

cases  where  the  inferior  Court  cQuld  not  reach  him,  (9)  to  have 

a  trial  by  a  special  jury  after  a  view  and  the  assistance  of  a 

king's  counsel.    It  would  be  foreign  to  our  purpose  to  treat 

fully  of  this  proceeding,  and  our  observations  will  be  merely 

for  the  purpose  of  shewing  the  practice  in  this  Court,  and 

principally  on  behalf  of  a  defendant.      This  Court,  we  have 

seen,  has  only  an  original  jurisdiction  over  criminal  matters 

occurring  in  Middlesex,  or  where  the  Court  when  ambulatory 

happened  to  sit;  but  by  certiorari  any  indictment,  presentment, 

&c.  found  or  presented  in  any  part  of  England,  may  be  removed 

into  the  King's  Bench,  after  which  the  proceedings  thereon  are 

to  be  according  to  the  course  and  practice  of  that  Court. 

Here  it  is  to  be  observed  as  a  general  rule^  that  if  the  indict- 
ment or  other  proceedings  was  originally  insufficient  or  was 
found  by  an  improper  Court  or  jury,  the  circumstance  of  its  re- 
moval by  certiorari  into  the  King's  Bench,  and  subsequent  pro- 
ceedings thereon,  these  will  not  get  rid  of  the  objections ;  and, 
therefore,  where  an  indictment  for  perjury  at  common  law  was 
found  at  the  quarter  sessions  and  removed  into  this  Court,  and 
thence  sent  down  to  trial  at  the  assizes,  Mr.  Justice  Gaselee 
said,  '^  that  it  was  quite  clear  that  the  sessions  had  no  jurisdic- 
tion over  perjury  at  common  law,  and  as  the  indictment  was 
therefore  void  as  found  by  an  incompetent  tribunal,  he  refused 
to  try  it."  (r)  Still,  however,  if  a  defendant  has  thus  been  pro- 
secuted before  an  improper  tribunal,  it  will  be  safer  to  remove 
the  proceeding,  and  then  apply  to  the  Court  of  King's  Bench  to 
quash  the  same. 

As  respects  the  removal  of  indictments  and  presentments 
there  are  at  common  law  and  by  statutes  material  distinctions 
as  regards  the  time  and  mode  of  removal,  for  before  verdict  the 
removal  is  by  certiorari,  whereas  after  judgment  below  it  is  by 
writ  of  error.  It  is  a  general  maxim,  applicable  to  indictments 
as  well  as  convictions,  that  at  common  law,  before  judgment,  they 
are  removable  by  certiorari,  unless  some  very  express  enact- 

(9)  4  Bla.  Cora.  S21 ;  Com.  Dig.  Cf r-         (r)  R.  v.  Haynes,  1  Ilyan  &  Moo.  R. 
tiorari;  Bac.  Ab.  Certiorari ;  Hawk.  b.  ii.      898. 
c.  27. 
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CHAP.  V.     ment  has  taken  away  the  right  to  remove^  {s)  and  even  then  if 
.?'"'•  ^^^'     one  count  be  introduced  not  affected  by  such  express  enact- 


ment the  whole  indictment  is  removable.  (0  Formerly  the  re- 
moval of  indictments  by  certiorari  before  judgment  was  of 
course,  but  such  general  liberty  having,  as  the  5  W.  &  M«  c. 
11,  (tf)  recites,  been  abused  by  persons  *^ fearing  io  be  de- 

-  -> !■  ■■■■■■■■  1,1        I.  ■■  ■■H       » —  I  ■■■     ■  ■  ■  ■■■.■■■■I  ^ 

(s)  And  see  in  pvticular  R.  v.  Moreley,  ^       (()  MS.  R.  v.  Saunders,  and  5  D.  &  R 
2  Burr.  1040 ;  A.  V.  Middlesex,  8  Dowland      61 1 . 
&  R.  iir. 

(tt)  5  W.  &  M.  c.  11.    '*  An  Act  to  prevent  Delajrs  of  Proceedings  at  the  Quarter 
Sessions  of  the  Peace/'  recites,"  whereas  it  is  experienced  that  notwithstanding  the  prior 
statutes  made  in  tlie  31  James  1 ,  c.  IS  and  14,  and  20  Car.  %',  concerning  the  granting 
of  writs  of  certiorari  to  remove  indictments  of  riots,  forcible  entry,  assault  and  battery, 
and  other  jtnsenlments  and  indictments,  out  of  the  Courts  of  the  General  or  Quarter 
Sessions  of  the  Peace  in  the  countiea  or  places  wherein  such  indictments  have  been 
found,  and  proceedings  thereupon  recorded,   into  their  majesty's  Court  of  King's 
Bench,  divers  turbulent  contentious,  lewd  and  evil  disposed  persons,  fearing  to  be  de- 
senedUf  yunished  where  they  and  t/ieir  offences  are  veil  known,  have  not  only  obtained 
writs  of  certiorari  for  removing  such  indictments  found  against  them  as  aforesaid,  but 
also  indictments  for  sundry  other  trespasses,  fiauds,  nuisances,  contempts  and  misde- 
meanors after  istue  joined,  and  the  prosecutors  attending  with  tbeir  oouosel  and  wit- 
nesses to  try  the  same  before  the  said  justices  of  the  peace  in  their  said  sessions,  to  the 
great  discouragement  of  the  prosecutors  and  of  such  constables  and  other  officers  as, 
according  to  their  duty,  present  persons  for  those  and  such  like  trespasses,  offences, 
and  misdemeanors,  for  remedy  whereof  and  that  such  offenders  may  be  brought  to 
condign  punishment. 
No  certiorari  to       ^^  ^  '^^  enacted,  Tliat  in  term  time  no  writ  of  certiorari  whatever,  at  the  prosecn- 
be  granted  but     ^^^  ^^  '^y  P^'y  indicted,  be  hereafter  granted,  awarded  or  directed  out  of  tlie  said 
upon  motion  of    ^urt  of  Kuig^s  Bench,  to  remove  any  such  indictment  or  pieseotment  of  trespasa 
counsel  and         ^'  misdemeanor,  brfore  trial  had,  from  before  the  said  justices  in  the  said  Courts  of 
upon  a  rule  General  or  Qaarter  Sessions  of  the  Peace,  unless  such  certiorari  shall  be  granted  or 

granted  in  open  f^^^^rded  upon  nuftion  of  counsel  and  hy  rule  of  Court  made  for  the  granting  tiiereof, 
(3oQf(  .  before  the  judge  or  judges  of  the  said  Court  of  King's  Bench  sitting  in  open  Court, 

d  th't  bef         ^^  ^^^  ^^^  ^^^  parties  indicted,  prosecuting  such  certiorari,  before  tlie  allowance 
\  I^^^     thereof,  shall  find  two  sufficient  manucaptors,  who  shall  enter  into  a  reeogniumce  before 

a  owanceo  ^^^  ^^  more  justices  of  the  peace  of  the  county  or  place  in  the  sum  of  twenty  pounds, 

ce  lorari  a  re-     ^^^^  eonditton  at  the  return  of  such  writ  to  appear  and  plead  to  the  said  indictment  or 
cognizance  Dy      presentment  in  the  said  Court  of  King's  Bench,  and  at  his  and  their  own  costs  and 
....  charges  to  cause  and  procure  the  issue  that  sliall  be  joined  upon  the  said  indictment  or 

k  1  d^^d  be-  presentment,  or  any  plea  relating  thereunto,  to  be  tried  at  the  next  assizes  to  be  held 
f  r  ^*  ^  tf  *  for  the  county  whereni  the  said  indictment  or  presentment  was  found  after  such  cer- 
o  e  JUS  ces.  tSorari  shall  be  returnable,  if  not  in  the  cities  of  London,  Westminster,  or  county  of 
Conditioned  Middlesex,  and  if  in  the  said  cities  or  county,  then  to  cause  or  procure  it  to  be  tried 
return  of  cer-  1},^  next  terra  after  wherein  such  certiorari  shall  be  granted,  or  at  the  sitting  after  the 
tiorari  to  appear  anJd  term,  if  the  Court  of  Kmg's  Bench  shall  not  appoint  any  other  time  for  the  trial 
and  plead  totiie  thereof,  and  if  any  other  time  shall  be  appointed  by  tlie  Court,  then  at  such  other 
indictment  or  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor  or  his  clerk  in  Court ;  aud 
presentment,  that  the  said  recognizance  and  recognizances,  taken  as  aforesaid,  shall  be  certified  into 
and  at  costs  of  the  said  Court  of  King's  Bench,  with  the  said  certiorari  and  indictment,  to  be  there 
prosecutor  of  filed,  and  the  name  of  the  prosecutor  (if  he  be  the  party  grieved  or  injured,)  or  sDine 
certiorari,  to  public  officer,  to  be  indorsed  on  tiie  back  of  the  said  indictment;  and  if  the  person 
cause  the  issue  prosecuting  such  certiorari,  being  the  defendant,  shall  not,  before  allowance  thereof, 
joined  to  be  procure  such  manucaptors  to  be  bound  in  a  recognizance  as  aforesaid,  tiie  justices  of 
tried  at  next  tiie  peace  may  and  shall  proceed  to  trial  of  the  said  indictment  at  the  said  sessions, 
assizes ;  notwitiistanding  such  writ  of  certiorari  so  delivered. 

such  recogni-  UI*  That  if  the  defendant  prosecuting  such  writ  of  certiorari  be  convicted  of  tiie 

zaiice  to  be  offence  for  which  he  was  indicted,  that  tiien  ihe  said  Court  of  King's  Bench  shall  give 

certified  aud  reasonable  costs  to  the  prosecutor  if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of 
returned  with  the  peace,  mayor,  bailiff,  constable,  headborough,  tythingman,  churchwarden  or  over- 
certiorari  and  seer  of  the  poor,  or  any  other  civil  officer  who  shall  prosecute  upon  the  account  of  any 
indictment  to  ^t  committed  or  done  that  concerned  him  or  them,  as  officer  or  officers,  to  prosecute 
King's  Bench  }  or  present  which  costs  shall  be  taxed  according  to  the  course  of  the  said  Court,  and 
..        .       .  that  the  prosecutor,  for  the  recovery  of  such  costs,  shall,  within  ten  days  after  demand 

CourTbcIo  '^       niade  of  the  dcfcodaot  and  refusal  of  payment,  on  oath,  have  an  attachment  granted 
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iervedly  punished  where  they  and  their  offences  are  well  known"  CHAP.  V. 
viz.  at  the  sessions  or  quarter  sessions  near  the  place  of  the  — — — 1 
offence,  that  act  enacts  that  in  term  time  no  writ  of  certiorari 
at  the  instance  of  the  party  prosecuted  shall  be  granted  out  of 
King's  Bench,  to  remove  any  indictment  or  presentment  of 
trespass  or  misdemeanor^  before  a  trial  had,  from  before  the  jus- 
tices of  sessions,  unless  such  certiorari  shall  be  granted  upon 
motion  of  counsel,  and  by  rule  of  court  made  for  granting 
thereof;  and  that  before  allowance  of  the  certiorari  by  the 
Court  below,  there  shall  be  a  recognisance  with  two  sureties, 
acknowledged  before  one  justice,  in  <£20,  conditioned  for  the 
defendant's,  at  return  of  the  certiorari,  appearing  and  pleading 
in  King's  Bench  to  the  indictment  or  presentment,  and  causing 
the  issue  joined  to  be  tried  at  the  next  assizes,  and  that  such 


against  the  defendant  hj  the  said  Court  for  such  his  contempt,  and  that  the  said  re-  gjn^  proceed  to 
cognisance  shall  not  be  diaciiarged  till  the  coets  so  taxed  shall  be  paid.  |_  ^^  indict- 

IV.  Enacts,  That  in  an^  of  the  vacations,  writs  of  certiorari  may  be  granted  by  any  ment. 
of  tlie  justices  of  their  majesty's  Court  of  King's  Bench,  whose  names  shall  be  indorsed 

on  the  said  writ,  and  also  the  name  of  such  person  at  whose  instance  the  same  is  ^"  ^^^  defend- 
granted;  and  that  the  party  or  parties  indicted   prosecuting;  such   certiorari,   shall.  *JJ*  be  convict- 
before  the  allowance  of  such  writ  or  writs  of  certiorari,  find  such  sureties  io  such  sum,  ^>King  s  ^ 
and  with  such  conditions  as  are  before  mentioned  and  specified  in  this  present  act.         Bench  to  give 

V.  Enacts,  That  upwn  every  certiorari  granted   or  awarded  within  the  counties  costs  to  prose- 
palatine  of  Cliester,  Lancaster  or  Durham,  to  remove  indictments  or  presentments  for  ^^^^^*  if  the 
any  of  the  matters  aforementioned,  all  the  parties  indicted  prosecuting  such  certiorari  P^rty  griei^d, 
shall  find  such  sureties  to  be  bound  in  such  sums,  and  with  such  respective  conditions,  ^  public  offictr, 
and  at  his  or  their  own  costs  and  charges,  shall  cause  and   procure  the  issue  joined  ^^* 

upon  the  said  indictments  or  presentments  to  be  tried  at  the  next  assises  or  general  And  attachment 
gaol  delivery,  to  be  held  fur  the  said  respective  counties,  and  shall  give  like  notice  to  issue  for  such 
the  prosecutor,  and  if  convicted  shall  be  liable  to  like  costs,  to  be  taxed,  as  is  by  this  act  costs, 
provided  for  in  cases  where  the  same  are  granted  or  awarded  out  of  the  Conrt  of  King's  t    .^cation  a 
Bench  at  Westminster.  ^  iudee  of  Kioe's 

Vr.  Provides  and  enacts.  That  if  any  indictment  or  presentment  bo  against  any  per-  {t^i^K  (».» 
SOD  or  persons  for  not  repairing  of  any  highvouytt  causeways,  pavements  or  bridges,  and  ^^3^1  .  ^, 
the  right  or  title  to  repair  the  uune  m«y  come  in  question,  upon  tuch  suggettion  and  affidavit  fiQ-^i  ^^.a  tka 
made  of  the  truth  thereof,  a  certiorari  may  be  granted  to  remove  the  same  into  the  Court  ijk    -m^„»:. 
of  King's  Bench,  any  law  or  alatute  to  toe  contrary  in  any  wise  notwithstanding.   Pro-  __„_  renuired 
vided  nevertheless,  that  the  party  or  parties  prosecuting  such  certiorari,  shall  find  two  ... 

nianucaptors  to  be  bound  in  a  recognisance  with  conditions  as  aforesaid.     [Kcndered  Certiorari  in 
perpetual  by  8  &  9  W.  3,  c.  33.]  counties  pala- 

The  8  &  9  VV.  3,  c.  33,  s.  1,  renders  perpetual  5  W.  &  M.  c.  11,  sect.  8.  and  for  the  {!»«  *'  Chester, 
making  the  purpose  and  design  of  the  said  act  more  effectoat,  enacts,  that  the  party  or  Lan^s^'  or 
parties  prosecuting  any  certiorari  to  remove  anv  indictment  or  presentment  from  the  Durham, 
quarter  or  general  sessions  of  the  peace,  may  find  two  sufficient  manocaptors,  who  sliall  Certiorari  to 
enter  into  a  recognisance  before  any  one  of  bis  majesty's  justices  of  the  Court  of  King's  remove  indict- 
Bench,  in  the  same  sum  and  under  the  same  condition  as  is  required  by  the  said  act,  ment  or  present- 
whereof  mention  shp.ll  be  made  on  the  back  of  such  writ,  under  the  hand  of  the  justice  ment  for  not 
taking  the  same,  which  shall  be  as  effectual  and  available  to  all  intents  and  purposes  repairing  high- 
to  stay  or  supersede  any  further  proceedings  upon  any  indictment  or  presentment,  for  ways,  bridges, 
the  removal  of  which  the  said  writ  of  certiorari  shall  be  granted,  as  if  the  recognisance  &c.,  in  case  the 
had  been  taken  before  any  one  of  the  justices  of  the  peace  q{  the  county  or  place  where  obligation  to 
such  indictment  was  found  or  presentment  made,  and  also  it  shall  be  added  to  the  repair  should 
condition  of  every  recognisance  taken  by  virtue  of  this  and  the  said  act,  that  the  party  come  in  qoes- 
or  parlies  prosecuting  such  writ  of  certiorari  shall  appear  from  day  to  day  in  the  said  tion. 
Court  of  King's  Bench,  and  not  depart  until  he  or  they  shall  be  discharged  by  the  said  ju^  .1     Mcofr. 

CourL  r 

nisance  for  cer- 
tiorari may  be  before  a  judge  of  King's  Bench  in  same  sum  as  required  by  5  W.  &  M.  c.  11 ;  but  in 
addition  to  the  terms  of  the  rccognisanov,  the  condition  is  to  be  for  the  party  defending  appearing  in 
King's  Bench  from  day  to  d«y  in  Court. 


Srct.  Ill* 
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CHAP.  y.  recognizance  shall  be  certified  and  returned  with  the  certiorari 
and  indictment  into  the  King's  Bench ;  and  that  if  such  recog- 
nizance be  not  acknowledged  the  Court  below  shall  proceed  to 
try  the  indictment.  The  3d  section  enacts  that  if  the  defendant 
be  convicted  the  Court  of  King's  Bench  may  give  reasonable 
costs  to  the  prosecutor  if  he  be  a  party  aggrieved^  or  a  justice 
or  officer  prosecuting  in  respect  of  his  office^  and  that  an  attach- 
ment shall  issue  in  case  such  costs  be  not  paid.  The  5th  sec- 
tion authorizes  a  judge  to  issue  a  certiorari  in  vacation^  but 
the  like  recognizance  is  to  be  acknowledged  before  it  be  al- 
lowed. The  6th  section  authorizes  the  removal  of  indict- 
ments and  presentments  for  not  repairing  a  highway  or 
bridge^  upon  affidavit  that  the  right  or  title  to  repair  the  same 
may  come  in  question.  The  9  &  10  W.  3,  c.  33,  s.  1,  renders 
perpetual  this  act,  and  enacts  that  the  recognizance  may  be 
acknowledged  before  a  judge  of  King's  Bench,  but  with  the 
additional  stipulation  that  the  defendant  shall  appear  from  day 
to  day  in  the  Court  of  King's  Bench,  and  not  depart  until  dis- 
charged by  that  Court. 

As  these  acts  require  in  term  time  a  motion  and  rule,  and  in 
vacation  the  permission  of  a  judge,  to  issue  a  writ  of  certiorari, 
it  is  obvious  that  it  is  no  longer  of  right  or  as  a  mere  matter  of 
course  that  an  indictment  or  presentment  can  be  removed  at 
the  instance  of  the  defendant.  And  to  support  his  application 
there  must  be  an  affidavit  entitled  only  "in  the  King's 
Bench,"  {x)  shewing  facts  or  circumstances  sufficient  to  induce 
the  Court  or  a  judge  to  allow  the  writ.  In  general  it  will  be 
granted  on  an  affidavit  shewing  that  there  are  or  that  the  de- 
ponent has  been  advised  by  counsel  that  it  is  expected  and  be- 
lieved that  upon  the  trial  matters  of  law  and  of  doubtful 
decision  and  unfit  to  be  decided  by  the  inferior  Court  will 
arise,  sometimes  shewing  the  particular  point,  or  that  some  of 
the  justices  at  sessions  are  interested ;  {y)  and  any  even  slight 
ground  for  doubting  a  satisfactory  trial  or  judgment  below 
will  in  general  induce  the  Court  to  grant  the  writ. 

The  statute  13  G.  2,  c.  18,  s.  5,  relative  to  the  time  within 
which  a  certiorari  for  removing  a  conviction  or  order  must  be 
obtained,  does  not  extend  to  indictments  or  presentments,  (z) 
nor  is  there  required  any  notice  of  the  intended  application. 
The  motion  o/*  counsel  should  be  made  before  issue  joined  and 
at  the  earliest  opportunity,  and  at  all  events  before  conviction 


^x)  1  B.  fie  Crcs.  f  67.  yon's  R.  135  ;  Hand's  Pnic.  38,  S5«. 

0^;  2  T.  R.  89 ;  1  East,  303 ;  1  Ken.         (s)  K.  ▼.  BtMamt,  1  East,  t08* 
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or  judgment ;  (a)  and  if  there  be  several  defendants  it  must 
appear,  by  affidavit  or  by  counsel  for  eacb  defendant  appearing, 
that  all  concur  in  the  application.  (&)  The  application  may 
be  made  after  a  warrant  has  issued  and  recognizance  to  ap- 
pear, even  before  indictment  found  ;  (c)  and  whenever  a  defend- 
ant is  under  a  recognizance  to  appear  at  sessions  to  answer  any 
indictment  there  preferred,  if  he  fear  that  he  would  not  there 
receive  an  impartial  trial  or  proper  judgment,  he  should  imtne- 
diately  apply  to  the  Court  of  King's  Bench  or  a  judge,  on  a  full 
affidavit,  to  remove  the  recognizance  and  stay  all  proceedings, 
so  as  to  secure  a  trial  upon  an  indictment  only  at  the  assizes 
before  one  of  the  judges,  (d)  When  the  propriety  of  the  re- 
moval, even  upon  the  ex  parte  application  of  the  defendant, 
appears  clear,  then  the  Court  or  judge  will  at  once  grant  the 
writ  and  not  a  new  rule  nisi  (to  shew  cause),  which  would  in- 
crease the  expense ;  though  it  seems  that  there  must  be  a 
rule  nisi  before  the  removal  by  certiorari  of  proceedings  before 
commissioners  of  sewers,  {e)  If  there  be  an  indictment  to  be 
removed,  and  the  party  be  in  custody  and  desire  his  removal  to 
another  prison,  or  to  be  bailed,  there  must  also  be  an  habeas 
corpus  as  well  as  the  certiorari,  for  otherwise  he  must  continue 
in  the  former  prison,  {f)  After  the  Court  has  granted  the 
writ  of  certiorari,  in  order  to  render  it  effectual  the  party  should 
immediately  follow  it  up  and  enter  into  the  required  recogni- 
zances each  in  jfSO,  and  a  recognizance  with  two  sureties  each 
in  <£25  is  not  a  compliance  with  the  act.  {g) 

The  great  advantage  and  indeed  real  object  of  a  removal 
by  certiorari  is,  that  the  defendant  thereby  not  only  retains 
the  right  to  object  to  the  form  of  indictment  and  other  pro- 
ceedings, but  he  claims  a  complete  investigation  of  the  merits 
in  the  superior  Court,  or  at  least  before  one  of  the  judges  on 
the  circuit ;  whereas,  upon  a  removal  of  an  indictment  or  pre- 
sentment by  writ  of  error,  then  only  the  form  of  the  indict- 
ment, caption,  and  other  proceedings  upon  the  face  of  the 
record,  and  not  the  merits,  can  be  questioned.  (A)  The  trial 
may  also  be  by  special  jury,  who  may  have  a  view,  and  the  de- 
fendant may  have  the  assistance  of  king's  counsel.  The  Court 
and  the  judge  who  tries  the  cause  usually  disapprove  of  the 
conduct  of  a  defendant  or  prosecutor  in  removing  an  indict- 


CHAP.  V. 

Sect.  III. 


(m)  R,  ▼.  Pennegoes  Maekynlleth,  1  B. 
&  C.  142  ;  Hawk.  b.  f,  cli.  27,  s.  30 ;  4 
Bis.  C.  32t. 

(6)  R.  V.  Hunt,  2  Chitt.  R.  130. 

(c>  MS.  60  G.  3,  and  1  G.  4,  c.  4,  s.  4. 

(d)  In  Oct.  A.D.  18SS,  R,  v.  Valentine, 
a  clergyman  apprehended  on  a  charge  of 
unDatoral  practices,  and  under  recogni- 


zances to  appear  at  sessions,  Mr.  Justice 
J.  Parke  granted  a  certiorari ;  and  after- 
wards, at  the  assizes  for  Sussex,  he  was 
indicted  and  acquitted. 

(e)  2  Chitt.  R.  137,  pott,  380. 

(f)  R.  V.  Thomai,  4  M.  &  S.  442. 
Ig)  R.  V.  Dunn,  8  T.  R.  217. 

(ft)  R.  ▼.  Uich^Uith,  1  B.  &  C.  142. 
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ReiDoval  by 
writ  of  error. 


Coroner's  ia- 
questSi  &c. 


Of  certiorari  to 
remove  convic- 
tioasi  orders. 


mmt  for  a  common  assault  or  trifling  offence,  on  account  of  his 
thereby  greatly  increasing  the  expenses. 

After  judgment  of  an  inferior  Court  upon  an  indictment  or 
presentment,  or  coroner's  inquest,  &c.  tried  by  a  jury,  the  re- 
moval cannot  be  by  certiorari,  but  must  be  by  writ  of  error, 
upon  which,  we  have  seen,  the  merits  cannot  be  discussed ;  (i) 
and  such  a  writ  of  error  must  in  all  cases  be  returnable  in  the 
Court  of  King's  Bench,  (it)  and  there,  after  issue  joined  in  error, 
the  case  is  argued  in  full  Court.  But  the  attorney-general's 
^at  or  authority  for  the  issuing  of  such  writ  must  be  first  ob- 
tained ;  (2)  and  though  it  is  usually  granted  upon  the  production 
of  a  petition  and  a  case  with  counsel's  opinion  or  certificate 
that  there  is  ground  of  error ;  yet  sometimes  the  attorney- 
general,  before  granting  his  fiat,  will  require  the  prisoner's 
counsel  to  attend  before  him  and  state  his  objections  and  au- 
thorities in  support  of  them.  Where,  however,  there  is  reason- 
able doubt  as  to  the  sufficiency  of  the  indictment  or  proceed- 
ings, it  is  not  usual  to  refuse  the  fiat. 

Although  no  party  in  particular  be  interested,  yet  as  the 
king  has  an  interest  in  the  general  administration  of  justice, 
and  to  prevent  any  abuse  of  the  law  standing  as  a  precedent, 
the  Court,  on  the  application  of  the  attorney-general,  may  by 
certiorari  move  and  set  aside  a  coroner*s  inquisition  for  apparent 
defect,  and  may  declare  a  rule  for  that  purpose  absolute  even 
in  the  first  instance. (m)  But  this  Court  has  no  jurisdiction  to 
try  an  indictment  for  perjury  at  common  law,  found  at  the 
sessions  and  removed  by  certiorari  into  the  King's  Bench,  an 
indictment  so  found  being  void,  as  an  indictment  for  perjury, 
excepting  when  founded  on  the  statute  of  Elizabeth,  can  only  be 
prosecuted  in  the  Court  of  King's  Bench  or  at  the  assizes,  and 
a  bill  even  cannot  be  found  by  a  grand  jury  at  sessions,  {fi) 

It  is  a  legal  maxim  that  d\\  judicial  proceedings  of  justices  of 
the  peace,  upon  which  they  have  decided  by  conviction 
or  order,  (such  as  an  iUegul  conviction  under  the  Building  Act, 
or  an  illegal  order  of  justices  for  turning  an  highway,  (o))  and 
whether  at  general  or  special  sessions,  or  individually,  and 
either  by  general  or  particular  statute,  are  of  common  right  re- 
moveable  into  this  Court  by  certiorari,  unless  that  remedy  has 


(i)  Ani9t  S7$, 

(k)  Evatu  V.  Roberti,  3  Salk.  147; 
ComliiWt  case,  1  Lev.  149 ;  1  Sid.  90B, 
S.C.;  Tidd,  1137. 

(i)  R,  V.  Wilkei,  4  Burr.  9534,  «550 ; 
Uawk.  b.  S,c.  50,  s.  13;  Uaad'i  Frac. 
48, 50,  462, 4S7  -,  lldd,  1141. 


(m)  In  f«  CuUey,  5  B.  &  Adol.  S30. 

(n)  Per  Oaselee,  J.,  R,  v.  HMmt, 
1  Ry.  &  M.  298;  and  sec  Hawk.  P.  C. 
b.  S,  c.  8,  s.  64;  R,  ▼.  Baintm,  «  Strt. 
1088;  Ri^.  T.5mtlA,8Ld.Raviii,1144; 
jRe^.  V.  Yarringion,  1  Salk.  40o. 

(0)  R.  V.  Kent,  10  B.  &  Cnts.  477, 
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been  expressly  taken  away  hy  particular  enactment  ;(p)  and 
even  where  a  statute  declared  that  no  other  Court  whatever 
should  intermeddle  with  any  causes  of  appeal  upon  that  act, 
but  that  they  should  be  finaUy  determined  in  the  quarter  ses- 
sions only;  yet  it  was  decided  that  the  Court  of  King's  Bench 
was  not  ousted  of  its  jurisdiction  by  certiorari^  because  the 
Court  considered  that  such  terms  of  enactment  merely  meant 
that  the  facts  should  not  be  examined,  (q)  On  the  other 
hand,  an  appeal  (which  is  in  the  nature  of  a  new  trials  or  rein- 
vestigation of  the  facts  and  merits,)  can  never  be  sustained, 
unless  it  has  been  expressly  ginen  by  some  statute,  (r)  This 
writ,  however,  is  for  the  removal  o{ judicial  acts,  and  not  those 
merely  ministerial,  and  therefore  neither  a  mere  order  of  Court, 
not  constituting  a  final  decision,  nor  a  warrant  of  a  justice,  nor 
a  recognisance,  are  so  removeable*  (s)  And  it  has  been  the 
practice  in  the  King's  Bench  not  to  grant  a  certiorari  to  remove 
an  order  of  justices,  from  which  an  appeal  lies  to  sessions,  before 
the  matter  has  been  determined  upon  appeal,  because  the  re- 
moval might  take  away  that  privilege,  but  when  there  is  no 
restriction  as  to  the  time  of  appeal,  it  would  be  otherwise.  (/) 

The  Court  of  King's  Bench  cannot  take  cognizance  of  or 
exercise  their  controuling  jurisdiction  over  convictions,  &c., 
unless  they  have  been  regularly  brought  before  them  by  writ  of 
certiorari^  and  where  by  inadvertence,  the  enactment  presently 
stated  had  been  disregarded,  and  a  certiorari  had  not  been 
issued  within  the  six  calendar  months  from  the  last  preceding 
order  or  confirmation  of  a  conviction,  the  Court  had  no  juris- 
diction, although  in  continuance  of  a  former  proceeding  intended 
by  them  to  be  finaUy  decided,  (u)  The  certiorari  to  remove  a 
conviction  or  order  is  in  effect  a  writ  of  error,  for  the  facts  or 


CHAP.  V. 

S£CT.  III. 


(p)  Ant9  this  volume  )19,  «30,  139, 
14« ;  jR.  V.  Moreky,  t  Burr.  1040  ;  2i.  v. 
Jnka,  8  T.  R.  544  ;  A.  v.  Cutkiobury,  5 
Dowl.  h  Ry.  55 ;  A.  v.  Saunders,  5  Dowl. 
&  Ry.  611 ;  S  SeUon't  Pr.  618;  R.  v. 
Middktes,  8  Dowl.  &  Ry.  117 ;  Rum's 
Jus.  tit.  Csrtiormri. 

(7)  R,  V.  Marelefi,  S  Borr.  1040 ;  R. 
T.  Juhu,  8  T.  R.  54t-,  Hawk.  b.  f, 
c.  tl,  8.  £S ;  what  words  take  away  the 
writ,  R.  V.  Middlttes,  8  Dowl.  &  Ry.ll7. 

(r)  AiUb  this  Toluine,  XI 5;  R.  ▼.  Sur- 
rey, S  T.  R.  509;  R.  ▼.  Oifardthire,  1 
M.  &  S.  448 ;  R.  v.  Hantm,  4  B.  &  Aid. 
591;  R.  V.  Cumberlaud,  1  B.  &  Cres.  64. 

(0  R.  V.  Uoyd,  Cald.  309;  Sayer,  6; 
Loii't,  329. 

(t)  Salk.  147  ;  Cald.  173. 

(11)  R.  ▼.  Super,  1  M.  &  S.  631 ;  oMte, 
231;  tud  R.  v.  Smith,  Kiug'a  Beach, 


1834.  A  conviction  under  5  O.  4,  c.  83, 
s.  3,  of  defendant  for  deserting  his  wife, 
&c.,  was  appealed  against  and  quashed 
by  sessions,  Warwickshire,  subject  to  a 
case  to  Court  of  Kinc's  Bench,  granted 
on  application  of  convicting  justice,  who 
thereupon  removed  proceedings  into  the 
King's  Bench  by  certiorari,  issued  on  bis 
behalf.  Court  of  King's  hench  sent  case 
back  to  sesMons'to  bo  restated.  Sessions, 
on  argument,  came  to  a  different  decision, 
and  affirmed  conviction,  subject  to  a  ease ; 
on  argument  of  which,  on  8th  May,  1834. 
the  King's  Bench  held  that  defendant 
should  hav«  obtained  a  fresh  eertiorMi, 
and  for  want  of  it  they  had  no  jurisdlc* 
Uon,  and  it  being  too  late  under  the  sta- 
tute to  issue  such  oerttoreri,  the  defendant 
was  fixed. 
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s^^^iiT'     ^^^^  upon  which  the  proceeding  took  place,  cannot  be  dis- 

cussed  in  the  Court  above,  but  merely  the  form  and  sufficiency 

of  the  proceeding  as  appear  upon  the  face  of  them,  {x)    When 
the  sessions  on  an  appeal  quashed  a  conviction  for  a  supposed 
defect  in  form,  without  hearing  the  merits,  the  Court  of  King's 
Bench  quashed  the  order  of  sessions,  and  sent  back  the  case  to 
the  sessions  to  enter  continuances  and  hear  the  appeal  on  the 
merits,  (y) 
Quare,  if  any         If  the  writ  of  Certiorari  has  been  expressly  taken  away  by. 
certiorari  taken  Statute,  and  the  conviction  or  proceeding  be  so  formally  correct 
a^«j-  on  the  face  of  it,  as  to  afford  an  answer  to  any  action  of  tres- 

pass, but  yet  was  made  under  such  strong  circumstances  of 
fraud  or  partiality  as  to  render  it  unjust  on  the  merits  that  it 
should  be  enforced,  then  perhaps  on  full  affidavits  and  motion 
the  Court  of  King's  Bench  might,  by  writ  of  prohibition  or 
rule,  stay  the  justice  from  proceeding  to  execution  upon  such 
unjust  proceeding,  (z) 
Regulation  of         In  order  to  restrain  the  vexatious  removal  of  convictions 
roovcTOiivic^*  *^n<l  orders,  which  issued  as  of  course  at  common  law,  the  statute 
tions  and  orders.  5  Q.  2,  c.  19;  and  13  G.  2,  c  18,  have  been  enacted,  and  which 

now  regulate  the  proceeding,  (a)    The  first  act,  sect.  1,  after 


(x)  B.  V.  Jukes,  8  T.  R.  54S;  R,  v.      against  an  express  enactment  that  the  con- 

Litton,  5  T.  R.  358.  viction  should  not  be  in  any  manner  re- 

(y)  R,  V.  RidgvMy,  5  B.  &  Aid.  527,        heard,  &c.  Where,  however,  a  justice  or  an 

(s)  t   Ld.    I^ym.     90] ;     Crqtpt    v.      inferior  Court  had  no  juriidiction,  then  in 

Denden,    Cowp.    640 ;    1  B.    &  Adol.     order  to  quash  a  conviction,  such  a  pro- 

386(a)  ;  ante  this  volume,  S20,  221,  ud      ceeding  may  be  proper.     R.y,  Jutticttof 

qu(ere,  as  to  any  jurisdiction  of  K.  B.      .SoinerMtfMre,3DowI.&Ry.Mag.Cas.273. 

(a)  5  G.  2,  c.  19,  s.  1,- gives  justices  of  the  peace  power  io  amend  judgwttnis.nnd 

orders  in  matters  of  form  upon  appeal. 

Sect.  2  is  thus :  And  whereas  divers  writs  ofcert'wmri  have  been  procured  to  remove 

iuck  judgments  or  orders  (said  to  be  confined  to  judgments  or  orders  mentioned  in  first 

section,  where  an  appeal  is  given.     R.  v.  Dunn,  8  T.  R.  218,  sed  quare,)  into  his 

majesty's  Court  of  King's  Bench  at  Westminster,  in  hopes  thereby  to  discourage  and 

weary  out  the  parties  concerned  in  such  judgments  or  orders,  by  great  delays  and 

No  certiorari  to  expenses,  enacts,  that  no  certiorari  shall  he  allowed  to  remove  any  such  judgment  or 

be  allowed  to       order,  unless  the  party  or  parties  prosecuting  such  certiorari,  before  the  allowance 

remove  justice's  thereof,  shall  enter  into  a  recognisance,  with  sufficient  sureties,  before  one  or  more 

orderS)  without    justices  of  the  peace  of  the  county  or  place,  or  before  the  justices  at  their  general 

a  recognizance     quarter  sessions  or  general  sessions,  wbe^e  such  judgment  or  order  shall  have  been 

of  60/.  to  pro-      given  or  made,  or  before  any  one  of  his  majesty's  justices  of  the  said  Court  of  King's 

secute  to  effect.    Bench,  in  the  sum  of  fifty  pounds,  with  condition  to  prosecute  the  same  at  his  or  thar 

own  costs  and  charges  with  effect,  toithout  any  wilful  or  affected  delay,  and  to  pay  the 
party  or  parties  in  whose  favour  and  for  whose  benefit  such  judgment  or  order  was 
given  or  made,  within  one  month  after  the  said  judgment  or  order  jhall  be  confirmed, 
their  full  costs  and  charges,  to  be  taxed  according  to  the  course  of  the  Court,  where 
such  judgments  or  orders  shall  be  confirmed ;  and  in  case  the  party  or  parties  prose- 
On  refusal  of  re-  cuting  such  certiorari  shall  not  enter  into  such  recognizance,  or  shall  not  perform  the 
cognizance,  jus-  conditions  aforesaid,  it  shall  and  may  be  lawful  for  the  said  justices  to  proceed  and 
tices  to  proceed,  make  such  further  order  or  orders  for  the  benefit  of  the  party  or  parties  to  whom  such 

judgment  shall  be  given  in  such  manner  as  if  no  certiorari  had  been  granted. 
Recognizances         Sect.  3  enacts,  That  the  recognisance  and  recognizances  to  be  taken  as  aforesaid 
to  be  certified      shall  be  certified  into  the  Court  of  King's  Bench  at  Westminster,  and  tliere  filed  with 
into  the  King's     the  certiorari  and  order  or  judgment  removed  thereby,  and  if  the  said  order  or  judg- 
Bencb«  ment  shall  be  confirmed  by  the  said  Court,  the  persons  entitled  to  such  costf  for  tb( 
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reciting  the  vexatious  defeats  on  appeal  to  the  sessions  on  mere  chap.  v. 
defects  of  form,  enables  the  sessions  to  amend  them;  and  sect.  2  ^'*^^'  ^  ' 
reciting  that  writs  of  certiorari  have  been  procured  to  remove 
judgments  or  orders  of  justices  of  the  peace,  in  hopes  thereby 
to  discourage  and  weary  out  the  parties  concerned  by  great 
delays  and  expenses,  enacts  that  no  certiorari  shall  be  allowed 
to  remove  any  such  judgment  or  order,  unless  the  party  pro- 
secuting such  certiorari,  before  the  allowance  thereof,  shall 
enter  into  a  recognizance,  with  sufficient  sureties,  before  a  jus- 
tice of  the  peace  or  justice  of  sessions,. or  before  a  judge  of  the 
King's  Bench,  in  50/.,  conditioned  to  prosecute  such  certiorari 
with  effect  and  without  delay  at  his  own  cost,  and  to  pay  full 
costs,  if  the  judgment  or  order  shall  be  confirmed;  and  unless 
such  recognizance  be  executed,  the  justices  are  to  proceed  and 
enforce  the  judgment  or  order;  and  sect.  3  directs  that  the  re- 
cognizance shall  be  certified  and  filed  with  the  certiorari  and 
judgment  or  order  thereby  removed  in  the  King's  Bench,  and 
if  confirmed,  the  payment  of  costs  is  to  be  enforced  by  attach- 
ment. 

The  13  G.  2,  c.  18,  s.  5,  extends  in  terms  to  all  convictions, 
judgments,  orders,  and  other  proceedings  before  justices,  and 
prohibits  any  certiorari,  unless  applied  for  within  six  calendar 
months  next  after  conviction,  &c.,  reckoned  from  the  date  of 
the  conviction,  &c.,  (6)  and  six  days'  previous  notice  of  the  in- 
tended motion  for  the  certiorari  must  be  served  on  the  justices, 
or  two  of  them>  so  as  to  enable  them  to  shew  cause  in  the  first 
instance,  (c)  and  such  notice  must  state  the  name  of  the  party 
or  parties  intending  to  apply  for  the  writ,  {d)  and  all  the  parties 

recovery  thereof,  within  ten  days  after  demand  made  of  the  person  or  persons  who 

ought  to  pay  the  said  costs,  opon  oath  made  of  the  making  such  demand  and  refusal  of 

payment  thereof,  shall  have  an  attachment  granted  against  htm  or  them  by  the  said 

Court  for  such  contempt,  and  the  said  recognizance  so  given  upon  the  allowing  of  such  Attachment  for 

certiorari  shall  not  be  discharged  until  the  costs  shall  be  paid,  and  the  order  so  con-  contempt. 

firmed  shall  be  complied  with  and  obeyed. 

15  G.  8,  c*  18,  s.  5.    And  for  the  better  preventing  vexatious  delays  and  expense  Certiorari,  when 
occasioned  by  suing  forth  writs  of  certiorari  for  the  removal  of  convictions,  judgments,  and  how  to  be 
orders,  and  other  proceedings  before  justices  of  the  peace,  it  is  enacted.  That  no  writ  applied  for,  via. 
of  certiorari  shall  be  granted,  issued  forth  or  allowed,  to  remove  any  conviction,  judg»  within  six 
meni,  ifrder,  or  other  proceedings,  had  or  made  before  any  justice  or  juAicet  of  the  months,  and 
paoce  of  any  coonty,  city,  borough,  town  corporate  or  liberty,  or  the  respective  general  after  six  days' 
or  quarter  umom  thereof,  unless  such  certiorari  be  moved  or  applied  for  within  six  previous  written 
calendar  numthi  next  after  such  conviction,  judgment,  order,  or  other  proceedings,  notice, 
shall  be  so  had  or  made,  and  unless  it  be  duly  proved  upon  oath  that  the  said  party 
or  partict  suing  forth  the  same  hath  or  have  given  six  days*  notice  thereof  in  writing  to 
the  juUxce  or  justices,  or  to  two  of  them,  (if  so  many  there  be,)  by  and  before  whom 
such  conviction,  judgment,  order,  or  other  proceed ines,  shall  be  so  had  or  made,  to  the 
end  that  such  justice  or  justices,  or  the  parties  therein  concerned,  may  show  cause,  if 
he  or  they  shall  so  think  fit,  against  the  issuing  or  granting  such  certiorari.     All  the 
parties  roust  respectively  sign  the  notice.    3  B.  &  Adol.  887;  see  also  60  G.  3;  1 
G.  4,  c.  4,  s.  3  &  4;  and  see  the  notes  Chitty's  Col.  Sut.  ^St,  133. 

(fc)  R.  V.  Bougltep,  4  T.  R.  281 ;  R.  (c)  R,  v.  Glamorganshire,  5T.  R.  279. 

V.  Sussex,  1  M.  6c  S.  631,  734;  R.  v.  (d)  R.  v.  LaNcoi^rr,  4  6.  &  Aid.  289. 

KayU,  1  Dowl.  &  R.  436  ;  Lofft,  544. 
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must  respectively  sign  such  notice,  {e)  and  not  merely  an  attor- 
ney or  agent  for  them.(/) 

In  practicci  after  a  conviction  or  order  has  been  made  or 
aifirmed  on  appeal,  application  should  be  made  to  the  justice 
or  justices  for  a  copyi  and  if  from  such  copy  it  appear  that  the 
evidence  and  defence  have  not  been  duly  set  forth  according  to 
the  facts,  the  magistrate  should  be  required  to  correct  his  con- 
viction ;  and  if  he  should  refuse,  the  facts  should  be  fully  stated 
in  the  subsequent  affidavit  in  support  of  the  motion  to  the 
Court  of  King's  Bench.  If  the  immediate  payment  of  the 
penalty  or  fine  be  insisted  on,  and  especially  if  a  warrant  has 
been  issued,  the  same  may  be  paid  under  protest.  Then, 
before  a  motion  for  a  certiorari  directed  to  the  convicting  ma- 
gistrate, it  may  be  advisable  to  search  and  ascertain  whether  he 
has  returned  his  formal  conviction  to  the  sessions,  and  examine 
the  same  there,  if  so  filed,  (g)  Then  a  tmritien  notice  of  motion 
for  certiorari  should  be  carefully  prepared,  addressed  to  all  the 
convicting  justices  by  name,  or  at  least  two  of  them,  refei^g 
to  the  conviction  or  order,  and  shortly  stating  with  particularity 
the  grounds  of  objection  to  the  same,  (so  as  to  enable  the  jus- 
tices to  prepare  to  shew  cause  on  affidavits  in  the  first  in- 
stance, {h))  the  names  and  addition  of  the  party  objecting,  and 
who  will  apply  to  the  Court  on  a  named  day,  or  so  soon  after 
as  counsel  can  be  heard,  and  also  naming  the  person  or  persons 
to  whom  the  writ  will  be  prayed  to  be  issued.  The  notice  must 
be  signed  by  all  the  complaining  parties,  and  not  by  one  for 
himself  and  copartners,  nor  by  an  attorney  or  agent,  (f) 

The  notice  must  be  served  full  six  days  exclusive  before  the 
day  when  the  motion  to  the  Court  is  to  be  made,  and  it  would 
be  safer  to  serve  at  least  two  of  the  justices  personally ^  (k)  and 
from  the  concluding  words  of  18  G.  2,  c.  18,  s.  5,  it  would  seem 
safer  also  to  deliver  a  copy  of  the  notice  also,  addressed  to  the 
prosecutor  and  parties  concerned. 

There  must  be  an  qffidavit,  entitled  at  most,  "  In  the  King's 
Bench,"  annexing  and  verifying  a  copy  of  the  notice  served, 
and  stating  the  time  and  place  and  mode  of  service.  (/) 

An  qffidavit  of  the  time  of  the  conviction,  and  objectionable 
proceedings  before  the  magistrate,  the  request  to  him  to  hear  and 
state  on  his  conviction  the  defence  and  evidence,  and  when  the 


(e)  R,  V.  Cambridgeshire,  3  B.  &  Adol. 
887 ;  and  sec  60  O.  3  and  1  G.  4,  c.  4. 

(/)  SembU,  id. 

{g)  R.  V.  Katon,  2  T.  R.  285. 

(jk)  Per  Cur.  R.  v.  Lancashire,  4  B.  & 
Aid.  289. 

(i)  R,  Y«  Cambridgeihiie,  3  13.  &  Adol. 


887.  Tiic  form  in  t  Bom  J..  Ut  Cer- 
tiorari,  p.  592,  therefore,  seems  defectire. 
See  a  form,  anu,  S23,  this  volume. 

(fc)  Ante,  177,  this  vol. 

(l)  Ex  parte  Nohro,  1  B.  &  Crcs.  267; 
see  form  of  affidavit,  ante,  224,  note  (k), 
this  volume. 
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factt  bis  refusal  also,  the  subsequent  request  to  him  to  amend     ^"^^vX* 

his  conviction  in  that  respect,  also  all  the  particular  objections,  ' — -- 

either  to  the  irregularity  of  the  proceeding  or  to  the  form  of 
the  conviction  obtained  from  the  justice,  which  should  be  veri- 
fied and  produced  in  court  and  referred  to  as  annexed. 

The  fnotion,  or  application  for  the  writ,  must  be  made  by 
counsel,  within  the  prescribed  time  of  six  calendar  months  from 
the  date  of  the  order,  or  time  of  conviction,  or  order  of  con- 
firmation at  sessions  on  appeal,  without  regard  to  any  delay  in 
drawing  up  the  conviction,  or  stating  a  case  at  the  sessions  for 
the  opinion  of  the  Court,  (m) 

The  motion  should  be  as  well  for  a  certiorari  to  remove  the 
principal  conviction  or  order,  as  also  the  original  information, 
summons,  warrants,  and  other  proceedings  and  documents,  and 
if  the  magistrate  refused  to  set  out  the  defence  or  evidence,  a 
mandamus  to  compel  him  to  set  out  and  return  the  same,  in  hia 
returned  conviction,  or  shew  cause  to  the  contrary,  may  at  the 
same  time  be  prayed,  and  this  is  in  general  necessary.  (i») 

Although  the  statutes  relating  to  sewers^  and  the  jurisdiction  Removal  of 
of  the  commissioners,  viz.  27  Hen.  8,  c.  5,  S  W.  &  M.  c.  8,  s*  before  commis* 
3,  7  Anne,  c.  9,  7  Anne,  c.  10,  18  G.  3,  c.  16,  47  G.  3,  c.  7,  «<>»«"  of 
local  and  personal,  and  another  local  act  for  Westminster, 
passed  20th  April,  1812,  7  G.  4,  c.  64,  s.  18,  and  3  W.  4,  c.  22, 
are  silent  on  the  subject  of  appeal  or  certiorari  to  the  Court  of 
King's  Bench,  yet  as  a  part  of  its  superintending  power  over 
most  inferior  Courts,  this  Court  may,  upon  motion,  supported 
by  affidavit  and  by  writ  of  certiorari,  remove  the  proceedings  of 
a  Court  qf  Sewers,  and  determine  upon  their  legality,  (o)  as  by 
examining  the  validity  of  a  sewer's  rate,  (jp)  And  it  is  fre- 
quently proper  to  proceed  in  King's  Bench  by  certiorari,  for  a 
Court  of  Equity  will  not  restrain  the  commissioners  in  pro- 
ceeding to  remove  a  float  or  tumbling  bay  upon  a  river, 
although  it  be  suggested  that  it  will  be  attended  with  irrepar- 
able mischief;  {q)  and  though  a  Court  of  Equity  has  coextensive 
jurisdiction  in  some  respects,  yet  an  injunction  against  the 
commissioners  of  sewers  reducing  the  height  of  water  in  a 
river,  was  dissolved  on  the  ground  that  there  was  a  shorter 


(m)   R,  V.  5usier,  1    Maul.  &  S.  734,  to  887 ;  R.  ▼.  CommisMnert  <f  Sewenfor 

631  ;  R.  V.  Kaye,  1  D.  &  R.  436 ;  4  T.  Tower  Hamlets,  1  B.  &  Adol.  2St. 

K.  381  \  R.  V.  iHawUt,  1  Wils.  35.  (p)  R.  v.  ComitMhtten  of  Tower  HanUeU, 

(n)  R.  V.  Marsh,  4  D.  &  R.  S64;    R.  9  B.  &  Cres.  517;   and  1  B.  &  AdoK 

▼.  Rix,  ibid.Sbi  ;  Ante,  this  vol.  218.  332. 

(o)  3  Bla.  C^iu.  55,  73,  74  ;  Callis  on  (q)  Cowp.  Ch.  Ca.  305  ;    Veiey  & 

Sewers ;  Com.  Dig.   tit.   Sewers ;   Bac.  Beaiaes ;    Bac.  Ab.  Courts  of  CoiDinis- 

Ab.  tit.    Coorts    of   Commissioners    of  siones  of  Sewers. 
Sewers ;  Chit.  Col.  Stat.  ttt«  Sewers,  879 
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remedy  in  the  Court  of  King's  Bench,  who  interfere  with  great 
caution,  (q)  The  course  of  proceeding  to  obtain  the  opinion 
of  the  King's  Bench  on  the  vaUdity  of  a  sewer's  rate,  is  to  make 
affidavits  of  the  facts  and  objections  to  the  rate,  and  thereupon 
move  the  Court  for  a  rule  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue^  directed  to  the  commissioners,  to  remove  the 
objectionable  proceedings  into  this  Court,  in  order  that  the 
same  may  be  quashed,  stating  the  several  grounds  of  objection 
in  the  rule  nisi.  The  commissioners  then  make  affidavits  in 
answer  and  shew  cause,  and  after  argument  the  Court  decide 
upon  the  rule  nisi  before  any  writ  of  certiorari  is  issued,  (r)  We 
have  seen  that  in  some  cases  a  certiorari  is  granted  in  the  first 
instance,  but  there  must  be  a  rule  nisi  in  the  first  instance  for  a 
certiorari  to  remove  proceedings  from  before  the  commissioners 
of  sewers.  (^)  In  general,  in  case  of  a  presentment  by  a  jury 
that  a  party  is  benefited  by  the  sewers  when  he  was  not  in 
fact  so  benefited,  he  should  traverse  the  presentment,  for  if  he 
neglect  to  do  so,  and  a  distress  be  levied,  he  could  not  sue  the 
commissioners,  (t)  But  in  general  an  assessment  upon  a  party 
who  does  not  benefit  will  be  void,  and  trespass  for  levying  the 
rate  would  be  sustainable,  (u)  In  general,  however,  the  safest 
course,  when  any  objection  to  the  commissioners'  proceedings 
can  be  established  by  examination  of  them,  is  to  move  for  a 
certiorari  to  remove  them  into  the  King's  Bench,  and  move 
to  quash  them  quia  timet,  so  as  to  anticipate  and  prevent  any 
injury,  (x) 

Another  very  extensive  and  exclusive  branch  of  jurisdiction, 
occupying  much  of  the  time  of  the  Court,  relates  to  the  hearing 
and  determining  of  cases  stated  by  Courts  of  Sessions^  upon 
appeals  to  them,  usually  upon  the  validity  of  poor  rates,  (z)  or 
particular  assessments  therein,  or  upon  a  question  of  parochial 
settlementy  and  the  validity  of  an  order  of  removal;  (a)  but 
though  cases  are  more  usually  granted  or  stated  upon  questions 
of  parochial  settlement  or  rating,  they  may  be  granted  in  all 
cases  of  orders  and  convictions^  where  the  certiorari  is  not  ex- 
pressly taken  away  by  statute.  (6)    Whenever  the  sessions 


(g)  Kerrison  v.  Sparrow,  19  Vcs.  449; 
Box  ▼.  Allen,  Dick.  49. 

(r)  R.  V.  Commissumers  of  Sewers  of 
Tower  HamUts,  1  B.  &  Adol.  232. 

(i)  2  Chiti^'s  R.  137;  ante,  373. 

(0  Warren  v.  Dii.  3  Car.  &  P.  71. 

(tt)  Masters  v.  Seroggs,  3  M.  &  S.  447. 

(x)  Birket  ?.  Croyier,  3  Car.  &  P.  63  ; 
1  M.  &  M .  119;  and  see  other  cases, 
Bum  J.,  tit.  Sewers. 

(y)  Anciently  it  was  the  practice  to 


state  the  facts  especially  in  the  order  of 
sessions,  and  then  refer  them  to  the 
judges  on  the  circuit,  who  bad  then  more 
time  than  at  present  to  consider  them. 
Burn  J.,  tit  Poor,  787. 

(s)  A.  ▼.  Btackwaur,   10  B.  &  Crcs 
792. 

(a)  See  in  general  Bum*s  J.,  tit.  Poor, 
vi. ;  of  Removal,  786  to  790. 

(6)  R.  V.  Allen,  15  East,  333. 
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upon  appeal  to  them  on  these  subjects^  entertain  a  doubt  upon 
the  law  as  applicable  to  the  facts  disclosed  upon  the  hearing 
of  the  appeal,  they  usually  authorize  the  party  against  whom 
they  decide  to  have  their  judgment  reviewed  by  the  Coui*t  of 
King's  Bench,  and  this  is  called  granting  a  Case.  The  justices 
at  sessions  are  not,  strictly  speaking,  bound  to  adopt  this  course, 
and  ought  not  to  do  so  when  they  are  unanimous,  and  the 
point  is  free  from  doubt ;  and  indeed  in  that  case  they  ought  to 
refute  a  case,  in  order  to  prevent  the  delay  and  expense  of 
further  litigation,  (c)  But  when  there  is  reasonable  doubt, 
they  ought  to  raise  a  disputable  question,  in  order  that  it 
may  be  decided  by  a  higher  tribunal,  as  well  for  the  pur- 
poses of  justice  in  the  individual  case,  as  also  regarding  prece- 
dent. (cQ  As,  however,  no  bill  of  exceptions  can  be  tendered 
with  effect  to  the  judgment  of  the  justices,  if  they  should 
peremptorily  refuse  a  case,  there  is  no  remedy,  even  though  per- 
versely refused,  (e)  If  the  sessions  have  agreed  to  a  case,  then 
a  mandamus  may  be  issued  to  compel  them  to  state  it  accord- 
ingly, unless  it  should  appear  that  they  have  since  so  disagreed 
on  the  terms  of  the  case  itself,  on  account  of  some  facts  being 
in  dispute,  as  to  be  unable  to  come  to  a  conclusion  on  the  facts 
themselves.  (/) 

When  a  case  has  been  granted,  either  on  a  poor  rate  assess- 
ment, (g)  or  relative  to  a  parochial  settlement  or  order  of  re- 
moval, (h)  il  must  be  removed  by  certiorari  into  the  Court  of 
King's  Bench,  and  if  sent  back  to  the  sessions  to  be  restated, 
must  also  be  again  removed  by  certiorari,  or  cannot  be  heard,  (j) 

But  this  Court  will  not  take  cognizance  of  a  special  case  re- 
served upon  the  trial  of  an  indictment  at  sessions,  who  are 
bound  there  finally  to  dispose  of  the  prosecution,  and  have  no 
power  to  delegate  the  decision  on  law  or  fact  to  this  Court,  (i) 
Nor  has  this  Court  any  jurisdiction  to  review  the  judgment  or 
decision  of  the  quarter  sessions,  except  on  a  case  sent  up 


CHAP.  V. 
Sect.  III. 


(c)  R,  ▼.  Darky  Abbey,  14  East,  S85 ; 
Bum's  J.,  Sessions  of  Peace,  vol.  ▼.  480. 
At  the  Middlesex  Intermediate  Sessions, 
on  an  appeal  bj  Sir  G.  Acklam^  Appellant, 
T.  The  Tnuttetaf  St.  Luke's  Parish,  Chel- 
sea, Respondents,  20th  June,  1833,  after 
hearing  Bodkin  for  the  Trastees  and 
Clarkson  for  the  Appellant,  Mr.  Brough- 
ton,  the  Chairman,  (in  answer  to  an  ap- 
plication by  Mr.  Bodkin  that  a  case 
might  be  allowed  for  the  consideration 
and  determination  of  the  Court  of  King's 
Bench,)  said  it  was  not  usual  to  grant  a 
case  when  all  the  magistrates  on  the  Bench 
were  unanimous,  and  a  case  was  refused. 

VOL.  II. 


(d)  R.  ▼.  Preston  upon  Hill,  Burr.  Set. 
Cas.  77. 

(<)  Ibid,;  R,  v.  Oulton,  Burr.  Set. 
Cas.  64 ;   1  Vent.  300. 

(/)  R,  V.  Pembrokeshire,  2  B.  &  Adol. 
391  ;  ante,  vol.  i.  793. 

(g}  R.  V.  Oxford  Cannl  Company,  10  B. 
&  Cres.  163;  R.  v.  Inhabitants  of  Baxnes, 
1  B.  &  Adol.  113. 

(h)  Barn's  J.,  tit.  Poor,  786. 

(s)  R.  ▼.  Sussex,  1  M.  &  S.  631 ;  and 
R,  V.  Smith,  K.  B.  1834;  anC^  375,  n.  (u). 

(k)  R.  V.  Inhabitants  of  Salop,  13  East, 
95. 
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CHAP.  V.    formally  for  their  consideration.     And  therefore  where  the 

SSCT.  III.  .  •  ■  . 

i — '• —  sessions,  on  an  appeal,  having  heard  the  witnesses  on  one  side, 

refused  to  hear  those  on  the  other  side,  on  the  ground  that 
their  testimony  had  been  prefaced  by  observations  on  the  part 
of  counsel,  contrary  to  their  practice,  the  Court  refused  to 
grant  a  mandamus  to  rehear  the  appeal.  (/)  But  it  has  been 
usual  to  reserve  special  cases  upon  convictions  for  penalties  on 
an  appeal  to  the  sessions,  when  the  certiorari  or  removal  is 
not  expressly  taken  away,  as  well  as  in  cases  of  settlement;  and 
the  Court  will  take  cognizance  of  this  when  accompanying  the 
proceedings  removed  by  certiorari  into  the  King's  Bench,  (m) 
When  one  question  only  has  on  the  face  of  the  case  been  dis- 
tinctly submitted  to  this  Court,  no  other  point  will  be  consi- 
dered, however  apparent  it  may  be  on  the  facts  stated.  (») 

We  have  seen  that  anciently  the  judges  on  their  circuits  re- 
ceived cases  from  the  sessions  and  decided  upon  them ;  but 
that  practice  has  long  been  dbused,  in  consequence  of  the 
great  increase  on  the  circuits  of  more  important  business,  (o) 


-  Sect.  IV. — Of  the  Court  of  Common  Pleas. 

The  constitution  We  have  seen  that  in  the  original  formation  or  division  of 
of  Ae"c^rt  l7  the  Superior  Courts  it  was  intended  that  (with  but  very  few 
Common  Pleas,  exceptions)  oU  civil  suits  between  sul^ects,  viz.  all  real  and 

mixed  and  personal  actions,  should  be  instituted  in  thb  Court, 
and  that  only  criminal  matters  should  be  prosecuted  in  the 
King^s  Bench  and  revenue  cases  in  the  Exchequer;  that  there- 
fore Magna  Charta  enacted  "  Common  Pleas  shall  not  follow 
our  Court  (t.  e.  King's  Bench),  but  be  holden  in  a  certain 
place."  And  the  statute  of  Rutland  enacted,  that  ^^  no  plea 
shall  be  held  in  the  Exchequer,  unless  it  specially  concern  the 
king  or  his  ministers."  But  by  the  invention  of  the  latitat  in 
the  King's  Bench  and  the  quo  minus  in  the  Exchequer,,  those 
two  Courts  assumed  and  ultimately  established  concurrent  juris* 
diction  as  respects  personal  actions,  and  also  one  mixed  action, 
that  of  Ejectment.  (/>) 
Real  actions.  But  we  have  seen  that  neither  the  Court  of  King's  Bench 


(I)  R.  V.  /.  of  Camarvmi,  4  B.  &  Aid.  sed  mitere, 

36;  and  R.  ▼.  J,  rf  Essex,  2  Chitt  H.  (o)    Ante,S6'ii    Burn's  J.,  tiu  Poor, 

585,  aed  f ii«re.  vol.  iv.  786 ;  ibid.  tit.  Sessions  of  Peace, 

(m)  ridd,  898.  899:    R.  y.  Alien,   t5  vol.  ▼.  480. 

East,  335, 345 ;  A.  v.  Gmldford,  2  Chitt.  (p)  9  Selion's  App.  620,  642 ;  Bac  Ab. 

R.  284.  Court  of  King's  Bench,  A.  2,  and  Id,  til. 

(n)  R,  V.  GuUdfirrd,  2  Chitt.  R.  284  ;  Court  of  Common  Fleas. 
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nor  Exchequer  has  any  jurisdiction  over  real  actions,  so  that  if    CHAP.  V. 
such  an  action  were  commenced  therein,  the  whole  proceeding     Sect,  iv. 
would  be  void  and  coram  non;  {q)  and  the  Court  of  Common 
Pleas  has  exclusive  jurisdiction  over  them,  (r)  excepting  that 
the  king  has  by  prerogative  a  right  to  sue  his  red  or  mixed 
action  in  any  Court  (s) 

So  whilst  Jines  and  recoveries  were  in  force,  and  still  for  Fines  aad  reco- 
many  years  to  a  certain  extent,  the  practice  relative  to  them,  or  ^^ 
rather  limited  to  the  amendment  thereof,  will  be  exclusively 
confined  to  this  Court  (t)  And  the  1  W.  4,  c.  70,  s.  14  &  27, 
transferred  the  jurisdiction  of  the  Courts  of  Great  Sessions  in 
Wales  as  to  fines  and  recoveries,  and  the  power  of  amending 
them,  to  this  Court.  And  where  the  officer  of  the  Court  of 
Great  Sessions  had  omitted  to  enter  of  record  a  recovery 
duly  suffered  there  at  bar  in  1804,  the  Court  of  Common  Pleas 
at  Westminster  ordered  it  to  be  done  nunc  pro  tunc,  under  the 
37th  section  of  that  act,  on  the  ground  that  the  power  to 
amend  implied  such  power  to  record.  («)  And  although  the 
8  &  4  W.  4,  c.  74,  s.  3,  (x)  enacts,  that  after  the  31st  December, 
1833,  no  fine  or  recovery  shall  be  levied  or  suffered,  yet  the 
9th  section  saves  and  preserves  the  jurisdiction  of  this  Court  to 
amend  any  fine  or  recovery  or  any  proceeding  thereon.  The 
act  then  substitutes  more  simple  modes  of  assurance,  and  the 
76th  section  empowers  the  Court  of  Common  Pleas  to  make 
orders  respecting  the  amount  of  certain  fees  connected  with 
the  new  mode  of  conveyance,  and  powers  as  to  the  examina- 
tion of  a  married  woman  respecting  her  consent  to  execute  an 
indenture,  are  delegated  to  this  Court,  or  rather  the  chief 
justice  thereof,  and  the  certificate  of  the  examination  and  affi- 
davit are  to  be  lodged  with  an  officer  of  this  Court,  and  the 
Court  of  Common  Pleas  is  empowered  to  make  orders  and 
regulations  as  to  the  mode  of  examination  of  married  women 
respecting  their  consent,  and  the  memorandums,  certificates, 
affidavits  and  other  proceedings,  (y) 

The  Court  of  Common  Pleas  has  also  exclusive  jurisdiction  Mixed  actions. 
over  all  mixed  actions,  excepting  actions  of  ejectment,  which  we 
have  seen  may  be  prosecuted  in  King's  Bench,  Common  Pleas, 


(9)  AnU,  Com.  Dig.  Court,  B.  2,  C.  1 ; 
4  Inst.  199 ;  IS  Sellon's  Pr.  53S ;  Roscoe 
oil  Real  Actions ;  Daily  v.  King,  1  Hen. 
Bla.  1  i  Bac.  Ab.  tit.  Conrt  of  King's 
Bench ;  and  Id,  tit.  Court  of  Common 
Pleas. 

(r)  i  Sellon,  620. 

(s)  Ibid.  620,  621. 

(t)  4  Inst.  99 ;  Com.  Dig.  Court,  C.  1 ; 
3  &  4  W.  4,  c  74,  s,  9  j  Harrison's  Index, 


tit.  Fines,  vol.  i.  639 ',  and  tit.  Recoveriesi 
vol.  ii.  373. 

(u)  Evans  v.  Jones,  9  Bing.  311. 

(x)  See  the  heads  of  the  act,  ante,  vol. 
i.  341,  341  a,  b,  c,  d,  2d«  edit,  in  note, 
and  the  whole  act  in  the  Supplement  of 
A.D.  1834. 

(y)  3&4W.4,c.74,  s.84to92;  and 
see  Rules,  Trin.  A.D.  1834,  of  Common 
Pleas  thereon,  1  Bing.  New  Coses,  242. 
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CHAP.  V.  or  Exchequer.  Qtiare  Impedit  can  only  be  sustained  in  tbid 
— !2I:^ — I —  Courts  excepting  at  the  suit  of  the  king,  who  may  sustain  that 
proceeding  in  any  Court,  (z)  A  writ  of  dower  also,  whether  for 
the  assignment  of  dower  alone  or  for  that  and  damages  where 
the  husband  died  seised,  must  be  in  this  Court,  or  in  the  County 
Court  by  justicies,  or  upon  a  special  custom  by  plaint  in  the 
Court  of  the  lord  of  the  manor,  but  it  is  usually  in  this  Court,  (a) 
The  ancient  writ  of  waste  to  recover  the  property  wasted,  and 
now  abolished,  must  also  have  been  in  this  Court.  (&) 

The  11  G.  4,  and  1  W.  4,  c.  70,  s.  14,  and  the  1  W.  4,  c.  3, 
s.  4,  enacted,  that  writs  of  right  and  other  real  actions  then 
depending  in  the  Courts  of  Session  for  Chester  and  Wales, 
should  be  heard  and  determined  in  the  Common  Pleas,  and  all 
subsequent  real  actions  arising  in  those  districts  must  be  brought 
in  this  Court.  But  any  continuing  increase  of  business  attri- 
butable to  that  change  was  soon  destroyed  by  the  3  &  4  W.  4, 
c.  37,  8.  36,  repealing,  after  the  1st  June,  A.D.  1835,  all  the 
real  and  mixed  actions  and  writs  of  partition  therein  enume- 
rated, (excepting  writs  of  right,  of  dower,  quare  impedit  or 
ejectment,  and  plaints  in  Manor  Courts  for  free  bench ;)  and  by 
another  enactment  putting  an  end  to  fines  and  recoveries  here- 
after to  be  passed  or  suffered  in  the  Court  of  Common  Pleas*  (c) 
So  that  by  the  ancient  contrivances  and  invasions  of  jurisdiction 
before  alluded  to  on  the  one  hand,  and  this  repeal  of  its  exclu- 
sive branch  of  jurisdiction  over  real  and  mixed  actions  on  the 
other,  this  superior  and  excellently  constituted  Court  has  been 
greatly  abridged  of  jurisdiction,  and  no  sufficient  arrangement 
for  an  increase  of  other  business  has  been  made,  although  con- 
sidering the  peculiar  learning  of  the  judges  of  this  Court  and 
of  the  Serjeants,  it  would  have  been  well  to  have  restored  much 
if  not  the  whole  of  the  ancient  exclusive  jurisdiction  over  all 
actions  of  ejectment,  and  all  questions  relative  to  real  property 
and  conveyancing,  and  incidentally  relating  to  parochial  settle- 
ments in  respect  of  estate,  which  it  will  be  seen  frequently 
involve  many  difficult  questions  relative  to  those  subjects.  By 
such  restoration  would  be  encouraged  and  more  highly  culti- 
vated depth  of  learning  on  those  subjects,  which,  in  the  other 
Courts,  at  present  are  sometimes  too  hastily  and  insufficiently 
examined,  and  would  certainly  tend  to  cause  an  improved  admi- 
nistration of  justice  on  those  very  important  subjects. 

In  order,  in  some  measure,  to  compensate  the  subtraction 


(s)  Ante,  Flu.  Nat.  Brev.  32  e ;  3  Sell.  Anderton,  f  Bos.  k  Pal.  86 ;  Green  v.  Cole, 

Pr.  3«1.  9  Saund.  «52. 

(fl)  2  Sell.  Pr.  294.  (c)  3  &  4  W.  4,  c  74. 
(b)  f  SeU.  Pr.  338 ;  Harrow  School  v. 
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of  business  which  the  Court  of  Common  Pleas  has  of  latei     chap.  v. 
without  reason,  sustained,  it  is  highly  expedient  that  the  Courts     Sect.  Iv. 
of  Equity  should  send  their  Cases  for  opinion  to  the  judges 
of  this  Court,  and  direct  their  issues  on  questions  of  fact  to  be 
tried  in  this  Court  in  preference  to  that  of  the  King's  Bench, 
where  the  press  of  business,  owing  to  its  more  multifarious 
jurisdiction,  frequently  causes  an  inconvenient  accumulation, 
and  arrear  of  business,  (d) 

Although  not  strictly  connected  with  the  jurisdiction  of  this  Eiclauve  privl- 
Court»  yet  as  materially  affecting  the  practice  of  those  learned  l^^iboiiBhcd 
Serjeants  who  had  resolved  to  devote  themselves  principally  to  and  the  Court 
this  Court,  it  may  be  proper  here  to  notice  that  it  was  originally  ^^  ^J^ 
proposed  to  abolish  the  exclusive  privilege  of  the  Serjeants  by  ten.(e) 
act  of  parliament;  but  afterwards  it  was  ascertained  that  the 
same  object  might  be  effected  by  the  king's  warrant,  and,  ac- 
cordingly, on  the  25th  April,  1834,  a  warrant,  under  the  king's 
sign  manual,  was  issued,  and  under  which,  after  reciting  that  it 
had  been  represented  to  his  majesty  that  it  would  tend  to  the 
general  despatch  of  the  business  depending  in  the  several  Courts 
of  law  at  Westminster,  if  the  right  of  counsel  to  practise, 
plead  and  be  heard,  be  extended  equally  to  all  the  said  Courts, 
the  Court  of  Common  Pleas,  in  and  after  Trinity  Term,  A.D. 
1834,  was  opened  to  all  barristers,  whether  Serjeants  or  not; 
and  all  barristers  have  an  equal  right  and  privilege  to  practbe 
in  this  Court ;  but  by  the  same  warrant  it  was  declared,  that 
several  Serjeants  therein  enumerated  shall  rank  next  after  the 
junior  king's  counsel,  but  such  privilege  is  not  to  extend  to  any 
Serjeant  that  might  thereafter  be  made.  {e).  The  terms  of  the 
warrant  are,  "  Whereas  it  hath  been  represented  to  us  that  it 
would  tend  to  the  general  despatch  of  the  business  now  pending 
in  our  several  Courts  of  Common  Law  at  Westminster,  if  the  right 
of  counsel  to  practise,  plead  and  be  heard,  were  extended  equally 
to  all  the  said  Courts;  but  such  object  cannot  be  effected  so  long 
as  the  Serjeants  at  law  have  the  exclusive  privilege  of  prac- 
tising, pleading  and  audience  during  term  time  in  our  Court  of 
Common  Pleas  at  Westminster:  we  do,  therefore,  hereby  order 
and  direct  that  the  right  of  practising^  pleading  and  audience 
in  our  said  Court  of  Common  Pleas  during  term  time,  shall, 
upon  and  from  the  first  day  of  Trinity  Term  now  next  ensuing, 
cease  to  be  exercised  exclusively  by  the  Serjeants  at  law ;  and 
that  upon  and  from  that  day  our  counsel  learned  in  the  law 
and  all  other  barristers  at  law,  shall  and  may,  according  to  their 

((2)  See  anU,  S50  to  353.  Observer,  vol.  yu.  527,  and  vol.  viii.  15/ 

(e)  See  Warrant,  10  Bing,  371 ;  Legal 
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respective  rank  and  seniority,  have  and  exercise  equal  right 
and  privilege  of  practising^  jdeacUng  and  audience  {/)  in  the 
said  Court  of  Common  Pleas  at  Westminster  with  the  seijeants 
at  law.  And  we  do  hereby  will  and  require  you  to  signify  to 
Sir  Nicholas  Conyngham  Tindal^  Knt.  our  Chief  Justice,  and 
his  companions,  justices  of  our  said  Court  of  Common  Pleas, 
this  our  royal  will  and  pleasure,  requiring  them  to  make  proper 
rules  and  orders  of  the  said  Court,  and  to  do  whatever  may 
be  necessary  to  carry  this  our  purpose  into  efiect." 

In  case  of  illegal  imprisonment  the  Court  of  Common  Pleas 
in  term  time,  or  one  of  its  judges  in  vacation,  has  now  equal 
and  concurrent  jurisdiction  with  the  Court  of  King's  Bench, 
to  issue  a  writ  of  habeas  corpus  under  31  Car.  S,  and  56  G.  3, 
c.  100,  already  noticed.  (A)  To  this  Court  appertains,  as  it  did 
also  to  the  Court  of  Exchequer,  the  right  at  common  law^ 
where  any  officer  of  the  Court,  or  any  party  to  a  suit  in  that 
Court,  was  imprisoned,  to  grant  this  writ ;  and  if  it  appeared 
that  the  party  was  illegally  detained,  to  discharge  him;(f)  but 
before  the  above  acts,  if  it  appeared  that  the  party  was  con- 
fined for  a  criminal  matter,  neither  this  Court  nor  the  Court  of 
Exchequer  could  proceed  to  investigate  the  charge,  but  were 
bound  to  remand  him ;  or  else  if  the  offence  was  bailable,  to 
take  bail  for  his  due  appearance  in  a  Court  of  criminal  juris- 
diction. (£)  Now  by  the  former  act,  "  it  shall  be  lawful  for  any 
prisoner  to  move  and  obtain  his  habeas  corpus,  as  well  out  of 
the  High  Court  of  Chancery  or  Court  of  Exchequer,  as  out  of 
the  Court  of  King's  Bench  or  Common  Pleas,  or  either  of 
them;  and  if  the  Lord  Chancellor,  or  Keeper,  or  any  judge 
or  judges,  baron  or  barons,  for  the  time  being,  of  the  degree 
of  the  coif,  of  either  of  the  Courts  aforesaid,  in  the  vacation 
time,  upon  the  view  of  the  warrant  of  commitment  or  detainer, 
or  upon  the  oath  made  that  such  copy  was  denied,  shall  deny 
any  writ  of  habeas  corpus,  by  the  said  act  required  to  be  granted 
as  therein  mentioned,  they  shall  severally  forfeit  5001.  to  the' 
prisoner  or  party  aggrieved  ;*'  (/)  so  that  under  these  two  acts 
the  Court  of  Common  Pleas  and  Exchequer,  though  properly 
neither  has  any  criminal  jurisdiction,  is  bound,  if  required,  to 


(/)  These  terms  are  so  coniprebensive 
that  DO  doubt  they  extend  to  the  ngnatwe 
cfpleadU^  and  every  other  description  of 
business  Uiat  Serjeants  could  practise.  It 
will  be  observed  that  this  rale  removes 
the  inconveDience  before  noticed  respect- 
ing motions  for  a  new  trial  in  the  Court  of 
Common  Pleas,  ante,  323. 

(g")  See  in  general  anti,  vol.  i.  684  to 
695}   and  this  to1«  ante;  Bac.  Ab.  tit. 


Court  of  Common  Pleas ;  and  tit.  Habeas 
Corpus ;  Com.  Dig.  tit.  Courts  C. ;  3t  C. 
S,  c.  2,  s.  10;  56  G.  3,  c.  100;  Waod't 
cate,  3  Wils.  172. 

h)  iln(«,  327, 328. 

*i)  Bac.  Ab.  Habeas  Corpus,  B.  1. 

k)  Id,  ib.  i   but  see  2  Sellon,  621 ; 
WooiTs  case,  3  Wils.  172;  ButheVs  case, 
Vaughan,  155;  8  Hale's  P.  C.  144. 
(0  2  SclloD*8  Pf.  621. 
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exercise  the  power  of  discharge  or  baiKng  in  criminal  cases.     ^^^{^' 

It  is,  however,  as  we  have  seen,  much  more  usual  to  apply  to  '- — ^ 

the  Court  of  King's  Bench,  or  one  of  its  judges,  for  discharge 
from  imprisonment,  or  bailing  upon  any  criminal  or  other 
charge  unconnected  with  the  process  of  the  Court  of  Common 
Pleas ;  {m)  and  this,  as  we  have  seen,  even  when  the  party  is  in 
custody  for  some  alleged  offence  against  the  revenue  laws,  pro- 
perly cognizable  in  the  Court  of  Exchequer,  (n) 

The  statutes  relative  to  arbitration  and  awards,  giving  sum-  Awards. 
mary  jurisdiction  to  the  Court  of  King's  Bench,  equally  extend 
to  this  Court,  (o)  And  the  annuity  acts,  17  G.  3,  c.  S6,  and  Aunulties. 
53  6.  3,  c.  141,  s.  6,  also  extend  to  the  Courts  of  Common 
Pleas  and  Exchequer,  and  authorize  each,  when  an  action  on 
the  annuity  deed  is  brought  thereon,  or  when  the  warrant  of 
attorney  authorizes  a  judgment  to  be  entered  up  in  this  par- 
ticular Court,  to  interfere  on  motion,  (p)  And  whenever,  as 
one  of  the  securities,  there  is  a  warrant  of  attorney  authorizing 
a  judgment  otdy  in  this  Court,  then  a  motion  to  set  aside  the 
security  must  be  made  in  this  Court,  unless  in  cases  widiin  the 
6th  section,  and  when  it  is  more  probable  that  the  Court  of 
King's  Bench  will  set  aside  the  deeds,  without  imposing  any 
terms  on  the  debtor,  {q) 

The  statute  7  G.  2,  c.  SO,  as  to  summary  applications  for  Mortgagors, 
relief  by  mortgagors ;  (r)  the  1 1  G.  2,  c.  19,  s.  17,  as  to  summary  ^'J^g^'Vepievin 
appeal  by  tenants  against  the  proceedings  and  record  of  justices  bonds,  &c. 
of  the  peace,  and  to  obtain  restitution;  (s)  and  the  statute  4  Ann. 
c.  16,  s.  SO,  and  1 1  G.  S,  c.  19,  s.  S3,  as  to  Bail  bonds  and  Re- 
plevin bondSy{t)  equally  extend  to  the  Court  of  Common  Pleas, 
and  enable  that  Court  also  to  afford  relief;  and  the  observa- 
tions upon  the  jurisdiction  of  the  Court  of  King's  Bench  affecting 
those  subjects  will  here  in  general  equally  apply  to  the  jurisdic- 
tion and  practice  of  this  Court. 

This  Court  also  has  original  summary  jurisdiction  by  rule  of  Attomles  and 
Court  and  attachment  over  its  oum  officers  and  ministers,  and  o^ce^-C") 
all  other  persons  guilty  of  contempt  against  the  Court  itself,  or 
its  rules  or  orders ;  {x)  and  by  a  rule  of  Hilary  term,  14  J.  1^ 
the  Court  may  remove  unfit  or  even  unslU^ul  attomies.    We 
have  seen  that  the  lien  of  an  attorney  is  less  favoured  in 

(in)  Tidd,  28.  (u)  See  fully,  ante,  338. 

(n)  Ante,  397,  (x)  See  ante,  338 ;  4  Inst.  100 ,  Com. 

(o)  Ante,  328.  Dig.  Courts,  C.  1 ;   Tidd,  38 ;   Kilbey 

0>)  Ante,  3«9.  v.  Weyherg,   IS  Mod.  251 ;    Worley  ▼. 

(9)  iint«,  338.  ,  id.  318;   Anonymow,  id.  440; 

(r)  ^nte,  331.  Anonymous,  id.  583;    Craddock  i,GUn, 

(5)  Ante,  361.  id.  657. 
(t;  Ante,  333. 
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Removal  of  pro- 
ceediugs  from 
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this  Court  than  in  the  King's  Bench,  and  that  therefore  this 
Court  will  permit  cross  actions  or  interlocutory  orders  for 
costs  to  be  set  off  against  each  other,  even  in  prejudice  to  the 
attorney's  lien,  (y)  a  distinction  which  may  induce  a  plaintiff's 
attorney  in  some  cases  to  prefer  the  Court  of  King's  Bench  to 
this  Court,  (y) 

With  respect  to  any  controuling  jurisdiction  over  inferior 
Courts,  it  was  determined  by  all  the  judges  that  this  Court,  as 
well  as  the  King's  Bench,  has  jurisdiction  by  prohibition  to 
confine  temporal  as  well  as  ecclesiastical  Courts  within  their 
proper  jurisdiction ;  (z)  but  it  is  more  usual  to  apply  to  the 
Court  of  King's  Bench  for  that  writ  in  term,  (a)  or  to  the  Chan- 
cellor in  vacation,  if  an  inferior  Court  should  then  press  forward 
in  a  suit  over  which  it  has  not  proper  jurisdiction.  (6)  And  we 
have  seen  that  it  has  been  decided  that  this  Court  has  no  ju- 
risdiction by  prohibition  to  restrain  a  bishop  from  committing 
waste,  (e) 

Before  judgement  the  Court  of  Common  Pleas  always  re- 
moved the  civil  proceedings  of  an  inferior  Court,  even  of  re* 
cord,  by  certiorari  or  habeas,  {d)  But  a  writ  of  error  does  not 
lie  after  judgment  from  an  inferior  Court  of  Record  into  this 
Court.  The  decisions  and  treatises  are  at  variance  upon  this 
point;  but  this  is  certainly  the  result,  {e)  However,  all  pro- 
ceedings in  Courts  not  of  record  are  removeable  before  judg- 
ment into  the  Common  Pleas  by  pone  or  recordari  facias  loque- 
1am  or  accedas  ad  curiam,  or  after  judgment  by  writ  of  false 
judgment.  (/) 

No  indictment  or  presentment,  or  conviction  or  order,  or 
matter  of  a  public  nature,  can  be  removed  by  certiorari  or  other 


{y)  Ante,  Sfl. 

(t)  Vaugfaen's  R.  157  ;  TUberi^t  case, 
12  Coke,  68  ;  4  Inst.  92,  99;  Bac.  Ab. 
Court  of  Common  Pleas ;  2  Sellon,  428, 
621 ;  1  Woodes.  Vin.  Lee.  116;  Tidd, 
38  ;  aud  1  W.  4,  c.  21  ;  Impe^'s  Pr.  C. 
P.  4,  ante,  355. 

(a)  In  Ex  parte  Dr.  Battine,  4  B.  & 
Adol.  the  Court  of  Common  Pleas  had 
been  previoosljr  applied  to  witboot  soc- 
cess. 

(6)  7  Ves.  257  ;  2  Sch.  &  Lef.  136 ; 
Com.  Dig.  Chancery,  Appendix,  tit.  Pro- 
hibition. 

(c)  Ante,  559,  poU,  EccUtiastical  Jtirii- 
diction* 

(d)  Tidd,  38;  1  Leb.  Ab.  503;  but 
see  2  Sellon,  621 ;  3  Bla.  Com.  410, 411, 
note  (p) ;  Finch  L.  480;  Ap  Richards  v. 
Jma,  Dyer,  250;  Roe  v.  Harth,  Cro. 
£lix.  26. 


(e)  2  Sellon,  621;  Tidd,  1138;  Finch 
L.  480;  Ap  Richards  t.  Janes,  Dyer, 
250  a;  and  Roe  t.  Harth,  Cro.  Elis.  26, 
where  the  report  is  thus:  "  It  was  held 
by  all  the  justices  that  a  writ  of  error 
doth  not  lie  in  the  Common  Pleas  upon 
an  erroneous  judgment  given  in  any  Court 
of  record,  and  this,  as  they  said,  on  great 
advice ;"  see  also  3  Bla.  Com.  410 ; 
Iropey,  Common  Pleas,  752,  accord,; 
but  see  Tidd,  38 ;  Bac.  Ab.  Error,  1. 5, 
dontra.  In  compensation  for  the  great 
invasions  on  the  jurisdiction  of  tliis  Court, 
it  would  be  a  salutary  enactment  that  all 
writs  of  error,  false  judgment,  and  all  pro- 
ceedings for  reinvestigatiiig  the  decisions 
or  acts  of  inferior  Courts,  were  returnable 
and  decided  in  this  Court,  and  after- 
wards, if  any  further  appeal  were  allofred, 
then  into  Exchequer  Chamber. 

(/)  2  SeUoD,  621 ;  Tidd,  38. 
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proceeding  into  this  Court/nor  has  it  any  jurisdiction  to  issue      9^^^:^* 
a  mandamus.  


Nor  has  this  Court  any  jurisdiction  over  or  in  relation  to  Not  orer crimes. 
crimesy  (g)  or  as  it  is  technically  said  this  Court  has  no  crown 
side ;  {g)  and  they  will  not  even  give  time  to  put  in  bail  so  as  to 
await  the  decision  of  the  judges,  on  an  indictment  against  the 
defendant.  (A)  Though  the  Court  of  Common  Pleas  and  Ex- 
chequer have  enlarged  the  time  for  rendering  the  principal, 
when  he  is  in  custody  upon  a  criminal  charge,  (i )  and  the  King's 
Bench  will  discharge  the  bail  when  the  principal  is  under 
sentence  of  transportation.  (£) 


Sect.  V. — Of  the  Court  of  Exchequer  of  Pleas,  ^c. 


Sbct.  V. 


The  Court  of  Exchequer,  as  originally  constituted,  was  a  The  Exchequer 
Court  of  Record  merely  for  the  hearing  and  determining  of  luvenarind 
matters  relating  to  the  revenue  of  the  Crown ;  (J)  and  in  many  La^  Courts, 
respects  revenue  questions  must  exclusively  be  heard  and  de- 
termined either  on  the  common  law  or  equity  side  of  this 
Court  and  not  in  Chancery ;  (fn)  and  hence  it  is  supposed  by 
other  Courts  that  this  Court  is  more  eligible  for  the  decisions 
upon  revenue  questions,  and  may  be  so,  subject  to  the  possi- 
bility of  bias  in  favour  of  the  crown.  (»)    The  Exchequer  was 
originally  divided  into  eight  distinct  Courts — as  1.  The  Court  of 
Pleas,  (still  the  proper  Law  Court) ;  2.  The  Court  of  Accounts; 

3.  The  Court  of  Receipt,  which  was  considered  the  true  centre, 
into  which  all  the  king*s  revenue  and  profit  ought  to  be  paid ;  (o) 

4.  The  Court  of  Exchequer  Chamber,  being  the  assembly  of 
all  the  judges  of  the  superior  Courts  for  matters  of  law ;  5.  The 
Court  of  Exchequer  Chamber,  as  erected  by  31  E.  3,  c.  12, 
for  errors  in  judgment  of  the  Court  of  Exchequer  of  Pleas 
itself;  6.  The  Court  of  Exchequer  Chamber  for  errors  in  the 
King's  Bench,  and  erected  by  27  Eliz.  c.  8,  (now  by  1  W.  4, 
c.  70,  s.  8,  the  only  Court  of  Error  as  well  from  King's  Bench, 
Common  Pleas  and  Exchequer  of  Pleas);  7.  The  Court  if 


(g)  Hawk.  b.  2,  ch.  1,  s.  1 ;  Bac.  Ab. 
Courts,  A.,  5  Taunt.  503 ;  Tidd,  478. 

(k)  Joyce  ▼.  Pratt,  6  Bing,  377. 

(i)  Post,  403  j  Bennett  v.  Kirmear,  3 
Moore,  259 ;  Attorney-General  v.  PhiUipt, 
13  Price,  523;  aiid  see  Price's  Prac.  93, 
105  tolls. 

(k)  Tidd,  289  to  297 ;  Sapplement, 
82. 

(0  4  Iiut.  103, 119;  Mad.  £zch.  109, 
121 ;  Vin.  Ab.  Courts  of  Exchequer,  O.; 


Com.  Dig.  Courts,  D.  where  the  jurisdie* 
tion  of  each  of  these  Courts  is  separately 
stated. 

(m)  3  Bla.  Com.  428,  429  ;  pott, 
in)  7  T.  R.  174 ;  1  Taunt.  120 ;  Tidd's 
Suppl.  188 ;  anU,  327,  328. 

(o)  2  last.  197 ;  see  an  exceUent  mo- 
dem view  of  that  Court,  and  an  account 
of  the  office  of  the  Lord  Treasurer's  He- 
membrancer  of  and  in  the  Exchequer,  2 
Mau.  Exch.  Fr.  Appendix,  249,  &c. 
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CHAP.  V.     Equity  in  the  Exchequer  Chamber,  of  which  the  Lord  Trea- 

^'    ' surer  and  the  Chancellor  and  Barons  of  the  Exchequer  were 

the  judges, (j9)  and  still  continued  and  improved  by  the  recent 
acts,  570.3,0.18,  andS  &  4  W.4,  c.41,  8.35&S7;  8.  The 
Court  of  First  Fruits  and  Tenths,  erected  tempore  Hen.  8,  but 
which  was  dissolved  and  the  clergy  discharged  thereof  by 
2  &  3  P.  &  M.  c.  4.    By  1  Eliz.  c.  4,  the  first  fruits  and  tenths 
were  reunited  to  the  crowti,  and  although  this  ancient  Court 
itself  was  not  revived,  yet  such  first  fruits  and  tenths  were 
placed  within  the  rule,  survey  and  government  of  the  Exche- 
quer, {q)  and  the  circumstance  of  such  first  fruits  and  tenths 
being  cognizable  especially  in  the  Exchequer,  gave  rise  also  to 
suits  for  tithes  being  anciently  there  instituted ;  and  as  the 
Court  had  become  particularly  conversant  with  tithe  law,  it  has 
ever  since  been  the  practice  to  prosecute  tithe  suits  in  the  Ex- 
chequer in  preference  even  to  the  Court  of  Chancery,  (r)  though 
in  the  latter  Court  the  decree  is  more  extensive  than  in  the 
Exchequer,  viz.  by  compelling  the  defendant  to  account  for  his 
tithe  to  the  time  of  the  decree  or  even  to  the  time  of  the  mas- 
ter's report,  whilst  in  the  Exchequer  the  decree  only  compels 
account  to  the  time  of  filing  the  bilL(«)    If  the  owner  of 
the  tithe  proceed  by  bill  in  equity  or  in  the  Exchequer,  he 
must  waive  all  actions  for  penalties  for  not  setting  out  tithe,  (f) 
Suits  in  the  Exchequer  for  tithe  are  now  usually  on  the  equity 
side  of  this  Court ;  («)  they  are  preferable  when  the  litigation  is 
with  several  parishioners,  and  when,  if  the  tithe  owner  were  to 
proceed  at  law,  numerous  actions  would  be  necessary;  but 
when  there  has  been  an  agreement  between  the  tithe  owner 
and  a  particular  parishioner  to  pay  a  composition  in  lieu  of 
tithe,  and  there  is  an  arrear  due  under  the  agreement,  or  when 
predial  tithe  (not  agistment)  has  not  been  set  out,  and  the  treble 
value  of  such  tithe  will  be  more  than  sufficient  to  defray  all  the 
costs  at  law,  then  an  action  of  debt  for  treble  or  single  value  is 
in  general  preferable. 
The  Exchequer       The  first  Specified  Court,  viz.  The  Court  of  Pkas,  is  the 
of  Pleas.  (x>      Exchequer  Court  of  Law,  and  was  properly  and  anciently  the 

Court  in  which  debts  or  duties  to  the  king  were  to  be  recovered, 
usually  by  information  by  the  attorney-general,  and  actions 
by  and  against  the  officers  of  this  Court,  and  the  king's  actual 

(p)  4  last.  118;  Bac.  Ab.  Court  of  (t)  1  Mad.  Cb.  Pr.  108 ;  1  Vera.  60; 

Exchequer.  1  Anstr.  100* 

(tf)  4  Inst  IfO ;  Plowd.  STT,  54t.  (u)  t  Man.  Kzch.  Pr.  508,  509. 

(r)  3  Atk.  S47 ;  and  see  1  Mad.  Cb.  (x)  See  its  jurisdiction  in  general.  Com. 

Pr.  104»  105.  Dig.  Courts,  D.  S. 

(s)  t  Atk.  157 ',  1  Mad.  Cb.  Pr.  105. 
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debtors,  and  against  actual  prisoners  in  the  Fleet  Prison  of  the     CHAP.  v. 

Court,  were  always  sustainable  in  this  Court.    Magna  Cbarta  ^— ^ — 

prohibited  real,  mixed  and  personal  actions  to  be  brought  else- 
where than  in  the  Conunon  Pleas,  and  the  statute  of  Rutland, 
10  Ed.  1,  in  affirmance,  as  is  said,  of  the  common  law,  enacted 
that  **  no  plea  shall  be  held  in  the  Exchequer  unless  it  specially 
concern  the  king  or  his  ministers,  {y)  But  under  the  fiction 
that  a  party  was  the  king's  mimster  or  debtor,  and  that  by  the 
defendant's  withholding  the  debt  or  having  committed  the  in- 
jury, the  plaintifi^  was  less  able  to  pay  the  king,  jurisdiction  was 
assumed  and  established  over  all  private  claims  in  personal 
actions  between  subject  and  subject,  although  in  truth  neither 
was  an  actual  debtor  to  the  king.  («)  In  some  cases  also  a  pre- 
ference was  by  this  means  given  to  the  Court  of  Exchequer,  as 
in  debt  on  simple  contract ;  wager  of  law  was  not  allowed  in 
this  Court,  and  the  process  of  venire  did  not  require  personal 
service ;  and  we  have  seen  that  the  jurisdiction  of  this  Court  in 
personal  actions  is  at  least  impliedly  recognized  by  the  act 
establishing  a  uniformity  of  process ;  {a)  and  it  is  not  now  even 
necessary,  or  indeed  proper,  in  a  decbration  in  the  Exchequer, 
to  allege  that  the  plaintiff  is  a  debtor  to  the  king,  any  more 
than  it  is  now  necessary  or  proper  in  the  King's  Bench  to  state 
that  the  defendant  is  in  the  custody  of  the  marshal,  unless  that 
be  the  fact.  (6)  It  was,  however,  considered  that  a  plaintiff 
cannot  proceed  in  this  Court  by  original  writ  from  the  Chan- 
cery returnable  here.  (e). 

In  this  Court  a  plaintiff  has  four  terms  in  which  to  enter  a 
common  appearance  for  the  defendant,  under  13  G.  1,  c.  S9, 
s.  1,  an  advantage  in  favour  of  a  plaintiff's  proceeding  here,  {d) 
It  has  been  supposed  by  some  that  this  Court  adopts  the 
practice  of  the  King's  Bench,  and  by  others  that  of  the  Common 
Pleas,  (e)  but  these  suppositions  are  equally  erroneous,  for  the 
barons  are  wholly  independent  excepting  of  their  oath,  and 
which  binds  them  to  decide  and  act  according  to  their  own  in^ 
dependent  opinions^  though  the  previous  decisions  of  their  own 
or  any  other  Court  upon  the  terms  of  a  statute  or  general  rule, 
or  upon  a  general  matter  of  practice,  which  ought  to  be  similar 

{y)  4  Inst.   113,  114;    Plow.  209;  Qromp.  &  Mee.  df 4. 

Stoke,  90.  (c)  1  Price  R.  309;  Tidd,  38. 

(<)  Bac.  Ab.  Coart  of  Exchequer;  4  (d)  Cook  v.  Alkn,  STjrw.  378 ;  contra 

Inst.  112 ;  3  Bla.  C.  44;  2  Sell.  Pr.  1  ed.  to  practice  of  King's  Bench,  where  the 

599)  600.  appearance  must  be  within  two  terms,  id 

(o)  Ante,  2  W.  4,  c.  39;  3  &  4  W.  4,  B.  &  C.  437. 

c.  67,  s.  1.  (<)  Price  Pr.  Advertisement,  yii. 

(6)  Hirst  ▼.  Fiit,  3  Tyrw.  R.  264 ;  1 
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CHAP.  V.     in  all  the  Courts,  will  doubtless  be  considered  with  the  best 
Sbct.  v.      attention  before  they  will  be  departed  from,  (/) 


When  the  jaris-  We  have  seen  that  in  some  cases  even  of  personal  actions 
Exchequer  ia^cr-  ^^^  Court  has  exclusive  jurisdiction,  as  where  the  king's  re- 
clutioe.  venue  is  concerned,  or  an  action  has  been  brought  in  another 

Court  against  a  revenue  officer  for  something  done  or  omitted 
by  him  connected  with  his  office,  and  when  we  have  seen  the 
proceedings  may  be  removed  into  this  Court,  (g)    So  by  the 
Lottery  Act,  36  G.  3,  c.  104,  s.  38,  when  in  force,  actions  for 
penalties  must  have  been  commenced  and  prosecuted  in  the 
Exchequer.    And,  in  general,  penalties  incurred  under  the 
Stamp  Acts  must  be  sued  for  by  and  in  the  name  of  the  at- 
torney-general or  in  the  name  of  the  solicitor  or  some  other 
officer  of  the  stamps,  and  usually  in  this  Court.  (A) 
Not  in  real  or         But  this  Court  has  no  jurisdiction  over  real  or  mixed  actions, 
oMptbg^eject-  excepting  in  ejectment,  which  was  acquired  by  fiction  of  the 
meot.  plaintiff  being  a  debtor,  though  at  what  time  does  not  appear.(«) 

In  one  case  of  ejectment  this  is  the  only  proper  Court  in  which 
to  proceed,  as  if  A.  have  the  tide  to  lands  under  an  extent  out 
of  the  Exchequer  for  debts  in  aid,  he  must  bring  hb  ejectment 
for  them  in  this  Court,  and  having  brought  his  ejectment  for 
them  in  the  Court  of  Common  Pleas,  he  was,  on  motion,  ordered 
to  prosecute  here.  (Jc)  So  if  A.  be  outlawed  at  the  suit  of  B., 
and  lands  in  the  possession  of  A.  are  extended,  and  C.  claims 
title  to  them,  and  pleads  to  the  inquisition,  he  must  bring  an 
ejectment  for  them  in  this  Court  and  not  elsewhere,  because 
the  king's  revenue  is  deemed  to  be  concerned.  (/)  And  indeed 
in  all  suits  in  another  Court,  if  it  appear  from  the  pleadings  that 
the  revenue  is  concerned  in  the  event,  the  cause  may  be,  as  we 
have  seen,  removed  into  the  Office  of  Pleas,  (m) 
Feigned  imqci.       Feigned  issues,  or  other  issues,  are  also  properly  framed  and 

triable  on  the  plea  or  law  side  of  the  Exchequer,  but  by  plea 
only,  and  not  even  then  merely  on  motion;  (n)  and  an  issue  will 
not  be  directed  to  be  tried  in  the  Exchequer  unless  for  some 
special  reason  and  on  motion  for  that  purpose,  (o)  And  regu* 
larly  these  are  only  the  result  of  some  summary  application  to 
the  Court  when  the  affidavits  are  contradictory,  (/})  or  are 

(/)  And  see  Doe  d.  Fry  v.  Fry,  t  Croinp.  146 ;  Bac.  Ab.  Court  of  Exchequer. 

&  M.,  234,  as  to  the  practice  of  the  Court  (<)  Hard.  176. 

of  Exchequer  probably  changing  and  be-  (m)  Lamb  t.  Giuwura,  Parker's  Bcp. 

coming  assimilated  to  that  of  the  other  143 ,  ante,  316,  317. 

Courts  in  like  cases.  (n)  2  Mao.  Ex.  Pr.  505 ;  4  T.  R.  40S ; 

(^)  AnU,  316,  317.  12  £ast,  247. 

(A)  44  G.  3,  c.  98 ;  5  6.  4,  c.  41.  (o)  Antmhus  ▼•  £.  J.  Omptaiy,  5  Mad. 

(t)  8  Man.  Ex.  Pr.  504.  Rep.  3. 

(h)  Haidr,  193, 176  3  and  see  2  Vem.  (p)  2  Man.  Ex.  Pr.  505;  6  Tmmt.  75. 
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framed  under  the  authority  of  an  inclosure  or  other  act,  or  they     CHAP.  v. 
are  sent  from  the  equity  side  of  the  Court  of  Exchequer  or      ^^^'  ^' 
from  Chancery,  (y) 

With  respect  to  the  summary  jurisdiction  of  this  Courts  as  Summary  jons- 
in  cases  of  awards,  annuities,  mortgages,  bail  bonds,  replevin  ^^^^^^^* 
bonds,  &c.  over  which  we  have  seen  the  Courts  of  King's  Bench 
and  Common  Pleas  have  jurisdiction  on  affidavits  and  motion, 
the  statutes  giving  such  jurisdiction  in  general  equally  apply  to 
this  Court.  There  are,  however,  singular  exceptions  as  to 
summary  applications^  as  well  under  the  fifth  section  of  the 
Annuity  Act,  58  6.  3,  c.  141,  which  only  in  terms  authorizes  a 
judge  of  King's  Bench  or  Common  Pleas  to  compel  the  pro- 
duction of  the  original  deed ;  and  it  seems  that  an  application 
by  a  tenant  against  the  decision  and  record  of  justices  of 
the  peace,  and  to  obtain  restitution  under  the  11  G.  S,  c. 
19,  8.  17,  only  extends  to  the  Courts  of  King's  Bench  and 
Common  Pleas,  and  not  to  this  Court.  These  two  exceptions 
historically  shew  that  the  legislature  did  not,  at  the  time 
those  acts  were  passed,  treat  the  Court  of  Exchequer  as  a  Court 
of  law  for  the  decision  of  private  rights  between  subject  and 
subject,  though  undoubtedly  by  the  fiction  of  quo  minus  this 
Court  had  long  before  contrived  to  exercise  jurisdiction  in 
those  cases. 

The  Habeas  Corpus  Acts,  31  C.  9,  c.  S,  and  56  G.  3,  c.  100,  Habeas  corpiu. 
expressly  extend  to  the  Court  of  Exchequer  and  the  barons 
thereof;  but  when  the  party  is  in  custody  under  a  criminal 
charge,  it  is>  we  have  seen,  more  usual  to  apply  for  the  writ  and 
discuss  the  legality  of  the  imprisonment  in  the  Court  of  King's 
Bench ;  (r)  and  when  a  party  is  in  custody  under  any  irregular 
process  upon  a  revenue  charge,  it  is  always  better  for  him  to 
apply  to  the  Court  of  King's  Bench  than  to  the  Court  of  Ex- 
chequer,  for  reasons  before  assigned,  {s) 

The  Court  has  jurisdiction  over  warrants  of  attorney,  au-  Warrants  of  at- 
thorizing  a  judgment  in  this  Court ;  and  though  it  has  been  ^'"^J* 
decided  that  by  the  practice  of  this  Court,  contrary  to  that  of 
Kbg's  Bench  and  Common  Pleas,  the  Court  of  Pleas  will  not 
interfere  to  set  aside  a  warrant  of  attorney  on  the  ground  of 
illegality,  but  the  defendant  must  apply  for  relief  to  the  equity 
side  of  this  Court,  (/)  the  present  practice  is  otherwise.    But 

(9)  S  Man.  Ex.  Pr.  505,  and  cases  in  Malthewt  v,  Lnoit,  1  Anstr.  7.    Part- 
note  (r).  ridge  and  King  moved  for  a  rale  to  shew 
(r)  Ant€,S97.  cause    why  the  jodgment    entered    up 
(<)  Ante,  327, 328.  by  the  plaintiffs  should  not  be  set  aside, 
(t)  Matthiws  ▼.  Leunt,  1  Anstr.  7  ;  2  on  the  ground  of  usury,  which  was  dis- 
Man.  Ex.  Pr.  500,  note  (i),  but  who  jadt-  closed  by  affidarits. 
ciously  adds  tomcit  qtutre.  By  the  Court,'^To  set  aside  judgments 
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CHAP.  V. 

Sbct.  V. 


JarisdicUon 
over  its  officers 
and  attornies 
practising 
there* 


Practice  in  oot- 
lawry. 


a  judgment  cannot  be  entered  up  in  the  Exchequer  on  a  war* 
rant  of  attorney  to  confess  judgment  in  a  Court  of  Great  Ses- 
sions, because  the  statute  1  W.  4*,  c.  70,  speaks  only  of  the 
removal  otsuUs,  and  a  warrant  of  attorney,  although  authorizing 
a  suit,  cannot  in  itself  be  deemed  a  suit,  (u) 

This  Court  has  a  jurisdictioa  over  its  own  officers  and  attor- 
nies, similar  to  the  Courts  of  King's  Bench  and  Common 
Pleas ;  (a?)  and  it  seems  also  to  have  had  summary  jurisdiction 
over  an  attorney  of  another  Court,  who  practised  in  the  Ex- 
chequer in  the  name  of  a  side  clerk  before  the  late  act.  (y) 

We  have  sufficiently  noticed  the  privilege  of  officers  of  the 
Court  of  Exchequer,  and  of  all  revenue  officers,  to  have  actions 
against  them  removed  into  and  proceeded  on  in  this  Court.  (2) 

Although  an  original  writ  out  of  Chancery  could  not  nor 
can  be  returnable  in  this  Court  so  as  to  proceed  to  outlawry 
at  the  suit  of  a  subject  for  debt ;  {a)  the  uniformity  of  process 
act,  2  W.  4,  c*  S9,  s.  56  and  57,  now  expressly  authorizes 
proceedings  to  outlaw  upon  a  capias  or  dbtringas  issued 
under  that  act;  and  the  seventh  section  enables  the  chief 
baron  to  appoint  an  officer  to  execute-  the  duties  of  a  filazer, 
exigenter,  and  clerk  of  the  outlawries  in  this  Court,  (b)  And 
though  an  affidavit  as  to  the  attempt  to  serve  a  defendant 
with  process  may  not  be  sufficient  to  warrant  a  distringas 
to  take  his  goods,  or  to  entitle  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant,  yet  it  may  suffice  to  authorize  the 
Court  to  issue  a  distringas  for  the  purpose  of  proceeding  to 
outlawry,  (c)    And  upon  a  judgment  of  outlawry  in  the  Ring's 


of  this  kind  is  to  asorp  the  office  of  a 
Court  of  Equity  by  the  summary  juris- 
diction of  a  Court  of  Law.  It  may  be 
necessary  at  least  to  direct  an  issue  to  try 
the  validity  of  the  transaction,  which  a 
Court  of  Law  cannot  compel,  and  the  in- 
Iroduction  of  this  second  innovation  in 
the  practice,  rendered  necessary  by  the 
first,  shews  how  dangerous  it  is  to  con- 
found the  jurisdictions  of  the  different 
Courts.  The  regular  process  of  a  Court 
of  Equity  seems  in  every  respect  the  best 
adapted  to  tliis  case,  for  the  plaintiff  is 
entitled  in  conscience  to  the  money  he 
has  reaUy  advanced,  and  if  we  set  aside 
the  judgment,  he  loses  that  with  the  rest; 
a  Court  of  Equity,  on  the  other  hand, 
decrees  what  is  really  due,  and  no  more ; 
(but  see  now  otherwise,  17  Ves.  J.,  44,  and 
mnU,  537  (s).  The  Court  of  King*s  Bench 
has  granted  such  motions,  perhaps,  that  is 
now  become  so  much  the  practice  of  the 
Court  as  not  to  be  disputed  then ;  but  in 
tills  Court  no  such  precedent  has  been 
ettabllshcd,  and  we  do  not  see  any  rea- 


son to  make  one.  Besides,  this  is  no* 
thing  like  usury.  It  is  a  catching  bargain, 
an  extortioning  post  orbit,  but  no  usury. 

The  rule  was  refused. 

(tt)  WUlimt  V.  WiUiam,  1  Tyr.  R. 
351. 

(s)  AnU,  337. 

(y)  Evans  v.  Diinean,  1  Tyr.  t83  ;  .1 
Cromp.  &J.  372. 

(c)  AfUe,  316, 317  j  and  see  R,  v.  Puh- 
man,  3  Anst.  85$  ',  BediugJUld  v.  Shetford, 
8  Price,  684. 

(a)  Horton  V.  Peake,  1  Price  R.  309 ; 

1  Tidd,  38, 139.  Supplement,  100;  Dax, 
Pr.  Ex.  84 ;  Price  Pr.  Exc.  5t ;  see  9 
Dowl.  Stat.  2  W.  4,  c.  39,  and  note$, 

(b)  And  see  8&  3  W.  4,  c.  110,  s. 
149  ;  Tidd's  Sopp.  A.  D.  1834,  p.  100. 

(e)  Per  Ld«  Lyndhurst,  C.  B.,  and 
Bay  ley,  B.,  in  HttvUt  v,  Mellor,  3  Tyrw. 
822;  1  Cromp.  &  Meeson,  720;  the 
form  of  the  note  at  the  foot  of  the  writ  is 
different  in  such  case,  see  No.  3,  scbed. 

2  W.  4,  c.  39,  and  post. 
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Bench,  a  motion  may  be  made  and  rule  obtained  in  this  CHAP  v. 
Court  for  a  sequestari  facias  to  sequester  the  profits  of  two  ^"^*^' 
benefices^  the  writ  of  capias  utlagatum,  with  the  returns,  beiqg 
filed  in  the  Exchequer,  and  the  profits  of  the  benefices  vested 
in  the  crown ;  and  writs  in  the  nature  of  sequestari  facias  to 
the  bishop  being  required,  whereupon  the  bishop  will  provide 
for  performance  of  the  duty,  (cl)  In  case  of  an  outlawry  in  any 
Court,  it  is  the  course  of  the  Exchequer  to  prefer  an  informa- 
tion in  nature  of  trover  and  conversion  against  any  person  who 
has  the  goods  of  the  outlaw;  (e)  and  though  the  proceedings 
in  the  Courts  of  King's  Bench  and  Common  Pleas  are  not  in 
general  subject  to  revision  in  the  Exchequer  of  Pleas,  yet  it 
appears  that  erroneous  outlawries  in  those  Courts  may,  on  ac* 
count  of  the  king's  interest  therein,  be  vacated  in  this  Court.(/) 
And  therefore  where  an  outlaw  had  died  abroad  before  a  trea- 
sury warrant  and  the  attorney-general's  consent  had  been 
granted  in  order  to  authorize  the  sheriff  to  pay  over  money  in 
his  hands  under  a  capias  udagatum  to  the  plaintiff  in  the 
action,  it  was  held  that  that  warrant  and  consent  granted  in 
ignorance  of  the  previous  death,  did  not  vest  the  money  in  the 
plaintiff,  and  the  Court  on  motion  of  the  defendant's  executors, 
stayed  payment  over  to  the  plaintiff  by  the  sheriff  till  their  plea 
of  defendant's  death  should  be  traversed  and  the  (kcts  tried*(g) 

It  is  also  laid  down,  that  although  it  is  more  usual  to  proceed  qqo  warranto. 
in  the  Court  of  King's  Bench  upon  informations  in  the  nature 
of  quo  warranto,  to  try  the  right  of  particular  persons  to  hold 
offices  in  corporations,  or  to  exercise  other  firanchises,  yet  that 
a  writ  of  quo  warranto  ako  lies  in  the  Exchequer ;  (h)  and  an 
information  in  the  nature  of  a  quo  warranto  may  be  exhibited 
in  the  Exchequer  in  the  name  of  the  attorney-general,  although 
that  Court  b  not  mentioned  in  9  Anne,  c.  SO.  (t)  The  proper 
course  in  the  Exchequer,  it  is  said,  is  to  issue  a  writ  to  the 
sheriff,  directing  him  generally  to  inquire  into  usurpation  of 
franchises;  upon  which  he  is  to  take  an  inquisition  finding  the 
particular  usurpation  intended  to  be  drawn  in  question ;  and 
then  the  defendant  is  to  traverse  or  demur  to  the  inquisition 
and  proceed  as  in  the  King's  Bench.  (^) 


(d)  In  re  Ouilaiory,  Hinde,  Clerk,  1  Tyr.  (g)  R.  ▼.  Bachanan,  3  Tyrw.  R.  2f  9. 

R.  347.  (h)  Com.  Dig.    Quo    Warranto,  A., 

(«)  Per  Hale,  C.  J.,  in  Mod.  90 ;  Bac.  Sir  Edwumd  Baeon*$  case,  Hardres,  139 ; 

Ab.  tit.  Court  of  Exchequer,  C.  2  Man.  Ex.  Pr.  509  ;  see  ante,  367. 

(/)   Broume  v.  Wdshe,    M.  5  &  6  (i)  Co.  Ent.  535  b;  2  Man.  Ex.  Pr. 

Plu  &  M.  Rot.  37;    Jones,  J.  E.  R.  510. 

Mera.  Outlawry,  and  2  Man.   Ex.  Pr.  (k)  Co.  Ent.  530  b;   2  Man.  Ex.  Pr. 

624.  510 ;  Scl.  N.  P.  tit«  Quo  Warranto. 
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CHAP.  V.        As  far  as  regards  the  jurisdiction  over  inferior  Courts^  it 
Sbct.v.      seeing  (}|2(  n  prohibition  may  be  issued  out  of  this  Court  to 


Prohibition. 


rj^strain  an  inferior  Court  from  proceeding  in  a  suit,  or  in  a 
manner  in  which  it  has  not  jurisdiction ;  (/)  and  supposing  a 
Court  should  proceed  in  a  suit  against  a  revenue  officer,  con- 
trary to  the  summary  order  before  alluded  to,  {tn)  probably  the 
obtaining  this  writ  would  be  one  mode  of  preventing  the  other 
Court  from  proceeding,  though  the  Court  of  Exchequer  might 
proceed  more  summarily  against  the  plaintiff  in  the  action  by 
attachment,  for  the  contempt  in  disobeying  the  order  of  the 
barons. 
Rerooval  of  civil  The  books  of  practice  state  that  this  Court  has  jurisdio- 
ferio/cooTte      ^^^^  ^  remove  by  certiorari  civil  suits  commenced  in  inferior 

Courts  of  record  into  this  Court,  whether  on  the  behalf  of  a 
plaintiff  or  of  a  defendant :  (»)  pnd  we  have  seen  that  unques- 
tionably a  jurisdiction  exists  in  favour  of  the  crown,  when  its 
interests  are  involved,  or  an  action  brought  against  one  of  its 
officers  for  any  thing  done  or  omitted  in  that  character,  of  pro- 
hibiting the  plaintiff  from  proceeding  otherwi^^  than  in  this 
Court,  (o) 
ProceedingB  on  JRecognizances,  in  whatever  competent  Court  or  jurisdiction 
fbrfi^rS^^  they  have  been  acknowledged,  are  always  considered  as  re- 

cords ;  and  in  respect  of  the  actual  or  supposed  due  investiga* 
tion  and  sanction  given  to  them  by  the  Court,  judge,  or  other 
public  officer  before  whom  they  are  acknowledged,  have  more 
validity  than  in  ordinary  contracts  not  of  record ;  and  it  has 
therefore  been  held,  that  a  person  of  tbe  age  of  sixteen  is  com- 
petent to  enter  into  a  recognizance  conditioned  to  prosecute  a 
criminal  charge ;  and  that  if  it  be  forfeited  and  estreated  into 
this  Court,  it  cannot  be  discharged  unless  a  sufficient  special 
ground  for  relief  be  made  out  \{p)  but  although  the  Court  may, 
consistently  with  their  general  practice,  be  obliged  to  refuse  to 
discharge  a  recognizance,  yet  they  have  power  to  mitigate  the 
penalty,  {g)  Formerly,  whenever  a  recognizance,  of  whatever 
description  or  wherever  acknowledged,  became  forfeited,  it  was 
always  estreated  into  and  proceeded  upon  in  the  Court  of  Ex^ 
chequer,  as  the  proper  revenue  Court  of  the  king,  (r)  and  all 
applications  for  relief  against  the  forfeiture  after  the  estreat 

(2)  See  the  cases  2  Man.  Ex.  Pr.  505  Com.  Law,  toI.  i.  805,  806. 

to  507.  (p)  Ex  vane  WUWam,  M'Clel.  Ex.  R. 

(m)  Ante,  316, 317,  394.  495. 

(n)  Skin.  244,  246 ;  Tidd,  397,  refer-  {q)  In  the wiatter  rf Hooper,  id.  578. 

ring  to  Man.  Ex.  Pr.  152.  (r)  Or  rather  into  the  office  of  the 

(o)  iinte,  31 6, 317;  Hard.  176;  Parker,  Lord  Treasurer's  Remembrancer  of  and 

143 ;  1  Anst.  205 ;  1  Price,  206 ;  Man.  in  the  Exchequer,  see  2  Man.  Ex.  Pr, 

Ex.  Pr.  161.  164;  Tidd,  397;   Cbitty's  Append.  251,  and  note. 
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had  taken  place,  were  necessarily  to  this  Court.  («)  After- 
wards, the  3  G.  4,  c.  46,  s.  6,  and  4  G.  4,  c.  37,  transferred 
much  of  this  jurisdiction  to  the  respective  Courts  of  Quarter. 
Sessions,  and  which  have  power  even  to  discharge  the  whole 
of  the  forfeited  recognizance,  (t)  After  this  enactment,  it  was 
at  first  supposed  that  it  did  not  determine  or  afiect  the  juris- 
diction of  this  Court,  and  that  if  a  recognizance  had  in  fact 
been  estreated  into  this  Court,  it  might  here  be  discharged, 
mitigated,  or  compounded  for  as  theretofore,  according  to  the 
equity  and  circumstances  of  each  case,  {u)  But  it  has  been  since 
doubted  whether  the  Courts  of  Quarter  Sessions  can  now  in 
any  case,  since  September,  182S,  cause  a  forfeited  recognizance, 
taken  before  them  or  justices  of  the  peace,  to  be  estreated  into 
the  Court  of  Exchequer;  and  it  should  seem  that  if  improvi- 
dently  the  recognizance  should  be  so  estreated,  the  Court 
will  not  interfere,  (x)  Certainly  since  that  act  the  Court  of 
Exchequer  has  no  jurisdiction  over  estreats  of  recognizances 
not  returned  into  it^  and  the  Courts  of  Quarter  Sessions  alone 
has  jurisdiction  to  relieve  against  the  forfeiture  of  recognizance 
within  its  jurisdiction.  (^)  But  as  regards  penalties  f/or/eitureSf 
sndjinesy  as  on  jurors  for  non-attendance,  or  occurring  during 
the  assizeSi  application  for  relief  may  still  be  made  to  this 
Court.  (2) 

When  a  motion  was  to  be  made  to  discharge  a  forfeited  re- 
cognizance estreated  into  this  Court  on  an  af&davit  suggesting 
grounds  for  rehef,  the  proper  course  was  for  the  counsel  to  be 
furnished  with  a  constat  of  the  proceedings  from  the  office  of 


CHAP.V. 
Sect.  V. 


(sy  From  the  returns  from  the  Court  of 
Exchequer,  extracted  from  the  Heport  of 
the  Select  Committee  on  Finance,  in  1798, 
it  appears  that  the  business  of  the  office  of 
the  Lord  Treasurer's  Remembrancer  of  and 
in  the  Exchequer,  was  formerly  very  con* 
siderable,  being  the  office  principally  con- 
cerned in  what  respected  the  landed  and 
casual  revenue  of  the  crown.  And  in  to 
that  office,  all  escheats  of  fines,  issues,  re- 
cognizances, amerciaments,  and  other  for- 
feitures, were,  at  the  time  of  such  return, 
viz.  in  1798,  regularly  transmitted  from 
both  Houses  of  Parliament,  from  the 
Court  of  King's  Bench  and  Common 
Pleas,  and  the  Office  of  Pleas  in  the  Ex- 
chequer, from  the  Justices  of  Assize,  Jus- 
tices of  the  Peace,  Commissioners  of 
Sewers,  and  from  all  other  jurisdictions 
wherein  they  were  set  and  imposed ;  and 
after  tiiese  had  been  thus  transmitted,  the 
parties  concerned  have  an  opportunity  of 
formally  travernng  the  king's  right.  And 
at  the  commencement  of  each  reign  a  writ 
of  privy  leal  ii  isiued  ex  gratifti  allowing 
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the  parties  to  apply  in  a  summary  way  to 
the  Court  of  Exchequer,  to  compound  or 
discharge  any  fines,  issues,  amerciaments 
and  recognizances,  according  to  the  cir- 
cumstances of  each  case,  and  which  is 
the  source  of  the  jurisdiction  of  this  Court 
to  hear  motions  on  these  subjects,  t 
Mann.  Ex.  Pr.  Append.  f51  to  254. 

(t)  Per  Lyndhurst,  C.  B.,  in  R,  v. 
Thompson,  5'Tyrw.  R.  54  j  £.  v.  HaW' 
hins,  1  M'Clel.  &  Y.  27. 

(u)  See  3  G.  4,  c.  46,  and  4  G.  4,  c. 
3;  FeUow'i  case,  IS  Price,  «99,  cited  1 
M'Clel.  &  Y.  %9,  and  other  cases  cited  t 
Tyrw.  R.  Index,  xliv.  But  see  1  M'Clel. 
&  Y.  31,  note  (a). 

(i)  R.  v.  Hawkins,  1  M'Clel.  &  Y.  27. 

(y)  Per  Lyndhurst,  C.  B.,  in  R,  v. 
Thompson,  3  Tyrw.  R.  54 ;  R.  v.  Haw* 
kins,  1  M'Clel.  &  Y,  27. 

(s)  Ex  paru  Sir  T.  Clarges,  1  Young 
&  J .  399 ;  Ex  parte  Ford  and  Ex  parte 
Brown,  id,  401 ;  R.  v.  Hawkins,  1  M'CleK 
&  Y.  «7. 
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CHAP.  V. 
Srct. V. 


Newspaper  re* 
cognizance. 


Extents  in  chief 
or  aid. 


the  clerk  of  the  estreats^  in  order  that  the  Court  might  see 
what  the  recognizance  was;  and  the  motion  should  be  made 
on  one  of  those  days  in  the  week  when  the  treasurer's  remem« 
brancer  (now  the  king's  remembrancer)  is  present  in  Courts 
and  notice  of  motion  should  be  given  to  him  and  to  the  solicitor 
of  the  treasurer ;  and  if  those  proceedings  have  not  been  ob- 
served^ the  motion  will  be  refused,  (a)  By  3  &  4  W.  %  c«99, 
s.  41,  the  offices  of  the  lord  treasurer's  remembrancer,  as  well 
as  of  the  clerk  of  the  estreats,  were  abolished ;  and  by  s.  46, 
the  records  of  those  offices  were  transferred  to  that  of  the 
king's  remembrancer,  and  who,  by  s.  46,  is  to  perform  all  the 
duties  of  the  abrogated  offices,  subject  to  the  orders  of  the 
barons.  By  s.  47,  copies  and  extracts  of  all  the  records  so 
transferred  are  declared  to  be  as  available  in  evidence  as  before 
the  offices  were  abolished,  (b)  But  s*  37  expressly  retains  the  juris- 
diction of  the  barons  as  to  the  said^n^^,  issues i  amerciamenis, 
penalties f  forfeited  recognizances  and  estreats,  or  any  process 
or  proceeding  thereon,{b)  Where  the  amount  of  estreats  to  be 
certified  by  clerks  of  the  peace,  town  clerks,  &c.  to  this  Court,  is 
under  51.,  they  may  verify  the  return  by  affidavit,  without  com'- 
missions  or  personal  appearance ;  (c)  and  in  scire  facias  against 
the  conusor  of  a  recognisance  to  the  crown,  no  costs  are  reoo- 
verable  by  the  defendant,  although  he  succeed  on  demurrer 
and  in  error,  (d) 

iTie  1  W-  4,  c  73,  requires  every  publisher  of  newspapers 
and  pamphlets  to  execute  a  recognissance  or  bond  with  sure- 
ties, for  securing  the  payment  of  fines  upon  conviction  for 
libels  and  damages  and  costs,  in  actions  for  libels;  and  the 
third  section  gives  the  Court  of  Exchequer  in  particular,  upon 
affidavit,  summary  power  to  direct  proceedings  upon  such  re- 
cognizance or  bond.  But  in  order  to  obtain  the  interference 
of  this  Court  against  a  surety,  it  must  be  shown  by  positive 
affidavit  that  the  plaintiff*  has  used  due  diligence  to  obtain 
satisfaction  from  the  goods  of  the  principal  obligor,  (e) 

This  Court,  in  connection  with  this  revenue  jurisdiction,  has 
very  extensive  jurisdiction  over  writs  of  extent  and  in  aid,  and 
generally  every  description  of  proceeding  connected  with  the 
revenue  or  debts  to  the  king  or  his  debtor ;(/)  thus  it  lies 
against  the  insolvent  agent  of  a  life  insurance  company,  where 


(a)  R,  V.  Holden  and  another,  3  Tyrvr. 

R.  580,  and  Ex  parte  Dunk,  2  Id,  500. 
(6)  Ex  parte  Tomtint,  2  Tyrw.  176, 
(c)  Ibid.;  S  G.  4,c.  46,  s.  14. 

(    (d)  JR.  ▼.  Bingham,  1  Tyrw.  K.  262. 

P^  (e)  Pennell  v,  Thompson,  1  Cromp.  fit 

Mces.  857  ;•  3  Tjrw.  R.  823. 


(/)  See  the  practice  fally  Tidd,  9  ed. 
1043  to  1083}  11  G.  4,  and  J  W.  4,  c.  73  ; 
R.  V.  Bingham,  1  Cromp.  &  M.  862  ; 
see  the  older  practice  as  to  extents,  West 
on  Extents,  and  2  Manning's  Ex.  Fr.  515 
to  620;  i  Tjrw.  R.  Index  tit.  Extents. 
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it  18  found  by  inquisition  that  ha  had  received  a  sum  due  to  the  CHAP.  V. . 
orown  for  insurance  duties^  although  the  company  also  were  ^'*^'  * 
liable  to  the  crown,  (g)  But  a  crown  debtor  who  has  issued 
prerogative  process  against  his  own  debtor,  is  not  entitled  to 
continue  those  proceedings  after  he  has  paid  the  debt  due  to 
the  crown.  (A)  For  a  false  return  to  an  extent,  by  which  return 
the  crown^  or  the  prosecutor,  is  prejudiced,  an  information  may 
be  filed  in  this  Court,  in  the  name  of  the  attomey^general, 
whether  the  return  be  complained  of  as  false  in  fact  or  insuffi- 
cient in  law ;  as  where  the  sherifi^  to  an  extent  had  returned 
that  the  goods  at  the  time  he  receded  the  extent  were  in  his 
hands  under  writs  of  fieri  facias,  and  that  the  said  goods  and 
chattels  were  then  subject  to  such  prior  execution,  which  was 
the  part  of  the  return  objected  to  as  insufficient  in  point  of 
law.  (i) 

This  Court  has  peculiar  jurisdiction  in  enforcing  the  pay*-  Crown's  reco- 
ment  of  legacy  duty.  The  42  G.  3,  c.  99,  s.  2,  authorizes  a  rule'  da^cs.(fcf"^^ 
of  this  Court,  on  the  part  of  the  Crown,  calling  on  executors  or 
administrators  to  shew  cause  why  they  should  not  deliver  an 
account  on  oath  of  legacies  and  personal  property  paid  or  to  be 
paid  or  administered  by  them,  and  why  the  legacy  duties  there^ 
on  should  not  be  paid ;  and  upon  such  rule  nisi  being  served 
upon  the  executor  and  parties  interested,  they  are  to  shew 
cause,  and  counsel  for  the  crown  argue  in  support  of  the  rule ; 
and  if  the  Court  shall  be  of  opinion  that  the  duty  is  payable, 
the  order  is  made  absolute,  and  if  not  obeyed  an  attachment 
issues.  (/)    But  the  rule  for  an  attachment  against  an  executov 


Si 


^^)  R,  V.  Wrangham,  1  T^rw.  R.  383.      &  M.  827  ;  and  see  the  course  of  pro* 
[h)  R,  (in  aid  of)  HoUU  v.  Bingham,      ceedings  in  Re  Cholmimdely,  1  Crom.&  M. 

1  Cromp.  &  M.  862.  149.    In  Re  Bruce,  2  Tjrw.  Rep.  475. 
(•)  R.  V.  Gila,  Sheriff  of  Herts,  MS.,  (0  42  G.  3,  c.  99,  s.  2  ;  Re  Bruce,  t 

and  3  Mann.  Ex.  Pr.  632,  633 ;  and  so     Tyrw.  Rep.   47.5 ;  Re  Chelmondeley,  3 
beld   in  Giies  v.  Graver,  9  Btng.  128;      Tyrw.  Rep.  10,  and  other  cases  Chitty's 

2  Moore  &  S.  197,  S.  C.  Col.  Stat.  1018, 1019,  and  id.  Stamp  Act, 
(k)  See  also  55  G.  3,  c.  184,  ante,     3  Cbitty's  Rep.  456;  2  Yonng  k  Jerv. 

vol.  i.  547  ;  and  see  In  matter  of  Vitian,  1      290  ;  2  Mer.  45, 
Cromp.  &  J.  409,  and  Re  Pigott,  1  Cromp. 

42  G.  3,  c.  99,  8.  2,  enacts  that  in  every  case  in  which  any  executor  or  execators  or  'V^rhere  execu- 
administrator  or  administrators  shall  not  have  paid  the  duties  granted  and  payable  ^^pg  ^^^  ntuAi 
upon  or  in  respect  of  any  legacies,  or  any  personal  estate,  or  any  share  or  shares  of  any  qq^  haye  paid 
personal  estate  of  any  persons  dying  intestate,  by  and  in  pursuance  of  anjict  passed  in  ^^  duties  on 
the  thirty-sixth  year  of  the  reign  of  his  present  Majesty,  or  any  other  act  or  acts  of  legacies  nnder 
Parliament  relating  to  duties  on  legacies  or  shares  of  personal  estates  within  proper  35  Q.  3  c.  53 
and  reasonable  time,  it  shall  be  lawful  for  his  Majesty's  Court  of'  Exchequer,  upon  appli-*  /^^  g  *&c.)  the' 
cation  to  be  made  for  that  purpose,  on  behalf  of  the  commissioners  appointed  for  Court  of  Exche^ 
managing  the  duties  on  stamped  vellum,  parchment  or  paper,  on  such  affidavit  or  affida-  qg^,.  ^^^  appli- 
vits  as  to  the  said  Court  may  appear  to  be  sufficient,  to  grant  a  rule  requiring  such  nation  from  the 
executor  or  executors,  administrator  or  administrators  to  shew  cause  vhy  he,  she,  or  they  stamp  Office 
should  not  deliver  to  the  said  commissioners  an  account  upon  oath  of  all  the  legacies  ,„2^y  grant  a  ' 
or  of    the  personal  property  respectively  paid  or   to  be  paid  or  administered  by  j.„]e  against 
him,  or  her,  or  them,  as  the  case  may  be,  and  why  the  duties  on  any  such  legacies,  or  ^q^Ij  executors 
any  shares  or  residue  of  any  such  personal  estate  have  not  been  paid  or  should  not  be  |q  deliver  in  an 

qq2 
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CHAP.  V.  for  not  delivering  an  account  at  the  legacy  duty  office  is  nisi 
^'^^'  ^'  only,  (tn)  and  the  statute  is  not  imperative  in  the  Court,  bat 
gives  them  a  discretionary  jurisdiction ;  (n)  and  where  a  rule 
had  been  obtained  against  a  surviving  executor,  it  appearing 
that  he  had  never  acted  except  in  signing  some  documents  and 
had  never  received  any  assets,  the  rule  against  him  was  dis* 
charged,  (n) 
Taxes.  It  has  been  held  that  the  Court  of  Exchequer  will  not  enter 

into  any  question  of  rateability  to  the  assessed  taxes,  (o)  But 
several  subsequent  decisions  establish  that  questions  upon  as- 
sessments and  rateability  repeatedly  are  decided  in  this  Court, 
as  that  if  a  person  occupy  part  of  a  year  he  is  liable  to  pay  an 
entire  year's  taxes,  (p)  and  when  a  shop,  having  no  internal 
communication  with  the  house,  is  rateable  separately,  {q) 

A  summary  application  may  be  sustained  in  this  Court  against 
the  Commissioners  of  Land  Tax  to  compel  a  due  assessment  of 
that  tax,  (r)  and  where  the  commissioners  exceed  the  power 
given  them  by  43  G.  3,  c.  161,  s.  15,  by  discharging  an  assess- 
ment without  a  notice  of  appeal  before  them,  the  Court  of  Ex- 
chequer will  order  them  to  amend  their  schedule  so  as  to 
cancel  their  discharge ;  {s)  and  relative  to  re-assessment  of  pa- 
rishes and  which  are  under  the  care  and  control  of  the  Ex- 
chequer ;  {t)  and  the  Commissioners  of  Taxes  were  ordered  by 
the  Court  of  Exchequer  to  state  and  sign  a  case  for  the  appel- 
lants, for  the  opinion  of  a  judge,  where  a  question  arose  respect- 
ing certain  increase  of  duty  made  by  a  surveyor  on  the  appel- 
lants, (u)  though  probably  a  motion  to  the  King's  Bench  for  a 
mandamus  would  be  a  preferable  proceeding,  (x)  Probably  in  all 
cases  of  taxes  or  matter  of  revenue,  a  parishioner  or  the  sureties 


account  OD  oatli  forthwith  paid  according  to  law.  and  to  make  any  such  rule  of  Court  absolute  in  every 

of  legacies  paid,  case  in  which  tlie  same  may  appear  to  the  said  Court  to  be  proper  and  necessary  for 

&c.                       the  better  enforcing  the  payment  of  any  of  the  said  duties. 

(m)  Rs  Vyvyan,  1  Tyrw.  R.  379,  and  (s)  In  re  Colyton,  8  Price,  117. 

1  Crorop.  &  J.  409,  S.  C.  (()  1  Tyr.  Rep.  Index,  tit.  Revenae ;  7 

(n)  Re  Pigoit,  deceased,  1  Cromp.  &  Price,   594 ;   1«   Price,  153 ;  5  Bom'i 

M.  827.  Justice,  tit.  Taxes,  7l4. 

(r>)  R.  V.  Navy  Commiswmen,  3  Anstr.  (u)  In  re  Yarmouth  Commissiofiers,  9 

858.  For  there  is  another  remedy  by  ap-  Price  R.  149 ;  and  see  43  G.  3,  c.  99,  s. 

peal  to  the  commissioners  under  43  G.  3,  S9,  requiring  such  case  if  applied  for.  la 

c.  99*  s.  SS4.  case  the  opinion  of  a  learned  judge  should 

(p)  Price's  Case,  8  Price  R.  1S2  ;  In  re  be  against  the  assessment,  and  the  party 

Colyton,  id,  1 17  ;  SoUett  and  Glass'  Case,  assessed  has  paid  it,  the  Tax  Office  may 

id.  \ZS  ;  Skinner* s  Case,  id,  124;  Wrigkt's  order  the  Receiver-General  to  repay  aocli 

Case,  id,  195,  money.     Sec  45  G.  3,  c.  7],  s.  3.     By 

(q)  In  re  Reiuhardt,  8  Price,  106  ;  K.  4  G.  4,  c.  11,  copies  of  cases  determined 

▼.  Dryden,  id,  103;  In  re  CoweU,id,  105.  by  the  judges  are  to  be  annually  laid  be- 

(r)  Attorney  "General  v.  Commissioners  fore  Parliament. 

^Litnd  Tax,  i«  Price, 647  j  I  Tyr.  Rep,  (t)  Ante,  vol,  i.  791  to 794. 
Indexj  Revenue, 
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of  a  collector  might,  by  resorting  to  this  Court,  or  perhaps  to     ^^^^^' 

the  Court  of  King*s  Bench,  compel  the  collector  more  exactly  to ' 

collect  and  make  payment  of  the  sums  given  him  in  charge  to 
collect,  or  otherwise  interpose  when  from  the  too  frequent  neg- 
lect to  call  upon  him  for  a  strict  and  exact  discharge  of  his 
duty  the  parish  or  the  sureties  would  be  placed  in  peril.     The 
protection  of  parishes  from  liability  to  re-assessment  is  a  pecu- 
liar object  of  the  care  of  the  Court  of  Exchequer,  iy)    Pa- 
rishioners and  sureties  for  collectors  would  do  well,  to  prevent 
the  frequent  losses  occurring,  to  see  that  the  conditions  of  the 
bonds  executed  be  so  qualified  as  to  be  imperative  on  the  ob- 
ligee to  compel  the  collector  very  frequently  to  account  and  pay, 
or  that  the  bond  shall  not  be  binding  on  the  sureties,  and  abo 
constantly  to  take  care  that  such  condition  be  compUed  with,  and 
if  not,  to  cause  warrants  to  issue,  and  if  refused,  to  apply  to  the 
Court  of  Exchequer  or  a  baron  for  his  fiat  for  an  extent  in  aid, 
though  the  issuing  of  such  warrant  is  not  essential  antecedent 
to  such  extent,  (z)     If,  on  the  other  hand,  the  acting  Commis- 
sioners of  Taxes  should  refuse,  unless  indemnified,  to  proceed  to 
make  a  re-assessment  on  a  parish  to  which  the  deficiency  of  a 
collector  applies,  this  Court  will  order  them  to  do  so  by  rule  to 
^shew  cause  in  the  nature  of  a  mandamus,  and  also  order  that  a 
service  on  their  clerk  shall  be  deemed  good  service ;  nor  is  the 
crown  limited  to  any  time  within  which  to  make  such  an  appli- 
cation, (a)    It  is  in  this  Court  that  a  party  is  to  obtain  his  dis** 
charge  from  a  crown  debt,  (such  as  an  arrear  of  taxes,)  and 
obtain  his  release  from  process  when  the  debt  has  been  paid 
by  the  crown  debtor,  upon  motion  by  the  attorney-general.  (6) 

In  the  acts  relative  to  the  customs,  under  the  head  oi  manage*  dutomt* 
mentf  and  the  power  to  compel  private  individuals  or  corporate 
bodies  to  let  buildings,  the  former  act,  6G.4,  c.  106,  s.43  &45,  ' 
entitles  the  Lord  High  Treasurer  or  the  Commissioners  of  his 
Majesty's  Treasury,  or  any  person  interested  in  but  dissatisfied 
with  the  verdict  of  the  jury  impannelled,  to  try  the  amount  of 
rent,  &c.  by  appeal  to  the  Court  of  Exchequer. 

Unless  where  a  particular  statute  gives  jurisdiction  to  com-  Bxclosiveby 
missioners  or  justices  of  the  peace,  as  in  many  cases  under  the  ^J^jjoreV?"/** 
laws  of  customs  and  excise,  {d)  this  Court  has  exclusive  juris* 


(y)  R.  y.Bell,  11  Price,  772,  and  olhet  (6)  See  the  pr«>ccedings  Ex-Tparte  Ben* 

cases  ;  5  Bum's  Justice,  tit.  Taxes,  26th  nett,  11  Price,  770. 

edit.  713,  714,  note  (a).  (c)  See  in  general  t  T3T.  Rep.  Index* 

(s)  R.  V.  CoUenridge,  3  Price,  280;  Jiii. 

i  Burn's   Justice,  tit.  Taxes,  26th  edit  (d)  2  Burn's  Justice,  (it.  Excise  and 

714,  in  note.  Cnstonu. 

(a)  In  re  WooUon,  6  Price,  105. 
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diction;  thus  there  cannot  be  an  information  upon  a  seizure  to 
eonclemn  goods  by  proclamation  but  in  this  Court  of  Exche* 
quer,  and  the  reason  assigned  is,  because  upon  all  such  selsurea 
every  person  concerned  may  have  and  know  a  certain  place  to 
tesort  unto  (ov  his  remedy  in  this  kind,  (e)  The  Court  will  not 
compel  the  attorney-general  to  state  particulars  of  the  charges 
meant  to  be  relied  upon  in  an  information  by  him  or  other 
officer  of  the  crown,  or  any  measure  of  a  similar  nature,  al- 
though the  charges  cover  a  space  of  thirty  years,  &c.  (/) 

In  case  of  a  seizure  of  goods  under  the  laws  of  custom  or 
eiLQisei  fourteen  days  are  allowed  fbr  entering  claims,  but  even 
after  that  time,  upon  an  affidavit  of  merits,  the  Court  will  set 
aside  the  condemnation  and  admit  the  investigation  of  the 
claim,  (g)  but  then  it  seems  that  the  costs  of  the  condemnation 
and  of  the  application  must  be  paid.  (A) 

By  6  6.  4,  c.  108,  s.  73,  all  penalties  and  forfeitures  incurred 
or  imposed  by  any  act  relating  to  revenue  of  customs  may  be 
recovered  by  action  of  debt  or  information  in  any  Court  ofRt^ 
tord  at  Westminster,  in  the  name  of  the  attorney-general,  or  of 
an  officer  of  customs,  or  before  two  justices ;  by  7  8c  8  G.  4,  c. 
63,  s.  87,  all  excise  penalties,  &c.  in  Exchequer ;  and  by  56  6. 
8,  c.  104,  s.  15,  in  name  of  attorney-general  or  by  order  of  com- 
missioner. 

The  Court  of  Exchequer  appears  to  be  the  proper  tribunal 
for  the  trial  of  petitions  of  right,  or  bill  of  manifestation  of 
right,  or  a  traverse  of  office,  (t)  Where  a  judgment  for  the 
crown  has  been  reversed,  the  effect  of  the  judgment  in  favour 
of  the  plaintiff  in  error  is,  that  he  be  restored  to  all  the  pro- 
perty claimed,  and  so  of  rents  received  by  the  sheriff  and  not 
paid  over.  (A)  But  money  that  has  once  reached  the  king's 
hands  can  it  seems  be  recovered  only  by  petition,  (/)  and  it  is 
said  that  a  crown  lease  once  extented  cannot  be  restored, 
because  by  the  judgment  and  extent  the  lease  has  become 
vested  in  the  crown  as  the  lessor,  and  thereby  merged  and 
extinct,  (m) 

A  defendant  who  has  been  arrested  on  a  revenue  in- 
formation filed  against  him,  and  has  entered  into  a  recognizance 


(«)  Per  Parker,  Ch.  B.,  Parker's  Rep. 
69  \  and  tee  Com.  Dig.  CourU,  D.  2. 

Price,  386. 

{£)  In  tv  Ship   Louisa  Margaretta,   1 
Price.  46. 

(h)  Attorney-General  v.  Culten,  8  Price, 
668. 


(0  3  Man.  Exch.  Pr.  .578  to  584 ',  4 
Coke.  57, 58 ;  GodboU,  300,  pi.  417. 

ik)  2  Man.  Exch.  Pr.  624. 

(I)  Per  Westbory  in  Sir  John  RigUy^s 
Gate,  Tr.  7  H.  6,  fo.  44,  pi.  22. 

(m)  Moore,  237 ;  but  lee  LHIitigttene't 
Case,  7  Coke,  37. 
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of  bail  to  appear  and  answer,  cannot  move  to  dbcharge  such  re-     (^HAP.  V. 

cognisance  on  the  ground  of  the  attorney-general  not  having  pro-        ^^'   ' 

ceeded  to  trial  according  to  notice,  till  after  three  clear  terms  ex- 
clusively have  elapsed,  nor  after  issue  joined,  but  after  the  time 
for  which  notice  of  trial  had  been  given ;  thus  a  defendant 
arrested  in  Michaelmas  term  havmg  given  bail  in  Hilary  term 
and  received  notice  of  trial  for  the  subsequent  sittings,  cannot 
move  until  after  Michaelmas  term,  (ri)  A  defendant  may  plead 
in  person  to  an  information  by  the  crown  in  the  Exche- 
quer, (o) 

This  Court  has  no  immediate  jurisdiction  in  relation  to  No  jurisdiction 
crinies,  nor  has  this  Court  any  crown  side  like  the  King's  ""^^^"^^f^^,. 
Bench,  (p)  But  where  a  defendant  in  one  action  is  under  im-  ing  coUatendJy. 
prisonment  upon  a  sentence  for  a  libel  or  other  criminal  matter 
or  process  of  a  criminal  court,  the  bail  may  in  this  Court  obtain 
time  for  rendering  him  till  a  week  after  the  imprisonment  under 
the  sentence  shall  have  expired.  (9)  So  a  prisoner  in  the  cri- 
minal custody  of  the  marshal  of  King's  Bench  may  be  brought  up 
by  habeas  corpus  under  2  W.  4,  c.  39,  s.  8,  in  order  to  charge 
and  detain  him  with  a  declaration  in  this  Court,  (r)  And  where 
a  party  is  in  custody  of  the  sheriff  of  a  distant  county  under 
an  attachment  issuing  out  of  the  Exchequer,  and  a  bill  of  in- 
dictment has  been  found  against  him  in  Middlesex,  for  perjury 
committed  in  that  county,  the  proper  course  seems  to  be  for 
the  prosecutor  to  move  this  Court  for  an  habeas  corpus  directed 
to  the  sheriff  of  the  distant  county,  and  requiring  him  to  have 
the  prisoner  at  the  next  General  Sessions  of  Oyer  and*Termi- 
ner  of  Middbsex,  giving  notioe  of  the  motion  to  the  prisoner 
and  to  the  gaoler  of  such  distant  county,  (s) 

The  equity  jurisdiction  of  the  Court  of  Exchequer  will  pre* 
sently  be  considered  amongst  the  Courts  of  Equitable  Juris- 
diction« 


Of  Courts  of  Eqwty  in  general,  {i) 

We  have  attempted  to  explain  the  distinctions  between  legal  or  courts  of 
and  equitable  rights,  injuries  and  remedies;  (u)  and  shewn  that  ^qoi^y- 
the  Legislature  and  the  Courts  consider  it  of  essential  im- 
portance to  keep  those  distinctions  inviolate,  not  only  as  they 

< — ■  —        ■  -  -       ■  I.  -  ■  ■  ...    — ■ 

(n)  Attorney'General  v.  Baar,  6  Price,  (r)  Eu  v.  Smith,  S  Tvrw.363. 

89.  («)  Jn  re  Welltm,  1  T^wr.  R.  385. 

(o)  Attorney' General  v.   Carpenter,   1  (t)  As  to  the  jurisdiction  of  chancery 

Tyr.  351.  in  general,  see  Chit.  £q.  Dig.  tit.  Juris- 

(p)  5  Tauut.  503  ;  Udd,  478.  diction,  584  to  603. 

(q)  CompWi  T.  Ackland,  3  Tyrw.  R.  (u)  Ante,  vol.  i.  6,  7,  8, 333,  8S4, 354> 

230.  565  to  373. 
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affect  claims,  but  also  as  regards  defences^  for  reasons  that  have 
been  explained.  (9)  The  principal  distinction  between  Courts 
of  Law  and  Courts  of  Equity  as  respects  jurisdiction  is,  that 
the  former  have  exclusive  cognizance  over  legal  rights  and 
legal  defences^  whilst  Courts  of  Equity  have  peculiar  cognizance 
of  equitable  rights  and  defences.  But  there  are  many  other 
grounds  for  resorting  to  a  Court  of  Equity,  as  for  a  discovery 
of  facts.  Another  principal  distinction  between  Courts  of  Law 
and  Equity  is,  that  the  former,  in  personal  and  mixed  actions, 
usually  award  damages  as  a  compensation  for  the  injury; 
whereas  a  Court  of  Equity  (except  in  a  few  instances)  never 
decrees  damages  {x)  or  compensation  singly,  without  other 
relief,  and  the  granting  compensation  to  purchasers  is  only  a 
peculiar  exception,  incidental  and  ancillary  to  that  jurisdiction 
which  the  Court  possesses  in  giving  relief  by  enforcing  a  specific 
performance  of  contracts  in  matters  oi freehold;  (y)  and  although 
on  a  bill  filed,  a  Court  of  Equity  will  set  aside  a  fraudulent 
release,  yet  that  Court  will  not  decree  payment  of  the  debt 
released,  but  leave  the  claimant  to  recover  the  same  at  law  after 
getting  rid.  of  the  effect  of  the  release.  {%)  However,  on  a  bill 
for  the  arrears  of  an  annuity  charged  on  land,  a  Court  of 
Equity  has  jurisdiction  to  decree  that  the  amount  shall  be 
raised  by  the  sale  or  mortgage  of  the  estate ;  (a)  and  it  is  said 
that  the  Court  of  Chancery  has  jurisdiction  over  a  demand  for 
a  sum  certain  in  favour  of  the  officers  of  that  Court ;  {b)  and  a 
bill  may  be  filed  against  an  executor  to  discover  assets,  and  for 
equal  distribution  amongst  creditors  or  legatees.  Equity  may 
also  give  relief  by  decreeing  payment  of  the  debts  out  of  those 
assets,  (c)  So  where  a  negociable  instrument,  as  a  bill  or  note, 
has  been  lost,  after  tendering  an  indemnity,  a  bill  may  be  filed 
praying  a  decree  of  payment,  {d)  Another  distinction  is,  that 
Courts  of  Equity  are  not  rigidly  bound  by  rules  not  prescribed 
by  statute,  as  Common  Law  Courts  are.  {e) 

We  have  alluded  to  the  several  invasions  by  Courts  of  Law 
and  Equity  reciprocally  upon  each  other's  jurisdiction,  and  seen 
that  in  some  respects  (as  in  the  instance  of  a  lost  deed  and 


(v)  Ante,  vol.  i.  7 ;  and  sec  observa- 
tions of  Lord  Kenton  in  GoodtitU  ▼.  Jonn, 
V  T.  R.  dO ;  Bauernum  v.  Radtnius,  7 
T.  R.  667 ;  and  Mathews  y,  Lewis,  1  Anstr. 
R.  7. 

(x)  Bovey  ▼.  Tracy,  3  £q.  Abr.  163; 
CUnan  v.  Cooke,  1  Scbo.  &  Lef.  25. 

(v)  Newham  w.  May,  IS  Price,  749; 
1  M'CIel.  511,615,  S.  C;  ChiU  Eq.  Dig. 
tit.  Compensation,  221 ;  and  Id.  tit.  Ju- 
risdiction of  Cbancerj,  585 ;  and  see  in- 


stances of  compensation  to  parchasers, 
ante,  vol.  i.  842  to  844,  865  to  868. 

($)  Paseoe  t.  Paseoc,  2  Cox,  109. 

(a)  Cupit  V.  Jackson,  IS  Price,  721; 
1  M'Clel.  495,  S.  C. 

(6)  Barker  y.  Dacre,  6  Ves.  681. 

{c)  Heath  v.  Percival,  1  Stra.  40S. 

(d)  Glyn  v.  Bank  of  Engiand,  2  Ves. 
sen.  327  ;  Motiop  ▼.  hadon,  16  Ves.  430. 

(e)  Martin  v.  Marshall,  Hobart'a  R.  63. 
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matters  of  account)  Courts  of  Law  and  Equity  have  concurrent     CHAP.  v. 
jurisdiction  in  some  few  respects  as  regards  the  right  and  the   — ?f!j — - 
(tefence,  though   the  form  of  the  remedy  materially  varies. 
We  will  now  examine,  with  more  particularity,  the  jurisdiction 
of  Courts  of  Equity,  which  are  divided  into  those  of  the  Chan- 
cellor and  his  Court  of  Chancery,  exercised  by  himself  or  the 
Vice- Chancellor;  and  the  Court  of  the  Master  of  the  Rolls, 
and  the  Equity  Side  of  the  Court  of  Exchequer;  axid,  first,  of 
the  jurisdiction  of  the  Chancellor  and  the  Court  of  Chancery. 


Sect.  VI. — Of  the  Jurisdiction  of  the  Chancellor  and  Court  of 

Chancery. 


Coarse  of  Proceedings  in  Chancery 
is  Formal  or  Summary. 
Annoity  Deeds. 
Aibitrations  and  Awards. 
Against  Solicitors. 
Wben  the  Court  of  Chancery  has  no 
Jurisdiction. 
No  Criminal  Jurisdiction. 
Not  over  Marriage  or  Alimony 

and  Exceptions^ 
When  over  Wills. 
Not  if  Remedy  or  Defence  at  Law. 
Uu)es5  Jurisdiction  concurrent. 
Not  when  Matter  infra  dignitatem. 
A  Summary  of  the  Jurisdiction  of 

Courts  of  Equity. 
The  Chancellor  how  relieved  from 
Pressure  of  Business. 


first.  The  Common  Law  Jurisdiction  of 
the  Chancellor. 

Sicondly*  The  Equitable  Jurisdiction  of 
the  Court  of  Chancery  is  princi- 
pally in  Cases  of — 

1.  Accidents  and  Mistakes. 

2.  Accounts. 

3.  Frauds,  Tarious,  and   Means  of 

preventing  Frauds  or  relieving 
against  the  same. 

4.  Infants. 

5*  Specific  Performance. 
6.  Trustees,  Executors  and  Legacies. 

Thirdly,  The  Statutory  Jurisdiction  of  the 

Chancellor. 
Fourthly*  The  specially  delegated  Juris- 
diction, as  over  Idiots  and  Lu- 
natics. 
The  Principal  Peculiarities  in  the 
Jurisdiction  of  Chancery. 

Sect.  VI. 

The  jurisdiction  of  the  Chancellor  and  Court  of  Chancery^  i.  The  Court  of 
whether  vested  in  him  individually  virtute  officii,  or  as  the  S,"*ch!nc«l?** 
judge  presiding  in  the  Court  of  Chancery,  are  very  extensive,  lor's  juris- 
In  matters  relating  to  private  rights  (the  principal  objects  of  origlnaror^by  *' 
our  present  inquiry)  the  jurisdiction  has  been  usually  arranged  statute.  (;/') 
under/otfr  principal  heads,  viz.  First,  the  Chancellor's  common 
/ato  jurisdiction;  Secondly,  his  equitable  jurisdiction,  or  rathet 
the  jurisdiction  of  the  Court  itself  over  which  he  presides ; 
Thirdly,  his  statutory  jurisdiction;  and  Fourthly,  his  specially 
delegated  jurisdiction;  (y)  and  it  may  be  convenient  to  follow 
that  order  as  corresponding  with  the  Treatises  and  Digests^ 
though  the  subjects  are  certainly  capable  of  a  better  and  more 

(/)  A.S  to  ihe  juritdietion  of  Chancery  s.  3,  appears  to  recognize  these  several 

in  general  see  Chit.  £q.  Dig.  584;  Com.  objects  of  jurisdiction.     The  Court  of 

Dig.  Chancery,  60S ;  Mad.  Ch.  Pr.  1 ;  Chancery,  so  far  as  concerns  its  ammon 

Chit.  £q.  Die.  tit.  Jurisdiction  of  Chan-  law  jurisdiction,  is  a  Court  of  record, 

eery,  3  Bla.  C.  47, 426,  note  1 ;  S*  Smith's  though  not  so  as  to  its  e^yitahU  jorisdic- 

Cbancery  Prac.  3.    The  53  G.  3,  c.  24,  tion,  2  Bfad.  Ch.  Pr.  712. 
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CHAP.  V.     gygtematio  arrangement,  which  we  will,  for  the  use  of  students, 

SlCT.  VI.  ^  xl 

presently  suggest. 

First,  Common       First,  With  rospeot  to  the  Conman  Law  Jurisdiction  of  the 
of  Chancellor.^"  Chancellor,  it  principally  relates  to  litigation  between  prirate 

parties  by  action  in  the  Petty  Bag  Office :  a  Court,  or  rather 
office,  in  which  all  personal  actions  by  or  against  any  officer  or 
minister  of  the  Court  of  Chancery  may  and  ought  in  strictness 
to  be  brought  in  respect  of  his  service  or  attendance  in  that 
Court,  ig)    In  this  Court  also  the  Chancellor  has  jurisdiction 
to  hold  plea  of  scire  facias  to  repeal  the  king's  letters  patent ^{h) 
traverses  of  offices,  scire  facias  on  recognizances,  (t)  executions 
upon  statutes,  &c.    If  a  demurrer  be  joined  upon  the  pleadings 
in  this  Court,  the  Chancellor  may  give  judgment,  {j)  but  if  an 
issue  oi  fact  be  joined,  the  record  must  be  delivered  to  the 
Court  of  King's  Bench  and  there  tried,  and  a  motion  for  a  new 
trial  should  be  there  made  and  judgment  given,  (it)    And  after 
verdict  in  an  action  in  the  Petty  Bag  Office,  an  application  to  dis- 
charge the  defendant  for  not  having  been  charged  in  execution 
within  two  terms,  must  be  made  to  the  King's  Bench,  though 
the  Court  of  Chancery,  to  remove  any  difficulty,  will  make  a 
collateral  order  to  the  same  effect  imperative  on  the  plaintiff*.(0 
It  is  said  that  the  Court  of  Chancery  will  not  allow  writs  of 
error  in  the  King's  Bench  upon  judgments  in  the  Petty  Bag.  (tn) 
The  issuing  of  writs  of  SuppUcavit,  particularly  on  behalf  of 
married  women  and  against  peers,  to  obtain  sureties  to  keep 
the  peace,  is  a  useful  branch  of  the  common  law  jurisdiction  of 
the  Chancellor,  (n)  A  writ  of  Habeas  Corpus,  returnable  before 
the  Chancellor,  espedally  in  vacation,  when  the  judges  may  be 
on  the  circuit,  is  an  important  jurisdiction,  fnlly  established 
after  great  consideration  \  (o)  and  thereby  at  all  times  relief  can 
be  instantly  obtained  from  unjust  imprisonment,  (o)    Writs  of 
Certiorari  and  Prohibitum  may  also  be  issued  by  the  Chan- 
ceUor«  returnable  before  himself  or  the  Vice-Chancellor,  but 
the  latter  will  be  issued  only  in  vacation,  (jp) 
The  Chancellor  has  jurisdiction  at  all  times  to  issue  a  writ  of 


n 


1  Mad.  Ch.  Pr.  4. 
Prince*!  cam,  8  Coke,  4;  4  Intt  79. 
.    (t)  Grma  V.  Stais,  t  Vern.  Si3 ',  1 
Mad.  4. 

(j)  Kfmd  V.  Kim,  Coop.  98. 

(k)  1  Mad.  4. 

(0  Fnuerv,  Lloyd,  19  Ves.  317;  Coop. 
187,  S.  C* 

[m)  Res  V,  Conf,  1  Vera.  ISI. 

>)  Anu,  vol.  i.  68S ;  S  Ves.  &  B.  18S; 
iJae.  &  W.  548;  1  Mad.  11. 

(c)  Em  f9ii§  Ctvwiey,  1  Swaust.  1; 
Buck,  S64|  S.C.S  1  M«d.Cli.  Pr.  %t; 


"  I 

? 


ante,  yoI.  i.  694. 

(p)  Donegal  t.  Donegal,  S  Phil.  E.  597. 
Tbe  Court  of  Chancery  vill  not  entertaia 
a  motion  for  a  prohibition  in  term  time, 
MoiUgommy  ▼.  Blur,  S  Schol.  &  Lff.  1S6. 
But  aa  that  Court  is  open  in  vacation,  then 
when  an  inferior  Court  is  pressing  on  im- 
properiy  in  a  suit  over  whieh  it  has  not 
jurisdiction,  tbe  application  for  the  prvAi- 
bition  should  be  made  in  Chancery,  7  Ves. 
<57;  Com.  Dig.  Chancery,  Appendix, 
Prahibitioo. 
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prohibition  to  all  inferior  Courts*  whether  temporal  or  eocle- 
fliastical,  as  to  the  Consistory  Court  of  London,  in  case  it  should 
improperly  assume  jurisdiction ;  (9)  and  he  may  delegate  to  the 
Vice-Chancellor  the  hearing  and  deciding  upon  the  propriety 
of  issuing  a  writ  of  prohibition.(9)  Yet  in  practice  (he  Court 
of  Chancery  will  not  interfere  in  term  time  but  only  in  vacation, 
because  in  term  time  appUcation  may  be  mora  properly  made  to 
the  superior  Courts  of  law  for  such  prohibition,  (r)  It  will  be 
observed  that  a  probibiiion  is  directed  to  the  Court  wrongfully 
assuming  jurisdictioui  but  an  injunction  only  operates  in  per^ 
souem  and  forbids  the  party  to  proceed  in  the  inferior  Court,  at 
the  risk  of  an  attachment,  should  he  be  guilty  of  a  contempt  by 
proceeding.  The  Chancellor  also,  virtuti  officii,  has  jurisdiction 
to  issue  various  original  writs  and  writs  of  error  to  other  Courts, 
authorising  or  commanding  them  to  act,  as  amongst  others  the 
writ  de  ventre  inspiciendo  on  behalf  of  an  heir,  &c.  (s) 

It  has  been  said  that  this  common  law  jurisdiction  of  the 
Chancellor  is  nearly  obsolete,  (I)  but  in  many  cases,  especially 
in  vacation,  it  may  be  exercised  with  great  utility.  And  all  the 
four  branches  of  jurisdiction  are  expressly  recognised  and  may 
be  delegated,  when  the  Chancellor  thinks  fit,  to  the  Vice-Chan- 
oellor  by  the  63  G.  S,  c  84,  s.S,  which  speaks  of  the  common 
law  jurisdiction  of  the  Chancellor,  and  also  of  that  delegated  to 
him  by  statutes  as  well  as  his  equity  jurisdiction.  The  Chan*' 
cellor,  virtuti  officii,  has  power  to  remove  caronert  when  guilty 
of  misbehaviour,  {u)  But  although  he  has  jurisdiction  over 
justices  of  the  peace  in  their  appointmenif  {»)  afterwards,  if  a 
justice  be  guilty  of  misconduct,  the  only  proceeding  is  by  cri* 
minal  information  in  the  King's  Bench,  and  after  conviction  he 
may  be  removed  from  the  commission,  (or) 


CHAP.  V. 
Sect.  VI. 


Seeomdlffi  and  principally,  is  the  EquUy  JurUdietion  of  the  seemdiy.  The 
Chancellor  and  Court  of  Chancery,  and  which,  although  not  £quttabie  Juris- 
a  Court  of  record  as  regards  its  equiiable  jurisdiction,  is  the  eery* 
most  extensive  and  useful  in  the  realm,  (y)    The  jurisdiction  of 


(q)  Donegal  t.  Donegal,  3  Phil.  597. 
(r)  Com.  Dig.  Appendix  to  Chancery, 
tit.  Prokilfiiim,  ante,  355,  iSSS,  3d6. 

it)  I  Mad.  Cb.  Pr.  5  to  S3. 
0  1  Woodes.  V.  L.  195 ;  1  Mad.  5. 
(tt)  Ex  parte  WimwiU  FreehoUere,  3 
Atk.  184;  Chit.  £q.  Dig.  Coronert.   See 
further  Burn,  J.  tit.  Coroner,  iv.    A  co- 
roner removed  may  hare  a  oomraiaMon  to 
inquire  whether  the  cauae  for  raoioTal  be 
true,  but  he  cannot  traverae  it,  1  Jan.  fie 
W.454. 
(i)  Eg  parte  Boch^  S  AUu  t;  %  Mad. 


Ch.  Pr.  7t0,  r«l;  Rex  ▼.  ConttabU,  7 
Dowl.  &  R.  663.  The  appointment  is  by 
letlen  patent  under  S7  H.  B,  c.  24,  a.  S ; 
and  see  Jones  ▼.  Williams,  3  B.  fie  C.  76S. 
At  to  determining  bis  authority.  Bom's 
Jostioe,  tit.  Justice,  ii. 

(y)  Com.  Dig.  Cbaosery,  0.  %.  It  seems 
that  the  Court  of  Chancery,  so  far  as  con- 
cerns its  common  law  jurisdiotton,  is  a  Coart 
of  record,  and  therefore  it  has  been  sug- 
gested that  a  submission  to  arbitnition 
may  be  made  a  rule  of  this  Court  under 
9  fis  10  W.  5|  c,  1&  S  Mad.  Ch,  Fr.  fit. 
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Section  VI. 


1.  Accidents 
and  Mistakes* 


this  Court  is  entirely  civil,  and,  excepting  in  a  few  instances 
presently  noticed,  neither  the  Chancellor  nor  the  Court  of 
Chancery  exercises  any  criminal  jurisdiction  even  for  the  pre- 
mention  ef  crime. 

As  regards  private  rights  and  remedies^  the  subjects  of 
equitable  jurisdiction  and  relief  have  been  arranged  by  Mr. 
Maddocks,  in  his  excellent  treatise  on  the  Principles  and 
Practice  of  the  Court  of  Chancery,  and  by  others,  under  six 
principal  heads,  as  1.  Accident  and  Mistake;  2.  Account; 
3.  Fraud ;  4.  Infants ;  5.  Specific  Performance  of  Agreements ; 
6.  Trusts  ;(i8r)  and  though  it  is  obvious  that  system  has  not 
been  much  regarded  in  that  arrangement,  yet  as  it  has  become 
familiar,  we  will  adopt  it,  and  afterwards  add  a  few  suggestions 
for  a  preferable  arrangement. 

In  cases  of  accident,  this  Court  always  afforded  relief,  as  in 
cases  of  lost  deeds ;  and  anciently  it  was  supposed,  that  if  a 
bond  were  lost,  so  that  no  profert  could  be  made  on  the  de- 
claration» (6)  there  was  no  remedy  but  to  tender  an  indemnity, 
and  file  a  bill  in  equity  to  compel  payment;  (c)  but  in  progress 
of  time,  although  (as  the  expression  has  been)  the  Chancellors 
much  grumbled  at  the  assumption.  Courts  of  Law  dispensed 
with  the  profert  of  any  deed,  and  thereby  obtained  a  concur-- 
rent  jurisdiction  ;(c{)  and  which  also  extends  to  the  loss  of  a 
commission  of  bankruptcy,  or  any  other  document  not  nego- 
ciable,  and  in  which  cases,  after  proof  of  the  loss,  parol  evi- 
dence of  the  contents  is  admissible  in  a  Court  of  Law.(^) 
But  although  a  Court  of  Law  may  have  concurrent  jurisdic- 
tion, yet  if  the  terms  of  the  lost  deed  be  not  certain,  and  the 
obligor  knows  them,  then  a  bill  partly  for  a  discovery,  and 
partly  for  relief,  may  be  preferable,  always  first  tendering  an 
indemnity.  However,  in  the  case  of  a  negociable  instrument, 
as  a  bill  of  exchange  or  promissory  note,  which  possibly  may 
have  been  received  bon&  fide  by  a  new  party  after  the  loss,  so 
as  to  expose  the  acceptor  or  indorser  to  the  possibility  of  ano- 
ther claim,  or  at  least  of  litigation,  a  Court  of  Equity  still 


(i)  1  Madd.  Chan.  Pr.  23  to  26;  vol.  it. 
164. 

(a)  See  cases  collected  1  Chit.  £q. 
Dig.  197,  311;   1  Madd.  Chan.  Pr.  24. 

{b)  1  Chan.  Cases,  77. 

(c)  Snellgrove  v.  Bailey,  3  Atk.  21 4 ; 
Walmtley  ▼.  Child,  1  Ves.  341  ;  Totilmin 
V.  Price,  5  Ves.  235;  Ex  parte  Greenaway, 
6  Ves.  812 ;  Bromley  v.  Holland,  7  Ves. 
19  ;  3  Ves.  &  B.  54. 

(d)  Read  ▼•  Broohman,  3  T.  R«  151 ; 


2  Madd.  Chan.  Pr.  170 ;  Com.  Dig.  Chan- 
cery, C.  2,  and  Z. ;  id,  vol.  8,  Appendix, 
Chancery,  xvii.  xTiii,  Equity  will  relieve 
even  agiunst  a  surety,  and  although  the 
principal  be  out  of  the  kingdom,  3  Atk. 
93;  1  Chan.  Cas.  77;  9  Ves.  464;  but 
no  relief  will  be  aiTorded  in  equity  if  the 
bond  were  voluntary  and  without  const- 
deration,  1  Chan.  Cas.  77. 

(tf)  Polly  y.  Millard,  Exchequer,  9  Law 
Journal)  114i 
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retains  the  sole  and  exclusive  jurisdiction,  on  indemnity  ten- 
dered and  bill  filed,  to  compel  payment :  (/)  one  principal 
reason  is,  that  a  Court  of  Equity,  by  referring  the  sufficiency 
of  the  security  to  one  of  its  masters,  can  better  provide  for 
future  risks  than  a  Court  of  Law.(^) 

So  although  we  have  seen  that  in  some  cases  misiakeif  or  ldiaahes,(hy 
at  least  ambiguities,  may  be  explained  and  remedied  at  law, 
yet  in  general  it  is  advisable  for  the  party  desirous  to  rectify 
it  to  file  a  bill  in  equity,  (f)  Thus  we  have  seen,  that  if  a  pro- 
missory note,  in  which  a  surety  has  joined,  has  by  mistake  been 
drawn  only  as  a  joint  note,  although  it  was  intended  to  be  joint 
and  several,  on  a  bill  filed,  a  decree  that  a  proper  note  shall  be 
delivered  maybe  obtained  even  against  a  surety,  (i)  And  if 
an  obligor  be  sued  at  law  upon  a  bond  framed  as  a  money 
bond  absolutely  for  the  payment  of  money,  and  insists  that  it 
was  intended  merely  as  an  indemnity  bond,  and  that  the  ob- 
ligee has  not  been  damnified,  he  cannot  plead  such  matter  as 
a  defence  at  law,  but  must  file  a  bill:(/)  and  in  general,  in  case 
of  a  mistake  in  a  deed,  recourse  to  a  suit  in  equity  is  advis- 
able, (m)  where  not  only  mistakes  in  the  deed  itself  may  be  rec- 
tified, but  the  execution  of  a  proper  deed  compelled,  (n) 
and  even  the  consequences  of  an  omission  to  enrol  a  bargain 
and  sale  within  six  months  may  be  avoided,  by  compelling  a 
vendor  to  execute  another  similar  deed,  in  order  that  the  latter 


(/•)  Ante,  408,  n.  (e);  Haiuard  v.  Bo- 
hxnim,  7  B.  &  C.  90  ;  Ryan  &  M.  90; 
DavUs  ▼.  Dodd,  4  Taunt.  602  ;  see  prayer 
of  bill  in  Glyn  ▼.  Bank  of  England,  2  Ves. 
sen.  Sf7 ;  Mottop  t.  Eadon,  16  Ves.  430. 

(g)  But  yet  it  will  be  observed,  that 
the  Coart  of  King's  Bench  frequently  re- 
fers the  sufficiency  of  security,  as  security 
for  costs,  to  the  roaster  of  that  Court 
and  the  Courts  of  C.  P>  and  Exc.  the 
same,  and  therefore  that  reason  seems  to 
fail.  Where  a  bond,  deed,  bill  of  exchange, 
or  note  has  been  lost  or  destroyed, 
then,  after  a  verbal  request  to  pay  and 
offer  of  indemnity,  and  refusal  of  pay- 
ment, a  drafi  of  a  joint  and  several  bond, 
with  two  or  more  well-known  responsible 
persons  as  sureties,  and  conditioned  for 
fully  indemnifying  the  debtor,  in  the  event 
of  any  third  person's  claim,  agauist  the 
payment  of  the  principal  sum,  as  well  as 
.the  interest,  costs  and  expenses,  should 
be  prepared,  tendered,  and  left  with  the 
debtor,  with  a  request  that  he  will  cause 
the  same  to  be  returned  for  engrossment, 
approved  or  altered  before  a  named  day, 
and  accompanied  with  an  offer  to  pay 
any  reasonable  expenses  ho  may  thereby 
incur  I  and  a  notice  that  a  bill  la  equity 


will  be  filed  in  case  he  should  refuse  to 
pay  on  such  indemnity ;  and  in  case  he 
neglects  to  return  the  draft  or  refuses  to 
accept  the  indemnity  or  pay,  there  is  no 
necessity  for  tendering  a  bond  engrossed 
on  stamp.  The  same  observation  applies 
to  the  tender  of  a  mortgage  or  other  secu- 
rity. In  case  of  continued  refusal  to  pay, 
then  a  full  affidavit  of  the  contents  of  the 
lost  instrument,  and  the  circumstances  of 
the  loss,  should  be  made,  and  the  bill  pre- 
pared and  filed.  3  Ves.  89  ',  Renitou  v. 
A$hley,  2  Ves.  jon.  461 ;  Walmtkti  v.  Child, 
1  Ves.  341 ;  1  Vem.  59, 180,  847,  310; 
1  Chan.  Cas.  11,  331 ;  Mitf.  PI.  3d  ed. 
43,  100  ;  1  Madd.  Chan.  Pr.  26.  But  if 
equitable  relief  only  is  sought,  then  an 
affidavit  seems  unnecessary,  Mitf.  PI.  100. 

(h)  See  in  general  1  Madd.  Chan.Pr* 
24,  47  to  85;  Chit.  £q.  Dig.  tit.  Mistake, 
682. 

(t)  Ante,  vol.  i.  123,  394,  711,  833  to 
844 ;  and  Chit.  £q.  Dig.  tit.  Mistake, 

(k)  Ramlone  v.  Parr,  3  Rus.  R.  424, 
529;  ant«,  vol.  i.  710,711. 

(0  Cowp.R. 

(m)  See  instances  3  Bla.  Comt  by  Chit» 
426  b,  in  notes. 

(n)  Antt,  voll7lO,7lU 
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may  b0  enrolled  in  due  time  after  its  exe(iution.(o)  In  tliese 
dates  the  drci/i  of  an  amended  deed  should  be  left  with  the 
party  a  reasonable  timOi  and  the  like  conduct  observed  as  in 
the  case  of  a  lost  instrument  before  any  bill  be  filed. 


2.  Aceattnu»(p)  Sdly*  Matters  of  accounts  of  various  descriptions,  as  be- 
tween mortgagor  add  mortgagee,  (7)  principal  and  agent|(r) 
partner  and  partner,  («)  and  matters  relating  to  tithes  and  va- 
rious other  matters  of  aceountf  over  which,  as  they  are  fire*- 
quently  complex  and  not  readily  ascertainable  before  a  jury, 
and  are  better  investigated  in  a  master's  office,  this  Court  always 
exercised  at  least  concurrent  jurisdiction^  provided  the  aceomU 
remains  open:  that  is,  where  there  has  not  been  a  balance 
agreed.  (/)  Indeed  in  one  case  a  learned  judge  supposed  that 
he  might  refuse  to  try  a  case  of  complex  account  in  an  action 


i; 


[0)  6  Vc».  745. 

>)  See  ill  j|eti«ml  1  Madd.  Chan.  Pr. 
85  to  109;  Chit.  £q.  Dig.  tit.  Account, 
Sto^t. 

(9)  Now,  at  we  bate  leeiii  provided 
for  to  a  limited  extent  even  at  law,  ante, 
vol.  i.  868. 

(r)  Ante,  vol.  i.  668i 

($)  Id, ;  1  Madd.  Chan.  Pr.  87  to  93 ; 
Aha  fee  Cbit.  jon,  on  Contracts,  9d  ed. 
191  to  193,  where  a  partner  majf  sue  at 
law,  or  most  proceed  in  equity. 

(0  AnU,  vol.  i.  868,  869;  Com.  Dig. 
Chancery,  C.  3,  A.  2.  The  equitable  jn- 
ritdiction  over  fnattert  of  account  arose 
from  the  writ  qf  account  at  law  not  afford- 
ing so  complete  a  remedy,  Carlitle  v. 
Wilton,  13  Yes.  ^6.  Mutual  demands 
and  the  existence  of  teveral  items  to  be 
examined  into,  are  in  general  essential  to 
sustain  a  bill  for  an  account;  and  the 
cases  otStevMordt  and  of  Dower  are  excep- 
tions standing  upon  their  own  peculiari- 
ties, Diimmidts  v.  Btuley,  6  Ves.88  to  90, 
141;  and  it  is  only  complicated  accountt, 
which,  tjiough  cogniaeble  at  law,  arc  like- 
wise cognizable  in  equity,  1  Scbo.  &  Lef. 
309.  A  bill,  for  an  account  roust  there- 
fbre  alleee  that  there  still  are  numerous 
items  subsisting,  and  not  tluit  tbey  have 
been;  for  otherwise  there  is  no  reason 
why  the  complainant  should  not  proceed 
at  law,  Frielat  v.  Don  Santot,  1  Young  & 
J.  674.  In  genera],  if  a  written  account 
has  been  stated  (though  not  signed)  and 
agreed,  or  even  retained  a  considerable 
time  by  the  party  to  whom  it  was  sent  with- 
out his  objecting,  (from  which  such  agree- 
ment may  be  inferred,  but  see  Clancarty 
V.  Latouche,  1  Bair&  B.  428;  and  Chit. 
£q.  Digi  tit.  Acquiescence,)  the  remedy 
is  only  at  law,  and  a  bill  for  an  account 


and  to  compel  payment,  cannot  in  such 
a  case,  unless  fraud  can  be  shewn,  be  saa- 
tained ;  because  the  requiring  an  account, 
which  has  already  been  agreed,  is  useless, 
and  whenever  the  debt  Is  fixed  as  by 
agreement,  the  proper  remedy  is  at  lav 
as  much  as  where  there  Is  a  bond  or  co- 
venant to  pay  a  sum  certain,  1  Madd. 
Chan.  Pr.  100  to  103;  Hirst  y.  Parte, 
4  Price,  339 ;  Comi  Dig^  Appen.  Chan- 
cery, tit.  Account.  Before  filing  a  bill,  it 
will  obviously  be  proper  and  essential,  as 
respects  the  costs,  to  make  a  civil  applica- 
tion for  the  account,  and  to  wait  a  reason- 
able time  afterwards.  See  the  reason,  ante, 
vol.  t.  438,  439>  498,  509,  532;  Wn* 
mouth  V,  Boyer,  1  Ve8.jun.4t3.  If  the 
account  is  simple,  and  the  evidenee  rea- 
dily examinable  in  the  course  of  a  few 
hours,  then  the  preferable  course  is  to  pro- 
ceed by  action,  as  against  a  factor,  or  ahy 
other  aeent,  with  the  security  of  bail )  but 
when  the  items  are  numerous,  and  could 
not  well  be  investigated  in  a  day,  it  is  ad- 
visable at  once  to  refer  to  arbitration  or 
fil^  a  bill  in  equity ;  and  in  the  latter  case 
a  ne  exeat  may  be  obtained  if  the  ageot 
be  about  to  proceed  abroad,  ante,  vol.  i» 
732 ;  when  not,  Dtcfc  v.  Swinton,  1  Ves. 
&  B.  371.  The  plaintiff  usually  pays 
costs,  where  an  account  turns  out  against 
him,  or  where  he  prevails  in  nothing  hot 
what  he  might  have  insisted  upon  at  law ; 
but  though  costs  usually  follow  the  event 
of  the  account,  still  if  it  was  intricate  or 
doubtful,  no  costs  will  be  given;  and 
where  money  was  found  due  to  the  de- 
fendant upon  the  account,  but  much  less 
than  had  been  claimed  by  the  defendant's 
answer,  he  was  not  allowed  his  costs. 
2  Madd.  Chan.  Pr.  557 ;  CoUyer  v.  Dttd- 
ley,  1  Tur.  &  R.  421  j  anU,  vol.  i.  868, 9. 
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at  law,  though  that  notion  was  erroneou8y(tt)  yet  io  matter!     cHAl^.  V. 
of  account  between  partners,  it  is  clear  that  the  only  remedy  is     Sbct.vL 
in  equity  for  a  balance,  unless  it  has  been  agreed  to  as  well  as 
struck,  (9)  or  there  has  been  a  covenant  to  account  or  pay.(j») 

Sdly.  Frauds  of  every  description,  whether  in  the  creation  s.  Fraudt,(y) 
of  contracts  or  obtaining  (teeds  or  other  instruments,  or  in  any 
other  transaction,  and  whether  committed  by  trustees  or  at« 
tomles,  or  other  agents  or  party,  and  whether  afieoting  heirs 
or  wards  or  other  parties,  are  the  most  fertile  sources  of  litiga* 
tion  in  the  Court  of  Chancery,  and  a  bill,  may  be  filed  praying 
that  the  deed  or  other  instrument  may  be  delivered  up  to  be 
cancelled  or  for  other  relief;  («)  and  amongst  these  may  be  in* 
eluded  all  catching  bargains,  against  some  of  which,  however, 
when  the  contract  is  not  under  seal,  a  jury,  by  giving  only  no«- 
minal  damages  for  the  breach  of  the  unfair  bargain,  can  in  efiSrat 
afford  relief  at  law.(a)  So  where  a  deed  has  been  unfairly  ob* 
tained  from  an  imbecile  old  man,  a  Court  of  Equity  may  decree 
it  to  be  cancelled,  although  the  circumstances  do  not  establish 
a  case  strictly  of  fraud.  (6)  But  fraud  in  obtaining  a  witt  of 
real  property  is  cognisable  only  at  law,  and  must  always  be 
sent  out  of  a  Court  of  Equity  to  be  tried  at  law  by  a  jury •(e) 

As  observed  by  Mr.  Justice  Ashhurst»  fraud  in  obtaining 
a  contract  even  under  seal,  when  established  in  evidence,  vi» 
tiates  it  as  much  at  law  as  in  equity,  and  may  be  pleaded  in 
bar  to  an  action  on  such  dted.{d)  But  by  filing  a  bill  in  equity 
charging  the  fraud,  and  praying  that  the  instrument  may  be 
delivered  up,  the  obligor  not  only  compels  the  obligee  to  state 
the  truth  at  the  risk  of  an  indictment  for  peijury,  but  also,  if 
he  succeed  in  establishing  the  fraud,  may  have  the  securities 
delivered  up  and  cancelled,  so  that  he  will  be  no  longer  in 


(tt)  Sect*  V.  MacldnUkk,  ^  Canipb. 
238;  King  v.  Rostfitt,  S  Ypang  &  J.  B3; 
ante,  vol.  i.  33« 

(1;)  ^  T.  R.  478 ;  S  B.  &  P.  1S4 ; 
4  Moore,  340 ;  Chit.  juu.  on  Coo  tracts, 
191  to  193. 

(x)Jbid.;7Mod,  116;  IS  East,  8, 
538. 

(y)  See  in  general  1  Madd.  Chan.  Pr. 
109  to  331 ;  Cbit.  £q.  Dig.  tit.  Fraud, 
455  to  474, 

(z)  Ibid, ;  Com.  Dig.  Chancery,  3,  M< ; 
id.  vol.  8,  Appnd.  Chancery,  Kvit  ;  SBia. 
Com.  by  Chit.  426  d,  in  notes;  ante, 
vol.  i,  766,  779,  786,  833.  As  to  the 
freqaent  injunction  bills  to  prevent  the 
negociation  of  bills  of  exchange  and  pro- 


missory notes,  see  ante,  vol.  l.  706 ;  and 
to  deliver  up  deeds>  id,  7)09. 

(a)  Ante,  vol.  i.  113  n.  (A);  458,  n. 
(m) ;  8S6,  836 ;  d  V<M.  6t  B.  1 17. 

(6)  Blacl^ard  v.  Christian,  Knapp's  R. 
73 ;  Diormed  v.  Dimmd,  3  Wil.  &  ShRW, 
37,  S.  P. 

ip)  S  Bla.  Com.  431. 

(d)  Cochhott  V.  Beunttt,  S  T.  B.  7dS ; 
3  T.  R.  48.  That  it  mutt  be  plaMled, 
see  Edwardt  v.  Brown,  1  Tyr.R.  190. 
But  it  may  be  pleaded  generally,  wittioiit 
shewing  the  circumstancti  of  fraud,  be- 
cause Uiey  are  as  roach  in  the  Itnowledge 
of  the  obligee  as  the  obligor,  2  M«  ic  ft* 
378 ;  9  C«ke»  110. 
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CHAP.  V.  peril  of  being  sued  at  any  distance  of  time,  when  the  witnesses 
Sect,  vl  ^^  prove  the  fraud  may  be  dead,  and  if  the  deed  constituted 
a  charge  upon  his  property,  the  incumbrance  or  impediment 
will  by  the  decree  be  completely  removed,  (e)  But  where  both 
parties  have  acted  fraudulently,  as  where  deeds  have  been  exe- 
cuted in  order  to  create  a  colourable  qualification  under  the 
game  laws,  or  a  vote  at  an  election,  or  to  induce  a  parent  to 
consent  to  a  marriage,  a  Court  of  Equity  will  not  interfere.(/) 

Under  this  head  oi  fraud  and  prevention  of  frauds^  have 
been  usually  included,  though  obviously  without  regard  to  ar- 
rangement, several  heads  somewhat  foreign  or  remote  from  the 
direct  subject  of  fraud,  as  1.  Purchases  by  trustees  and  attornies 
or  solicitors  or  others,  in  fiduciary  situations,  of  the  trust  pro- 
perty ;  2.  Transactions  between  attorney  and  client ;  3.  Sales 
or  agreements  by  expectant  heirs,  and  gifts  by  a  ward  to  his 
guardian ;  5.  Injunctions  (a  most  comprehensive  title) ;  6.  Bills 
of  peace ;  7.  Bills  of  interpleader ;  8.  Bills  of  certiorari ;  9. 
Bills  to  perpetuate  testimony;  10.  Bills  of  discovery,  (and 
here  might  also  be  included  bills  to  produce  deeds)  ;(^)  IL 
Bills  quia  timet;  IS*  Bills  for  delivery  up  of  deeds,  or  for 
securing  them,  or  the  delivery  up  of  specific  chattels ;  (h)  13. 
Bills  for  apportionment,  or  to  enforce  contribution;  14.  Bills 
in  cases  of  dower  and  partition ;  15.  Bills  to  establish  a  modus; 
and  16.  Bills  to  marshal  securities,  (t) 

As  regards  many  of  these,  especially  if^unciions,  we  have 
already  fully  considered  them  amongst  the  remedies  to  pre- 
vent injuries^  (k)  and  stated  the  principle  on  which  injunction 
bills  are  sustained,  as  well  as  the  practice  in  obtaining  them,  {k) 
as  they  protect  the  person,  or  personal  or  real  property.  Thus 
as  respects  principally  personal  property,  injunctions  against 
partners  to  prevent  ruinous  conduct  affecting  the  joint  trade,  (/) 
or  against  agents  or  attornies  to  prevent  disclosure  of  confi- 
dential communications,  (f»)  to  prevent  the  negociation  of  bills 
of  exchange,  notes,  &c.  (n)  to  compel  the  delivering  up  and 
cancelling  of  deeds,  and  other  instruments,  (o)  to  prevent  the 
breach  of  contract  by  some  wrongful  act,  {p)  to  prevent  other 


(c)  ArUe,  vol.i.  709,  710;  Newland  (i)  1  [Madd.  Chan,  Pr.  110  to  3S1; 

on  Contracts.    And   see  distinction  be-  and  sec  some  of  tliose  heads  Chit.  £(|. 

tween  legal  and  equitable  jurisdiction  in  Dig.  tit.  Fraud, 

cases  of  fraud,  FuUager  v.  Clark,  IB  Ves.  (Ic)  Ante,  vol.  i.  695  to  736« 

438.  (0  Ante,  vol.  i.  704. 

(/)  2  Jac.  &  W.  391.  (m)  Ibid.  705. 

Ig)  Smith's  Chan.  Pr.  S6i,  363,  513,  (n)  Ibid,  706. 

516.  (o)  Ibid.  709. 

(h)  AnU,  vol.  i.  81d  to  8x5^  and  id,  (p)  Ibid,  711. 
111. 
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breach  of  confidence  in  divulging  secrets  in  trade ;  (q)  to  pre- 
vent injurious  payments,  sales  or  conveyances,  (r)  or  other 
loss ;  (s)  to  prevent  preference,  misapplication,  or  devastavit  by 
an  executor  or  administrator ;  (/)  to  prevent  the  sailing  of  ships 
by  the  minority  of  ship-owners ;  (u)  to  prevent  the  infringement 
of  copyrights,  patent  rights,  or  inventions,  («)  or  other  imita- 
tions, (y)  So  as  respects  real  property  we  have  considered 
bills  to  preserve  boundaries ;  (2)  bills  to  prevent  destructive 
wasteful  trespasses,  (a)  or  disturbances  of  franchises ;  (b)  to 
prevent  the  ill  performance  of  lawful  works  ;(c)  bills  of  peace 
to  quiet  possession  and  prevent  successive  vexatious  litiga- 
tion ;(ci{^  to  prevent  waste,  (e)  or  private  (/)  or  public  (g)  nui- 
sances. 

With  respect  to  bills  of  interpleader,  we  will  presently  notice 
them  particularly.  (A)  Bills  to  perpetuate  testimony  have 
already  been  considered,  (t)  as  well  as  writs  o{  ne  exeatf(k) 
and  some  other  modes  of  preventing  loss  or  injury.  {I) 

A  bill  in  equity  also  lies  to  set  aside  letters  patent  obtained 
hy  fraud  or  misrepresentation ;  (m)  though  scire  facias  return- 
able and  tried  in  the  Court  of  King's  Bench  is  the  more  com- 
mon proceeding :  and  the  right  to  the  patent  may  be  tried  by 
infringing  it  and  then  defending  an  action  for  the  piracy.  And 
such  is  the  extensive  jurisdiction  of  Chancery  to  relieve  against 
fraud,  that  although  in  general  a  fine  or  recovery  formally 
levied  or  sufiered  is  conclusive,  yet  if  a  fine  be  obtained  by 
fraud,  equity  will  avoid  its  effect  by  decreeing  the  parties  to 
reconvey,  and  thereby  vacate  such  fine*  (»)  And  a  Court  of 
Equity  may  relieve  against  a  deed  or  instrument  where  it  has 
been  unfairly  obtained,  although  there  may  not  have  been  such 
a  degree  oi  fraud  as  to  invalidate  the  instrument  at  law^ip) 
and  not  only  the  party  immediately  affected  by  fraud,  but  also 


CHAP.  V. 

Sect,  VI. 


(9)  iifitt,  714. 

(r)  Ibid.  715. 

h)  Ibid, 

(0  Jbid,  545.  551,  716;  Sharpies  v. 
Sharpla,  M'Clei.  R.  506. 

[u)  Ante,  vol.  i.  717. 

[x)  Ibid.  718. 

[y)  Ibid.  721 ;  Manetti  v.  Wmams,  1 
B.  &  Adol.  425. 

is)  Ante,  vol.  i.  722. 
a)  Ibid.  722. 
b)  Jfru{.724. 
[e)  Ibid.  725. 

[d)  Ibid.  726. 

(e)  Ibid,  726;  against  a  Bishop, 
qasre,  when  not,  1  Bos.&  Pul,  105 ;  but 
see  3  Swanst.  493,  499. 

(/)  IKd.  728. 

VOL.  11. 


(g)  Ibid.  729. 

{h)  Post,  417,  418. 

(t)  Ante,  vol.  i.  733 ;  Smith's  Cli.  Pr. 
363,  367. 

(k)  Ibid,  731. 

(0  Ibid.  734. 

(m)  Att,'Gen.  r.  Vertwn,  277,  370;  2 
Chan.  R.  353,  S.  C,  and  Chittj's  £q. 
Pig.  tit.  Letters  Patent. 

(n)  St,  John  v.  Gamer,  1  £qu.  Ab. 
258 ;  and  see  relief  at  law  in  Conry  v. 
Cauljield,  2  Ball  &c  B.  272. 

(o)  Fullargar  v.  Cbrk,  18  Vcs.  483 ; 
and  see  instances,  Blachford  v.  Christian^ 
Knapp's  R.  73 ;  Diarmed  v.  Vianned,  3 
Wlls.  &  Shaw,  37,  and  4  Wils.  &  Shaw, 
346. 
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Injanctions 
to  preveDt  or 
restrain  actiont 
or  proceedings 
at  law.  (u) 


a  creditor  or  third  person,  as  a  landlord,  may  file  a  bill  to  dis« 
cover  atid  have  relief  against  the  fraud  affecting  his  interest.  (0 

A  bill  for  an  injunction  to  restrain  or  controul  proceedings 
at  law  or  in  other  Courts^  is  one  of  the  most  useful  parts  of  the 
jurisdiction  of  a  Court  of  Equiiyt  and  is  very  extensive  in  its 
operation.  When  the  defence  is  not  at  law,  but  only  in  eguity, 
then  a  bill  for  an  injunction  is  absolutely  necessary ;  («)  and 
the  bill  must  be  filed  as  early  as  possible  after  the  proceeding 
at  law  has  commenced  :  for  if  there  be  any  delayi  we  have  seen 
that  it  may  be  too  late  to  obtain  relief,  (a^)  And  indeed  when 
it  is  expected  that  the  unjust  proceeding  at  law  will  be  founded 
on  any  deed  or  instrument  obtained  by  undue  means,  a  bill 
may  and  ought  to  be  filed  in  anticipation,  praying  that  it  may 
be  delivered  up  to  be  cancelled ;  (y)  because  if  a  bill  be  not  filed 
until  after  commencement  of  proceedings  at  law,  then  the  party 
praying  relief  may  have  to  bring  the  money  into  Court  {si)  A  bill 
of  this  nature  is  also  essential  when  a  legal  right  of  action  has 
been  improperly  exercised,  as  if  repeated  actions  for  breaches 
of  Covenant  or  non-payment  of  rent  have  vexatiously  been  in** 
stitttted  by  a  landlord  against  his  tenant,  (a)  It  seems  that  an 
injunction  may  be  obtained  in  Chancery  to  prevent  proceedings 
in  Scotland  s  for  although  the  Court  may  have  no  jurisdiction 
over  fbreign  Courts,  yet  the  injunction  will  operate  in  perso- 
nam. (6)  If  an  attorney  or  solicitor  proceed  in  an  action  at 
law  for  the  amount  of  his  bill  of  costs,  pending  or  immediately 
after  taxation  of  his  bill,  and  before  the  costs  of  the  taxation 
have  been  ascertained,  he  may  be  restrained  by  bill  and  in- 
junction,  (c) 

An  injunction  of  this  nature  (i.  e.  to  stay  proceedings  at  law) 
is  in  some  respects  preferable  in  its  operation  when  obtained  on 
the  equity  side  of  the  Court  of  Exchequer  than  when  obtained  in 
Chancery)  because,  when  obtained  in  the  former  Court,  at  what- 
ever stage  of  the  action  before  trial,  it  stays  the  trial  and  all  pro- 


(t)  Bamett  ▼.  Mtugrove,  2  Ves.  61, 
as  to  the  remedy  at  low  in  case  of  a  frao- 
dulent  warrant  of  attorney,  Martin  ▼. 
Martin,  3  B.  &  Adol.  954  ;  anU,  356. 

(u)  See  in  general  Chit.  Kq.  Dig. 
Practice,  xlvi.  IS,  1046  to  1053  ;  and  tec 
ibid.  1037;  Eden,  on  Ii\j.  1  to  14S,  and 
332.  It  18  doubtful  whether  the  circum^ 
stance  of  a  plaintiff  having  committed  a 
felony  will  induce  a  Court  of  JSquity 
summarily  or  otherwise  to  prevent  him 
from  suing;  though  it  seems  that  a  Court 
of  Law  may  so  interfere.  Murov.  Kaif^  4 
Taunt  34 ;  see  WiUingham  v.  Joyce,  3 
Ves.  J.  168  ;  1  Mad.  Ch.  Pr.  421.  As 
to  staying  an  action  by  an  attorney,  see 


1  Clark  &  Fin.  125. 

(x)  Ante,  303,  cites  A.  v.  Pdo,  1  Y. 
&  Jerv.  169. 

(y)  Anu,  vol.  i.  706, 707,  709,  710. 

(s)  Ante,  vol.  i.  709. 

(a)  Waters  v.  Taylor,  2  Vesey  &  B. 
30;^.  The  case  of  rent  is  the  only  one  In 
which  a  Court  of  Equity  will  interfere  by 
injunction  to  restrain  proceedings  at  law 
u|H)n  a  breach  of  covenant.  White  v. 
Warner,  2  Meriv.  459. 

(b)  5  Madd.  R.  297  ;  2  Swaiist  313. 

(c)  UrtH-  V.  Wigfint,  1  Clark  &  Fin. 
125  ;  WalUm  v.  Johnson,  2  Sim.  450 ;  2 
n.  &  Aid.  745. 
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ceedingSy  as  well  as  executions.  Whereas  in  Chancery,  unless 
the  injunction  be  obtained  before  deolaration,  it  does  not  stay 
trial  but  merely  execution ;  {d)  unless  a  special  injunction  can 
be  obtained,  {e)  as  sometimes  is  the  case,  upon  a  positive  affi- 
darit  that  the  party  cannot  safely  try  without  the  plaintiff's 
answer  being  first  filed,  (e)  Sometimes,  however,  the  Court  of 
Exchequer  will,  on  motion,  permit  notice  of  trial  to  be  given  on 
an  undertaking  not  to  sue  out  execution.  (/) 

When  a  plaintiff  at  law  expects  that  the  defendant  is  about 
to  file  a  bill  in  Chancery,  and  try  to  obtain  an  injunction  so  as  to 
stay  trial,  then  to  prevent  the  defendant  at  law  from  obtaining  the 
common  injunction  forwant  of  an  answer  to  the  bill  in  due  time, 
he  should  itiimediately  prepare  a  very  full  statement  of  all  the 
facts  which  he  expects  will  be  charged  in  the  defendant's  bill, 
and  full  instructions  for  his  answer,  and  have  the  draft  of  such 
answer  prepared  as  far  as  he  can. 

We  have  in  the  preceding  volume  stated  the  practice  in  ob- 
taining some  injunctions,  (g)  When  a  bill  for  an  injunction  is 
filed  after  arrest  at  law,  no  injunction  is  to  be  granted  with- 
out bringing  the  principal  sum  into  Court,  except  there  appear 
in  the  defendant's  answer,  or  by  written  evidence,  plain  matter 
tending  to  discharge  the  debt  in  equity  ;(g)  and  after  a  verdict 
at  law  for  the  plain tifi^  an  injunction  cannot  in  any  case  be  ob- 
tained without  bringing  the  amount  of  the  verdict  into  Court.  (A) 

So  it  has  been  long  established  that  a  bill  lies,  not  only  for 
an  ifffunciion  to  stay  proceedings  in  an  action  at  law  before 
judgmettif  but  also  in  some  cases,  and  under  strong  circum- 
stances, to  prevent  execution  upon  a  judgment  in  any  other 
Court,  whether  inferior  or  superior,  (t)  Thus  equity  will  re- 
lieve even  after  a  verdict  at  law,  when  the  plaintiff  knew  the 
&ct  to  be  otherwise  than  what  the  jury  found,  and  the  defend- 
ant was  ignorant  thereof  at  the  trial,  {k)  and  where  the  defend- 
ant at  law  could  not  find  the  receipt  for  the  debt  sued  for  until 


CHAP.  V. 
Sect.  VI. 


(d)  1  Madd.  Ch.Fr.  133, 153 ;  Smith's 
Ch.  Pr.  478  ;  Eamshaw  v.  Thornhill,  18 
Ves.  488  ;  Garlick  v.  Pearson,  10  Vcs. 
450  ;  MilU  v.  Cobby,  1  Meriv.  3 ;  2  Kd. 
R.  17,  pi.  5. 

(e)  Smith's  Ch.  Pr.  452, 464;  iVes.  & 
B.  366  ;  1  Sim.  &  Stu.  103 ;  1  Sim.  510  ; 
3  Madd.  R.  103  ;  Eanuhaic  v.  Tkomhiil, 
18  Ves.  488 ;  Chit.  £q.  Dig.  1050. 

(/)  ^^gg'^'  I>atasta,  3  Woode.  V. 
L.  410,411,  in  note. 

(g)  Ante,  vol.  i.700 ;  Beame's  Ord.15  ; 
Smith'sCh.  Pr.  457^  Chitt/s  Eq.  Dig. 
1053, 


(h)  Smith's  Ch.  Pr,  457  -,  CulUy  ▼. 
Hickley,  2  Bro.  C.  C.  183 ;  Sherwood  t. 
White,  1  Bro.  C.  C.  453. 

(0  Bacon's  Works,  vol.  iv.  611, 683; 
1  Chan.  Rep.  App,  36 ;  3  Bla.  C.54,  55 ; 
ante,  vol.  i.  731,  note  (u);  Com.  Dig. 
Chancery,  C.  note  (m),  5  edit. ;  Decree  in 
Spiritual  Court,  Va7tbrtighy,Cock,  1  Chan* 
Cas.  300;  Admiralty,  1  Hagg.  Ad.  R. 
196,  in  note. 

(k)  WilUana  v.  Lee,  3  At](.  333 ;  3 
Ves.  135;  Bateman  v.  Willoe,  1  SchoK 
U  Lef.  305 ;  and  see  1  Hagg.  Ad.  R.  196, 
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CHAP.  V.     after  the  trial,  equity  relieved.  (Z)     So  newly  discovered  evi- 

'— — ^   dence  of  fraud  may  induce  a  Court  of  Equity,  if  not  a  Court 

of  Law,  to  open  an  award  upon  a  matter  of  fact.  («i)  But  in 
these  cases,  in  order  to  found  a  title  to  relief  in  equity,  it  is  not 
sufficient  to  shew  generally  that  injustice  has  been  done ;  but  it 
must  be  shewn  specially  that  the  Court  of  Equity  is  warranted 
to  interfere ;  and  equity  is  not  so  warranted  merely  on  the 
ground  that  an  unconscientious  verdict  has  been  had  at  law 
against  the  plaintiff,  if  he  could  by  reasonable  exertion  have 
laid  that  ground  before  a  Court  of  law  on  the  trial,  (n)  And 
where  a  bill  was  filed,  alleging  fraud  as  to  quantity  and  quality 
of  goods  sold,  but  not  discovered  till  they  had  been  exported 
to  America,  and  that  they  were  there  sold  at  a  loss ;  and  that 
the  defendant,  being  threatened  with  an  action,  paid  the  original 
price,  according  to  the  contract ,  under  a  protest  that  he  would 
seek  relief  in  equity ;  and  praying  an  account  and  payment  in 
respect  of  the  loss,  and  a  commission  to  America,  a  demurrer 
to  such  bill  was  allowed ;  because,  instead  of  paying  the  money, 
although  under  protest,  the  party  should  have  filed  a  bill  for  an 
injunction  ag£unst  the  claim  of  the  money,  and  not  having  done 
so,  he  could  not  recover  back  the  amount  in  a  Court  of  Equity 
any  more  than  he  could  at  law.  (o)  And  in  general  a  party  who 
has  mistaken  or  misshapen  his  defence  at  law,  cannot  apply  for 
relief  in  equity,  (p)  Such  an  injunction  is  not  like  a  writ  of 
prohibition  from  a  Court  of  law  directed  to  the  other  Court  or 
its  officer,  but  merely  operates  in  personam,  and  prohibits  the 
party  to  the  suit  in  the  other  Court  from  proceeding,  and  if  he 
do,  subjects  him  to  an  attachment  for  his  contempt.  When 
a  bill  for  an  injunction  has  been  filed,  the  creditor  or  claimant 
should  take  care,  if  the  statute  of  limitations  would  otherwise 
operate  as  a  legal  bar,  either  at  once  to  commence  by  regular 
process  his  proper  action  at  law,  and  enter  continuance  on  the 
roll,  or  take  care  to  obtain  an  express  decree  or  order  of  the 
Court  of  Equity,  that  the  defendant  shall  not  hereafter  plead 
the  statute  of  limitations,  (q) 

Bills  of  PeacCf  formerly  frequent,  were  of  this  nature,  and 


.  (0  Gainsborough  v.  Gifford,  t  P.  Wmi.  Lef.  205. 
424.    When   a  Court  of    law   will  not  (n)  Batman  v.  Wilioe,  1  Scliol.&  Lef. 

grant  a  new  trial  on  account  of  newly  201,   S05;    14  Ves.   31;  R.  ▼.  Peto,  1 

discovered  evidence,  Tidd,  906,  907,  Young  &  Jerv.  169. 

(m>  Earrf/y  v.  Otley,  2  Chitty's  R.  42  ;  (o)  Kemp.  v.  Pryor,  7  Ves.  237;  Bil- 

Auriai  v.  Smith,  1  Tarn.  &  Russ.   127;  bie  v.Lumley,  2  East,  469,  at  law,  S.  P. 
Mitchel  V.  Harris,  2  Ves.  jun.  134  ;  4  Bro.  (pj  Evan$  v,  Sdly,  9  Price,  525. 

C.  C.  3;  Baleman  v.  Wilioe,  1  Sclioi.  &         («/)  Ante,  vol.  i.  781. 
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were  sustainable  not  between  two  individuals  only^  but  where  CHAP.  v. 
numerous  parties  on  separate  rights  were  interested,  (r)  As  — — — : — 
where  a  man  claims  an  exclusive  right,  and  the  persons  who 
controvert  it  are  numerous,  and  he  can  not  by  one  action  at 
law' quiet  that  right,  in  this  case  he  may  file  a  bill  of  peaccy 
and  the  Court  would  direct  an  issue  to  determine  the  right,  as 
between  lords  of  manors  and  their  tenant  or  tenants  of  one 
manor  and  another ;  («)  and  perpetual  injunctions  are  now  fre- 
quently granted  after  several  trials  at  law.  {t) 

Bills  for  Relief  against  ForfeitureSy  as  those  occasioned  by  Bills  for  relief 
non-payment  of  rent,  or  other  sums  of  money,  may  also  be  here  JJf  "3"''  °'^**" 
arranged,  (u) 

Somewhat  analogous  to  the  equitable  jurisdiction  of  staying  Bills  for  an  in- 
an  action  at  law,  is  the  equitable  jurisdiction  of  preventing  a  i^t^setting  np" 
defendant  at  law  from  setting  up  some  formal  legal  defence,  outstanding 

1  .1  1    .  I J  ^    ai        •      ^    •  ^-      !.•  r        terras  or  other  le- 

wnen  the  so  doing  would  prevent  the  just  mvestigation  oi  a  gai  defence,  (x) 
legal  right.  Of  this  description  are  bills  in  equity  to  prevent 
a  defendant  in  ejectment  from  setting  up  an  outstanding  term, 
which,  though  vested  in  some  trustee  to  attend  the  inheritance, 
might  otherwise  constitute  an  impediment  and  ground  of  non- 
suit, (y)  So  we  have  seen  that  by  a  proper  application  to  a 
Court  of  equity  in  anticipation,  a  defendant  at  law  may  be  pre- 
vented from  pleading  the  statute  of  limitations,  though  the 
mere  pendency  of  proceedings  in  equity  will  not  constitute  any 
adequate  excuse  for  delay  in  commencing  proceedings  at 
law.  {z)  So  if  a  defendant  have  obtained  a  release  by  imdue 
means,  a  bill  may  be  sustained  to  defeat  the  effect  of  such 
release,  (a)  although  a  Court  of  law  will  also  in  some  cases 
prevent  a  party  using  a  release  so  obtained  on  motion  and 
rule.  (6) 

We  have  seen  the  common  law  and  statutory  jurisdiction  Bills  of  inter- 
of  Courts  of  law  to  interfere  when  there  are  several  adverse  P^^***^'''^ 


(r)  2  Atk.  483 ;  4Bro.  C.  C.  157  j  3 
P,  Wms.  156 ;  ante,  vol.  i.  731. 

(s)  t  Atk.  483,  and  Chit.  Bq.  Dig. 
Bill  of  Peace  ;  3  Bin.  4t7,  in  notes ;  ante, 
toL  i.  726. 

(0  4  Bro.  P.  C.373 ;  Chit.  Eq.  Dig. 
Practice,  Injunction,  5 ;  Waten  v.  Tay- 
IiM-,  SVes.&B.  302. 

(tt)  Cbit.Eq.  Dig.  tit.  Forfeiture,  454; 
tit  Compensation,  p.  281,  2X2;  when 
or  not  a  Court  of  Equity  will  relieve, 
ante,  vol.  i.  290. 

(x)  See  in  general  Chit.  Eq.  D.  1055; 
1  Mad.  Ch.  Pr.  157. 

(y)  1  Mad.  Ch.  Pr.  157,  158,  201, 
202 ;   HopkiM  v.  Bond,  1  Scho.  &  Lef. 


429,431. 

(t)  Ante,  vol.  i.  711,  781 ;  Clarke  v. 
Lubley,  2  Cox,.  173;  Sirdefield  v.  Friec, 
2  Young  &  J.  73  ;  tupra,  416. 

(o)  l^oKoe  ▼.  Fatcot,  2  Cox,  109. 

(6)  Mountaiephen  ?.  Brook,  1  Chit.  R. 
390,  and  note;  3  B.  &  Aid.  141  ;  1  B. 
&  Aid.  224. 

(e)  See  in  general  Smith's  Ch.  Pr.  350 
to  357  ;  1  Mad.  Ch.  Pr.  173 ;  see  cases 
Chit  Eq.  Dig.  Pleading,  11  ;  Bill  of 
Interpleader,  p.  780,  781,  590  and  894  ; 
Milford's  PI.  39 ;  1  Mad.  Ch.  Pr.  173  > 
Eden's  Inj.  335  to  349;  Ccmuh  v.  Tan^ 
ner,  1  Young  &  J.  333. 
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claimants,  (d)  A  bill  of  Interpleader  in  equity  will  lie  to  pre- 
vent fraud  or  injustice,  where  two  or  more  parties  claim  ad- 
versely to  each  other  from  a  party  in  possession  of  personal  or 
real  property,  so  as  to  prevent  them  from  both  suing  him,  and  to 
compel  the  two  claimants  to  settle  their  rights  before  the  per- 
son holding  possession  be  required  to  give  up  to  either,  (e) 
But  unless  the  party  still  retain  possession,  he  cannot  apply  for 
this  bilL  (/)  Thus  a  captain  of  a  ship,  or  any  agent  or  party, 
holding  goods  or  money  not  for  his  own  use,  may  file  an  inter- 
pleader, where  parties  claim  adversely  under  bills  of  lading, 
&c«  (g)  But  the  defendant  must  not  set  up  any  claim  on  his 
own  account,  and  therefore  if  an  action  is  brought  against  an 
auctioneer  for  a  deposit,  he  cannot  file  a  bill  of  interpleader,  if 
he  insist  upon  retaining  either  his  commission  or  the  duty,  (A) 
and  the  defendant  must  not  in  any  respect  have  been  a  wrong* 
doer ;  and  on  that  account,  where  a  sheriff  had  seized  goods 
against  a  defendant  in  an  execution,  and  a  third  person  claimed 
them,  he  could  not  have  an  interpleader,  because  he  must,  if 
the  goods  were  the  property  of  the  latter,  admit  he  had 
made  a  tortious  seizure,  (t)  But  no  bill  of  interpleader  will  be 
entertained  when  the  claim  is  very  small,  as  under  lOiL(i) 
And  before  any  proceedings,  the  party  should  apply  to  each 
other,  and  if  they  refuse  to  indemnify  him  on  reasonable  terms, 
he  will  recover  his  costs  either  as  between  both  the  claimants 
or  against  him  who  occasioned  the  bill,  (l)  But  a  bill  of  inter- 
pleader lies,  if  adverse  claims  have  been  made,  although  no 
suit  has  been  commenced  by  either  claimant,  (m)  In  equity  a 
party  filing  a  bill  of  interpleader  is  entitled  to  his  costs,  unless 
there  has  been  collusion,  (n)  In  some  cases,  even  since  the 
recent  act,  affording  relief  at  law,  it  may  still  be  necessary  to 
resort  to  a  Court  of  Equity ;  as  if  the  action  be  not  in  the  form 
mentioned  in  the  act,  or  one  or  more  of  the  claimants  is  out  of 
the  kingdom.  Thus  a  bill  of  interpleader  was  sustained,  where 
all  the  defendants  but  one  resided  out  of  the  jurisdiction,  i.  e.  in 
Scotland,  and  the  plaintiff  having  shewn  that  he  had  used  due 
diligence  to  bring  the  parties  into  Court,  was  decreed  to  give 
up  the  subject  to  the  only  defendant  who  had  appeared,  and  was 


i; 


'd)  Ante,  this  toI.  341  to  346. 

[e)  t  Ves.  jon.  310 ;  Mttford's  PI.  39 ; 
1  Mad.  Ch.  173. 

(/)  Burnett  ▼•  Andenon,  1  Meriv.  405. 

Ig)  Lmo  ▼.  Hendenon,  3  Mad.  S77 ; 
see  nameroas  instances,  Chit.  £q.  Dig. 
780,781. 

{h)  Mitchell  w.  Hayne,  2  Sim.  &  Stu. 
63 ',  same  rule  at  law,  ante,  3^,  346 ;  Brad* 


dock ▼.  Smith,  9  Biog.  84 ;  2  Moored  S. 
131 ;  bttt  see  the  distinction  there  taken. 

(t)  SUmgily  w.  BoUm,  1  Ves.  &  B. 
334. 

(k)  Smith  t.  Target,  S  Anstr.  530; 
Chit.  Eq*  Dig.  Jurisdiction,  599* 

[I)  1  Mad.  Cb.  Pr.  180, 181. 

m)  15  Ves.  jon.  245  ;  16  Ves.  203. 

>)  1  Sim.  &  Sill.  462. 
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protected  against  the  others  by  injunction,  and  it  was  ordered     CHAP.  v. 
that  service  on  the  attorney  should  be  good,  (o)  ^^^^'  ^^' 

We  have  seen  that  Courts  of  Law  have  not  (except  in  the  Buu  foe  disco- 
case  of  sununary  motions  and  affidavits  in  answer)  any  power  ^^^'^^ 
or  jurisdiction  to  compel  a  defendant  to  discover  any  facts  or 
evidence  in  favour  of  the  plaintiff,  or  to  compel  the  plaintiff  to 
admit  any  facts  favourable  to  a  defence,  but  that  a  Court  of 
Equity  has  exclusive  jurisdiction  in  this  respect,  (q)  It,  there*- 
fore,  is  frequently  necessary  to  file  a  bill  in  equity  merely  for  a 
discovery  of  facts  in  aid  of  the  plaintiff  or  defendant  at  law, 
and  without  praying  reUtf,  because  the  facts,  when  discovered, 
disclose  and  establish  a  legal  right  of  action,  or  a  legal  ground 
of  defence,  (r)  In  many  cases,  as  those  of  account,  where  Courts 
of  Equity  and  Law  have  concurrent  jurisdiction,  and  in  all  cases 
where  the  remedy  or  the  defence  is  peculiarly  in  equity,  then, 
besides  praying  an  account,  &c.  the  bill  may  also  pray  relief,  (s) 
The  rule  in  equity,  that  a  party  is  not  bound  to  disclose  his  own 
case,  is  confined  to  mere  matter  of  title  and  criminal  acts,  and 
does  not  extend  to  matters  of  account,  (t)  We  have  already 
made  some  observations  upon  the  nature  and  utility  of  a  bill 
for  a  discovery,  (ti)  and  the  proceeding  will  be  further  noticed 
in  the  course  of  this  volume. 

The  lessor  of  the  plaintiff,  in  an  action  of  ejectment,  may  in  some 
cases,  as  where  he  claims  in  part  under  the  same  title  as  that  of 
the  defendant,  file  a  bill  of  discovery  to  ascertain  the  grounds 
upon  which  the  defendant  claims ;  (x)  and  on  the  other  hand 
a  defendant  at  law  in  such  action  may  file  a  similar  bill  to  dis- 
cover on  what  grounds  the  lessor  of  the  plaintiff  is  proceeding 
at  law.  Thus  any  person  in  possession  of  an  estate  as  tenant 
or  otherwbe,  may  file  a  bill  for  a  discovery  of  the  title  of  a 
party  bringing  an  action  of  ejectment  against  him,  even  though 
he  be  himself  a  wrongdoer  against  every  body;(y)  and  where 
an  estate  is  considerable,  or  the  defence  at  law  would  be  ex- 
pensive, or  it  may  be  important  to  be  prepared  to  answer  the 


(o)  Steveiutm  v.  Andtnon,  t  Yes.  &  B. 
407. 

(p)  As  to  billi  of  disooverj,  Smith's 
Ch.  Fr.  375  to  S81,  363,  363 ;  1  Mad. 
Cb.  Pr.  196  to  Ub,  and  pott. 

(q)  AnU,  this  Toluine,  49  to  5f . 

(r)  A>  to  bills  of  discovery  in  general, 
see  this  voluoie,  ana,  $4 ;  and  as  to  the 
antecedent  precautionary  proceedings  as 
affecting  costs,  id,  i  and  ante,  vol.  1, 439; 
and  Wegmautk  t.  Bcytt,  1  Ves.  jan.  4S3. 

(s)  See  in  general  1  Mad.  Ch.  Pr.  196 
to  S16;  Chit.  Eq.  Dig.  Pleading,  773, 
780  \  Practice,  889,  929. 


(0  Corhdl  V.  Hawkint,  1  Young.  &  J. 
4S5. 

(«)  Ant€,  this  vol.  49  to  56. 

(x)  1  Mad.  Ch.  Pr.  200  to  206;  15 
Yes.  351 ;  Chit.  £q.  Dig,  Pleadmg,  761, 
778,  1S81 ;  but  not  without  shewuig  in 
bill  that  both  parties  claim  under  same 
title;  Mutloc  v.  SmUh,  3  Anstr.  709; 
Baker  v.  Booker,  6  Price,  379 ;  Joy  ▼. 
Kckewithf  2  Ves.  jun,  679;  Lmotkir  v. 
Troy,  1  Ridg.  L.  &  S.  19X. 

(y)  JAetealf  v.  Harvey,  %  Ves.  )248 ; 
1  Mad.  Ch.  Pr.  S06. 
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plaintifTs  case  at  law,  the  filing  such  a  bill  may  be  extremely 
advisable.  But  although  an  heir  out  of  possession  is  entitled 
to  a  discovery  of  deeds,  and  some  facts  necessary  to  support 
his  legal  title,  he  cannot  file  a  bill  merely  for  the  recovery  of 
the  possession  of  the  estate  or  of  the  title  deeds,  for  they  are 
properly  to  be  recovered  at  law  and  not  in  equity,  (z) 

Bills  for  assignment  of  Dower  also  are  proceeded  upon  in 
equity,  though  a  writ  of  dower  in  the  Common  Pleas  is  some- 
times preferable,  when  the  husband  died  seized,  in  order  to 
recover  damages  and  costs,  and  is  one  of  the  ancient  actions 
retained  by  3  &  4  W.  4,  c.  27,  s.  36.  (a) 

Bills  for  Partition  or  apportionment  between  joint  tenants 
and  tenants  in  common,  were  always  sustainable  and  decreed  in 
equity ;  {b)  and  since  the  abolition  of  the  writ  of  partition  at 
law,  by  3  &  4  W.  4,  c.  27,  s.  36,  such  bills  are  the  only  mode 
of  effecting  a  division ;  and  before  that  act,  whenever  one 
of  the  parties  interested  was  an  infant,  or  when  the  estate  of 
either  was  in  remainder  or  reversion,  it  was  always  absolutely 
essential  to  file  a  bill,  (c)  And  another  advantage  attends  the 
proceeding  in  equity,  viz.  that  in  case  of  any  mistake  in  the 
division,  by  which  more  was  allotted  to  one  party  than  the 
other,  compensation  may  be  awarded  by  the  Court  of  Equity.(c{) 
But  Chancery  has  no  jurisdiction  to  make  partitions  between 
tenants  in  common  of  copyhold,  (e) 

Bills  for  Contribution  between  sureties  we  have  seen  may,  in 
the  event  of  the  insolvency  of  one  or  more  of  the  sureties,  be 
preferable  to  an  action,  {f ) 

Bills  to  establish  a  Modus  are  also  cognizable  in  equity;  but 
a  person  is  not  allowed  to  file  such  a  bill,  unless  he  has  been 
actually  disturbed  by  proceedings  at  law  or  in  equity,  or  in 
the  Ecclesiastical  Court,  as  by  an  action  at  law  against  a  pa- 
rishioner  for  not  setting  out  tithe  in  kind,  in  which  case  the 
defendant,  insisting  on  a  modus,  may  file  such  a  bill,  being  in 
the  nature  of  a  cross  bill,  (g) 


(%)  Crow  T.  Tyrell,  3  Mad.  Rep.  IBS  ; 
Armitage  ▼.  Wadsworth,  1  Mad.  189; 
PuUeney  ▼.  Warren,  6  Ves.  89. 

(a)  9  Saond.  R.  43,  n.  1  to  45,  n.  4.; 
Mundy  v.  Mundy,  4  Bro.  C.  C.  294 ;  *i 
Ve«.  jun.  If  2, 188 ;  Curtis  w,  Cwrtis,  t  Bro. 
C.  C.  620  J  Darmtr  r.  Fortetcue,  3  Atk. 
130  ;  Chit.  £q.  Dig.  Dower,  1  Mad.  Ch. 
Pr.  242,  243,  &c. 

(6)  2  Ves.  jun.  124. 

(c)  1  Mad.  Ch.  Pr.  244,  246  ;  2  Id. 
170  ;  SmiUi's  Ch.  Pr.  358  to  362 ;  Mit- 
ford,  110;  Chit.  Col.  Sut.  624,  n.  (d)  ; 


2  Swanst.  546. 

(d)  Dacre  v.  Gorges,  2  Sim.  &  Sta. 
454. 

(e)  Scott  V.  Fttwcett,  Dick.  299. 

(/*)  When  preferable  in  equity  to  tti 
action  at  law,  ante,  303  ;  Peter  ▼.  Bich, 
Chan.  Cases,  34 ;  Brown  ▼•  Lee,  6  Baf. 
&  Crcs.  689. 

(g)  1  Mad.  Ch.  Pr.  250, 128  ;  Gordon 
V.  6'i»ipfctN«m,  11  Ves.  510;  Warden  of  St. 
Paul's  V.  Crickeit,  2  Ves.  jun.  563  ;  and 
Wardon<fSt,  PauVs  t.  Morris,  9  Ves.  563. 
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Bills  to  Marshal  Assets  are  exclusively  sustainable  in  this     ^^^^yy* 

Court,  and  is  the  only  mode  by  which,  when  specialty  creditors — - — 

have  exhausted  the  personal  assets,  simple  contract  creditors, 
and  even  legatees,  may,  to  the  extent  of  the  personal  assets  so 
applied,  stand  in  their  place.  (A)  Bills  to  Secure  Property  in 
litigation  in  other  Courts,  as  to  compel  an  executor  or  admi- 
nistrator to  bring  the  assets  into  Court,  can  only  be  filed  in  a 
Court  of  Equity,  (t ) 

Bills  to  compel  the  lord  of  a  manor  to  hold  a  Court,  or  ad- 
mit a  copyholder,  are  also  sustainable,  though  the  jurisdiction 
at  law  in  King's  Bench  by  mandamus  is  in  general  prefer- 
able. (£) 

Another  mode  of  preventing  fraud  is  the  securing  and  en-  In  aid  of  other 
forcing  the  disclosure  of  evidence.    At  common  law  and  before  eommiuian  to 
the  statute  13  G.  3,  c.  63,  as  to  India,  and  the  general  act  1  "amine  witnes- 

^  set  on  mterro- 

W.  4,  c.  22,  only  a  Court  of  Equity  could,  in  aid  of  an  action  gatories. 
in  a  Common  Law  Court,  compel  an  obstinate  party  to  a  suit  to 
consent  to  the  issuing  of  a  commission  to  examine  witnesses 
abroad  on  interrogatories,  and  consequently  that  power  consti- 
tuted an  important  and  valuable  branch  of  jurisdiction  in 
equity ;  (Z)  and  such  jurisdiction  still  continues,  though  there 
will  be  comparatively  little  occasion  to  exercise  it.  {m) 


The  care  of  Infants  and  their  property  has  been  usually  ar-  4.  Infaots. 
ranged  as  the  fourth  head  of  equitable  jurisdiction,  (»)  and  which 
jurisdiction  reverted  to  this  Court  upon  the  dissolution  of  the 
Court  of  Wards  and  Liveries,  and  in  some  of  the  books  the 
prerogative  of  the  king,  as  pater  patriae,  is  described  as  if  he 
by  the  Lord  High  Chancellor  takes  care  of  nil  infants,  and  the 
Chancellor  might  exercise  jurisdiction  over  every  infant.  But 
we  have  seen  that  the  prerogative  is  never  exercised  excepting 
when  the  infant  has  property  to  take  care  of,  and  then  inci** 
dentally  the  person  as  well  as  property  will  be  protected,  at 
least  after  the  infant  has  been  constituted  a  ward  of  chan- 
cery ;  (o)  and  we  have  seen  that  by  a  donation  of  even  £5  any 
infant  may  be  constituted  a  ward  of  the  Court  for  all  beneficial 


(h)  Com.  Dig.  tit.  Cbaocery,  Appen- 
dix, Marshalling.  In  3  Bia.  Com.  ''m97, 
in  notes ;  3  Woode.  Vin.  Lee.,  the  stu- 
dent will  find  an  explicit  account  of  mar- 
shalling assets  ;  and  see  a  luminous  case, 
Aldrieh  v.  Cooper,  8  Ves.  388,  395  ;  1 
Mad.  Ch.  Pr.  ^50. 

(i)  Ante,  vol.  i.  551,  715,  716 ;  S/«ir- 
pUt  V,  Sharpies,  M'Clel.  Rep.  506. 

(k)  Ante,  vol.  i.  79«,  794. 

(/)  See  ante,  3  Bia.  C.  382,  383, 438, 
449;  and  see  the  practice  as  to  billa  in 
equity  for  such  commissioiu,  Smith's  Ch. 


Pr.  377  to  382 ;  Chit.  Eq.  Dig.  tit.  Prac- 
tice, 1017  to  1024  ;  2  Madd.  Ch.  Pr.  403  ] 
Newl.Ch.Pr.  117. 

(m)  Smith'sCh.  Pr.  381. 

(n)  1  Madd.  Ch.  Pr.  23,331 ;  Chitty's 
£q.  Dig.  tit.  Jurisdiction,  z.  p.  599,  600  ; 
and  see  6  G.  4,  c.  74,  s.  12,  ante,  408. 

(p)  In  re  Talbot,  coram  Lord  EUion, 
April,  1815,  ante,  vol.  i.  64,  note  (s),  S6, 
68,  810 ;  Smith's  Ch.  Pr.  505  to  512  ; 
1  Newl.  Ch.  Pr.  2d  ed.  151  j  1  Madd. 
Ch.  Pr.  331  to  360. 
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purposes,  (p)  This  jurisdiction  over  a  ward  extends  beyond 
the  age  of  twenty-one,  and  until  all  the  objects  of  the  guardian- 
ship have  been  fulfilled,  (g)  We  have  considered  much  of  the 
jurisdiction  over  infants  in  the  preceding  volume,  (r)  The 
consideration  of  the  whole  jurisdiction  would  be  too  voluminoas 
for  this  general  treatise,  (s)  With  the  exception  of  the  inter* 
ference  of  a  Court  of  Law  under  a  writ  of  habeas  corpus, 
which,  as  regards  infants,  we  have  considered*  the  Chanoellor 
has  exclusive  jurisdiction  over  infants  and  their  estates,  and  the 
Court  of  King's  Bench  has  not  any  of  the  delegated  authority 
which  belongs  to  the  Chancellor,  nor  has  the  Court  of  Exche* 
quer.  (t)  In  many  respects  property  belonging  to  i$ffatUMf 
femes  covert,  idiots,  lunatics,  persons  of  unsound  mind,  and 
persons  out  of  the  jurisdiction  of  the  Court  of  Chancery,  is 
regulated  and  guarded  by  the  Consolidating  Act,  1  W*  4^  c* 
66.  {u) 


relief. 


5.  Specific  per-  The^iUtf  enumerated  branch  of  equitable  jurisdiction  is  the 
agreements  and  enforcing  Specific  Performance  ofAgreemenU^  to  which  may  be 
«K!f  '^^'^     added  some  other  instances  of  Specific  Relief.  («)  This  is  one  of 

the  most  peculiar  and  important  branches  of  equitable  juris- 
diction, and  has  been  justly  considered  the  most  useful,  (x) 
for  whilst  at  law,  (excepting  in  the  action  of  detinue  for  a  chat- 
tel, and  in  ejectntent  for  the  recovery  of  buildings  or  land,) 
damages  only  and  not  the  thing  itself  can  be  recovered ;  (y)  yet 
by  bill  in  equity  a  decree  may  be  obtained  that  the  complainant 
shall  have  from  the  opponent  the  precise  performance  of  his 
agreement  in  certain  cases,  and  in  general  the  costs  of  the  suit. 
This  jurisdiction  is  analogous  in  some  respects  to  the  writ  of 
mandamus  at  law,  commanding  the  party  to  whom  the  writ  is 
directed  to  perform  some  act ;  but  then  such  mandamus,  as  we 
have  seen,  is  in  general  confined  to  public  matters  or  public 
officers,  whilst  a  bUl  for  specific  performance  b  principally  a 
private  remedy,  (z)  We  have  in  the  preceding  volume  fiiUy 
stated  when  a  Court  of  Equity  will  decree  the  specific  delivery 
of  certain  chattels,  as  heir  looms  or  title-deeds,  specific  be- 
quests, and  other  articles,  (a)  and  when  the  payment  of  a  legacy 


(p)  Ante,  vol.  i.  810,  70f,  n.  (c);  or 
even  filing  a  biU,  1  Madd.  Ch.  Pr.  33t. 

[q)  3  Swaust  69. 

\t)  Atde,  Tol.  i.  61  to  71. 

j)  1  Madd.  Ch.  Pr.  SSi  to  360 ; 
Cbitty's  £q.  Dig.  tit  Infant,  527  to  543. 

(0  t  P.  Wms.  118  ',  X  Madd.  Cb.  Pr. 
331. 

(u)  See  1  Dowl.  Stat.  310  and  notei. 

[v)  See  divistODy  ante,  408f  and  in  ge« 


i; 


neral  1  Madd.  Ch.  Pr.  23,  360  to  444 ; 
Smith's  Ch.  Pr,  367  to  370, 

(x)  Per  Lord  Hardwicke,  Ptnn  ▼•  Lmd 
Baltimore,  1  Ves.  446. 

(y)  Alley  v.  Detcham,  13  Vea.  223 ;  1 
Madd.  Ch.  Pr.  360. 

(s)  See  objervatioDS,  anU,  vol.  i.  787 
to  871. 

(a)  AhU,  voL  i.  818  to  816. 
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may  be  enforced  in  equity,  and  when  or  not  that  remedy  is 
preferable  to  a  proceeding  in  the  Ecclesiastical  Courti  (0)  and 
when  the  delivery  of  a  proper  deed  or  bill  or  other  security 
may  be  decreed  even  against  a  surety ;  {d)  and  we  have  at  great 
length  examined  the  principles,  rules,  and  decisions  governing 
bills  for  specific  performance  of  marriage  articles  and  contracts 
and  covenants,  (e)  so  that  any  further  observations  in  this  place 
would  be  useless  repetition. 


Sixthly,  The  very  important  and  extensive  jurisdiction  over  6.  Tmsts, 
Trusts  and  trustees  {including  executors,)  constitutes  the  last  H^^^ljf 
head  of  the  division  of  equitable  jurisdiction,  and  it  is  a  prin- 
cipal and  exclusive  branch,  and  includes  not  only  those  express 
trusts  created  by  deed  or  will,  but  also  those  which  are  implied 
from  the  circumstance  of  the  party  having  accepted  some  officci 
as  that  oi  executor  or  (administrator,  and  the  incident  juris- 
diction over  legctcies,  with  the  power  over  trustees  of  different 
descriptions,  (g) 

A  cestui  que  trust,  or  person  beneficially  but  not  legally  in- 
terested, can  in  no  case  sue  his  trustee  at  law  for  any  miscon- 
duct, but  must  file  a  bill.  (A)  But  in  equity  trustees  are  liable 
for  any  abuse  of  trust,  although  the  deed  appomting  them  con- 
tain the  usual  indemnity  clause,  as  if  there  be  two  trustees  and 
both  suffer  a  debt  from  one  of  them  to  remain  long  outstanding 
and  a  loss  arise,  (t )  though  where  there  is  an  express  clause 
that  each  trustee  shall  be  liable  only  for  one  moiety  the  Court 
will  not  extend  the  liability,  (k)  If  trustees  refiise  to  act  when 
they  ought,  the  only  safe  course  is  to  file  a  bill  to  compel  them; 
though  it  IS  usual  at  law,  if  it  be  necessary  to  proceed  in  eject- 
ment on  their  demise,  to  tender  them  an  adequate  indemnity, 
or  rather  draft  of  an  indemnity  bond,  with  sufficient  sureties,  to 
secure  them  against  all  liability  for  costs,  and  then  to  proceed 
in  an  action  of  ejectment  on  their  demise,  or  other  action  at  law; 
after  which,  if  the  proceeding  be  proper  and  they  attempt  to 
impede  the  recovery,  a  Court  of  Equity  would  subject  them  to 
costs  and  perhaps  other  loss.  This  course  of  proceeding  saves 
the  delay  and  expense  of  a  formal  suit  in  equity  to  compel  them 
to  act. 


(e")  Ante,  vol.  i.  815^  816;  but  see  a 
Tery  lammary  remedy  in  Eccles.  Court, 
pott, 

(d)  Afae,vo\.  i.  1«S,  S04,  710,  711; 
RawtUme  v.  Parr,  3  Russ.  424, 529. 

(e)  Ante,  vol.  i.  820  to  871  ;  and  see 
Analysis,  id.  824,  825,  &c. ;  1  Madd.  Ch. 
Pr.360to  444;  Smith's  Cb.  Pr.  S67  to 
370. 

(/)  See  in  genenl  1  M^dd.  Ch.  Pr. 


444,  to  vol.  11.163. 

(g)  See  io  general,  as  to  the  equitable 
jurisdiction  over  trusts  and  trustees,  1 
Fonblan.  Eq.  9.  We  have  seen  that  a 
cestui  que  trust  cannot  in  general  sue  at 
lavr,  ante,  6  to  8. 

'h)  Sanders  on  Uses  and  Trusts. 

[i)  MuckUno  ▼.  Fuller,  1  Jac  198 ;  3 
Swanst.  78  ;  Chitty's  £q.  Dig.  1310. 

(ft)  BirU  T.  Betty,  6  Madd.  90. 


4^4 


JURISDICTION  OF  SUPERIOR  COURTS. 


CHAP.  V. 
Sect.  VI. 

Eiecttton. 
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We  have  seen  that  to  secure  a  just  and  equal  distribution  of 
'  assets  and  prevent  an  Exectdar  from  preferring  one  creditor  to 
another  of  equal  degree,  when  there  are  not  assets  to  pay  aU 
the  debts,  that  it  is  frequently  advisable  for  one  creditor  very 
shortly  after  the  death  to  file  a  bill  in  Chancery  or  the  Ex- 
chequer, on  behalf  of  himself  and  other  creditors,  against  the 
executor  or  administrator,  requiring  him  to  account  and  dis« 
tribute  equally,  and  upon  which  a  proper  distribution  will  be 
decreed ;  and,  as  observed  by  Sir  J.  Mansfield,  when  an  execu- 
tor is  pressed  by  some  creditors  more  than  others,  it  is  ad- 
visable for  him  to  get  some  friendly  creditor  to  file  such  bill, 
thereby  enabling  him  to  secure  a  just  or  equal  distribution.  (J) 

Suits  for  Legacies  charged  upon  or  to  be  paid  out  oi personal 
estates  were  originally  and  properly  cognizable  in  the  Ecclesi- 
astical Courts  as  a  branch  of  that  testamentary  jurisdiction 
which  undoubtedly  belongs  to  tfiem ;  but  legatees  instituting 
suits  there,  finding  the  authority  of  those  Courts  inadequate  to 
enforce  a  full  discovery  of  assets,  have  been  frequently  driven 
into. equity  for  that  purpose ;  and  therefore  to  save  a  circuity 
or  multiplicity  of  suits  and  in  ease  of  the  suitor.  Courts  of 
Equity  exercised  complete  jurisdiction  in  the  matter,  as  well  by 
enforcing  the  discovery  as  by  decreeing  payment  of  the  legacy, 
on  the  ground  that  the  executor  was  in  the  nature  of  a  trustee 
for  the  parties  beneficially  interested.      But  in  the  exercise  of 
this  concurrent  or  preferable   jurisdiction   Courts  of  Equity 
necessarily  adopted  the  law  of  that  forum  in  which  the  suit  was 
originally  cognizable,  and  therefore    it  is  that  where   a  suit 
instituted  in  equity  for  payment  of  a  legacy  payable  out  of  the 
personal  estate,  if  a  question  arise  upon  the  right  of  the  legatee 
to  demand  payment,  it  is  governed  by  the  civil  law  ;  whereas^ 
if  the  legacy  is  charged  upon  a  real  estate  the  rules  of  the  com- 
mon law  prevail ;  because  in  the  latter  case  the  jurisdiction  of 
the   temporal   Court  is  original  and  exclusive,  (m)     When  a 
legacy  has  been  bequeathed  to  a  married  woman  Courts  of 
Equity  exercise  an  exclusive  jurisdiction,  and  will  on  a  bill  filed 
grant  an  injunction,  so  as  to  prevent  her  husband  from  pro* 
<;eeding  in  the  Spiritual  Court  to  obtain  payment,  because  the 
latter  Court  cannot  impose  any  terms  or  compel  the  husband  to 
make  an  adequate  provision  or  settlement  on  his  wife  as  the 


(I)  Per  Sir  J.  Mansfield,  in  Brady  v. 
Shwlf  1  Campb.  148 ;  Nunn  v.  Barlow,  1 
Sim.  £c  Sta.  588,  ante,  toI.  i.  545. 

(m)  ^e%  ▼.  Monck,  3  Ridgw.  P.  C; 
f  43  ;  Kendall  t.  KendaU,  4  Russ.  Rep. 
370 ',  ant9,  to1«  i.  112.    In  cue  of  a  de- 


vise of  real  estate  to  pay  debts,  a  Coar( 
of  E(nuty  has  exclusive  jurisdiction,  and 
an  Ecclesiastical  no  jurisdiction,  over  the 
will,  as  it  relates  to  tlie  realty,  Barker  ▼. 
May,  9  Bar.  &  Cres.  489. 
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Court  of  Chancery  can  oblige  him  to  do  before  he  will  be  per- 
mitted to  receive  the  legacy,  (n)  So  where  a  father  has  institute 
ed  a  suit  in  a  Spiritual  Court  for  an  infant's  legacy,  the  Court 
of  Chancery  will  grant  an  injunction  so  as  to  prevent  the  money 
from  getting  into  the  father's  power,  (o)  In  these  cases  the 
proceeding  is  not  by  prohibition^  because  the  Ecclesiastical 
Court  has  jurisdiction,  but  by  injunction  operating  in  personam 
against  the  husband  and  father  ;  and  the  Court  of  Equity  merely 
interferes  in  consequence  of  its  general  jurisdiction  over  trustees 
and  to  protect  the  interest  of  married  women  and  infants,  (p) 
And  in  all  cases  of  legacies,  where  there  is  a  continuing  trust  or 
any  thing  like  a  trusty  the  Court  of  Chancery  will  grant  an  in- 
junction, because  trusts  are  peculiarly  proper  for  the  cognizance 
of  that  Court,  {p) 

There  is,  we  have  seen,  a  great  advantage  in  favour  of  a 
creditor^  or  legatee  or  next  of  kin  proceeding  in  a  Court  of 
Equity,  either  Chancery  or  Exchequer,  by  bill  against  an  exe* 
cutor  or  admimstrator^  than  in  the  Ecclesiastical  Court,  be- 
cause in  the  former  the  fund  may  be  secured  in  Court,  and  the 
executor's  account  and  oath  are  not  conclusive,  (9)  and  a  legatee 
instituting  such  a  suit  will  be  entitled  to  costs  out  of  the 
estate,  (r)  Besides,  when  legacies  are  charged  upon  real  pro- 
perty the  Ecclesiastical  Court  has  no  jurisdiction  whatever, 
and  in  that  case  the  only  remedy  is  in  this  Court  {s) 


CHAP.  V. 

Sect.  VI. 


Thirdly,  is  the  Statutory  Jurisdiction  of  this  Court  under  Thkdiy, The  uif 
several  express  enactments,  as  1st,  constituting  the  Court  of  tUmof^theCban- 
Chancery  a  Court  of  Review,  (as  formerly  the  Delegates,  now  ^lorwui Chan- 
repealed  and  vested  in  the  judicial  committee  of  the  Privy 
Council,  under  the  2  &  3  W.  4,  c.  9S,  and  3  &  4  W.  4,  c.  41) ; 
2dlyf  formerly  a  Court  of  bankruptcy,  under  the  then  existing 
Bankrupt  Acts,  but  which  jurisdiction  has  been  principally 


eery.  («) 


(fi)  JeiDson  ▼.  MouUon,  f  Atk.  420; 
Blcunt  V.  Beftland,  and  MeaU  v.  Meals,  5 
Ves.  517;  1  Madd.  Ch.  Fr.  129,  when  or 
not  Chancery  will  oblige  husband  to  set- 
tle legacy  left  to  his  wife,  Harrison  ▼. 
Buckle,  1  Stra.  239  ;  Ranking  v.  Barnard^ 
5  Madd.  32 ;  Campbell  v.  French,  3  Ves. 
323;  Chttty's  £q.  Dig.  510,  519  to  523, 
639;  when  or  not  a  legacy  is  consi- 
dered given  to  a  married  woman  for  her 
separate  nse,  td.  ibid. ;  Narris  v.  Heming' 
way,  1  Haggard's  Rep.  4,  and  ante,  vol.  i. 
61 ;  a  husband  cannot  sue  at  law,  MacaU' 
ley  V.  Phillips,  4  Yes.  19 ;  and  why,  ante, 
vol.  i.  7. 

(o)  Roiherham  v.  Fanshaw,  $  Atk.  629 ; 
1  Madd.  Ch.  Pr.  ISO,  A  personal  legacy 


given  to  an  infant  is  more  properly  cogni- 
zable in  Chancery  than  in  the  Ecclesias- 
tical Court,  Barren  ▼.  Walden,  1  Vem, 
26. 

(p)  Anonymous,  I  Atk.  491 ;  Stonehouse 
V.  Stonehouie,  1  Dick.  98 ;  1  Madd.  Ch. 
Pr.  130. 

(q)  Ante,  vol.  i.  816 ;  Redes.  Tr.  PI. 
110 ;  2  Mad.  Ch.  Pr.  3 ;  Sharpies  v.  Shar- 
pies, M'Clel.  R.  506. 

(r)  Sharpies  v.  Sharpies,  M'Clel.  R. 
506 ;  as  to  costs  of  such  a  suit  in  general, 
2  Mad.  Ch.  Pr.  557. 

(<)  Barker  v.  May,  9  B.  &  C.  489 ; 
ante,  vol.  i.  112,  note  («),  and  816. 

(0  See  division,  ontf,  405 ;  1  Mad.  Cb, 
Pr.  1, 2,  586  to  72S. 
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transferred  to  the  Bankruptcy  Courts,  and  to  the  principal  of 
those  Courts  being  the  Court  of  Review,  by  1  &  2  W.  4,  c.  56, 
but  affording  an  appeal  on  a  case  stated  to  the  Chancellor ; 
Sdlfff  the  statutes  relative  to  charitable  uses ;  {u)  Uhly,  the 
arbitration  acts ;  Sthly,  the  friendly  societies  acts;  {x)  andSiUy, 
various  other  acts. 


Fourthly,  The 
specialij  dele- 
gated jurisdic- 
tion, (y) 


Fourthly,  are  the  specially  delegatedhranches  of  jurisdiction, 
as  that  relating  to  idiots  and  lunatics,  which  is  vested  in  the 
Chancellor  or  the  Court  of  Chancery  exclusively  by  various 
statutes^  ancient  and  modern,  (z)  excepting  as  regards  the 
power  to  apprehend  a  lunatic  to  prevent  mischief,  which  we 
have  stated,  (a)  and  some  regulations  of  a  general  nature  rela- 
tive to  pauper  lunatics.  (6)  So  in  case  justices  of  the  peace 
should  refuse  to  grant  a  licence  to  a  party  to  keep  a  lunatic 
asylum,  he  may  petition  the  Chancellor  not  to  sanction  such 
refusal,  (c) 


The  principal 
pecaharities  in 
tfaejarisdiction 
of  CoartB  of 
Equity. 


Having  thus  given  an  outline  of  the  principal  instances  in 
which  the  Chancellor  or  the  Court  of  Chancery  has  jurisdiction^ 
we  will  now  notice  what  circumstances  particularly  distinguish 
this  Court  and  jurisdiction  from  the  Courts  of  Law.  It  is  diffi- 
cult to  state  which  of  these  several  subjects  is  the  most  import- 
ant branch  of  jurisdiction,  but  perhaps  the  principal  are  the 
exclusive  jurisdiction  over  cases  strictly  of  uses  and  trust  not 
executed  at  law,  and  in  which  a  Court  of  Law  cannot  direcdy 
recogniase  the  beneficial  interest  of  the  cestui  que  trust,  and 
which  more  particularly  relate  to  recU  property  and  proceedings 
against  trustees,  where  Courts  of  Equity  have  exclusive  juris* 
diction.    We  have  seen  that  Courts  of  Law  will  not  in  general 


(u)  See  Chit  Eq.  Dig.  Jariadiction, 
xii.  p.  601 ;  and  id.  tit.  Charity.  The 
S7  O.  3,  c.  99,  empowers  the  Uoart  of 
Chancery  to  make  tumuury  ardert  without 
suit  In  matters  of  charity,  or  benefit  or 
friendly  societies.  In  re  Friendly  Society, 
1  Sim.  &  Sta.  8S. 

(x)  See  the  older  acts  and  decisions,  8 
Mad.  Cb.  Pr.  718 ;  1  Montague  Bankr.  L. 
TIte  10  O.  4.  C.  56,  s.  15,  and  4  &  5  W. 
4,  c.  40,  appears  to  relieve  this  Court 
from  any  statutory  duties.  Chit.  £q.  Dig. 
60S.  Although  the  Chancellor  may  still 
have  much  superintending  jurisdicUon,  as 
over  other  trusts  and  matters  of  account 
between  partners,  &c. 

(y)  See  dtvisioui  ante,  405;  1  Mad. 
Ch.  Pr.  1 J  «  Id,  7t3  to  757. 


(i)  See  the  older  statutes  and  decisions 
2  Mad.  Ch.  Pr.  723  to  757 ;  1  W.  4,  c. 
60  and  65;  1  Dowl.  Stat.  310;  f  &  3 
W.  4,  c.  107 ;  3  Dowl.  Stat.  677,  and 
notes ;  3  &  4  W.  4,  c.  36,  for  diminishing 
expenses  of  commissioos  de  lunatico  in- 
quirendo ;  and  see  Grosvenor  v.  Drax,  8 
Knapp,  8f. 

(a)  Ante,  vol.  i.  670,  671 ;  1  Newland 
Ch.  Pr.  163,  td  edit. ;  Chit.  Eq.  Dig. 
Jurisdiction,  xi.  p.  601,  and  tit.  Lunacy. 

(6)  Ibid, ;  ante,  vol.  i.  826  j  and  Burn's 
J  •  tit.  Lunatics. 

(c)  In  re  Taylor,  Court  of  Chancery, 
24  July,  1834.  But  sec  in  general  that 
Chancery  has  no  jurisdiction  over  justices 
of  peace  excepting  to  place  them  in 
office,  &c.  2  Mad.  Ch.Pr.  720,  721. 
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take  notice  of  mere  equiiable  lights f  or  at  least  will  not  exercise 
any  jurisdiction  over  trustees,  for  adequate  reasons  stated  in  a 
preceding  pageX'')  and  that  even  if  a  judge  of  a  Court  of  Equity 
send  to  a  Court  of  Law  a  case  stated  as  a  trusty  the  judges  of 
the  latter  will  decline  answering  it,  considering  equitable  ques- 
tions as  not  properly  within  their  jurisdiction,  (e)  Hence  the 
great  importance  of  keeping  in  view  the  distinctions  between 
legal  and  equitable  rights,  interests  and  estates,  and  legal  and 
equitable  injuries  and  remedies;  the  principal  rules  relating  to 
which  as  regards  the  proper  remedies  will  be  found  stated  in 
the  preceding  volume.  (/) 

The  next  most  important  and  exclusive  jurisdiction  is  in  the 
various  instances  of  injunciion  biUSi  anticipating  and  preventing 
injuries,  and  either  having  no  relation  to  suits  or  seeking  to  stay 
or  modify  suits  in  another  Court.  With  respect  to  injunctions  it 
would  be  desirable  if  Courts  of  Equity,  or  at  least  some  Court, 
exercised  a  power  not  only  to  restrain  or  prevent  cM  expected 
injuries  and  crimes,  but  which  jurisdiction  we  have  seen  the 
Court  of  Chancery  disclaims,  (excepting  merely  in  the  protec- 
tion of  an  infant  or  a  libel  interfering  with  the  proceedings  of 
the  Court.)  (^)  On  the  other  hand  it  has  been  a  frequent 
observation,  that  this  being  a  jurisdiction  interfering  with  in- 
ventions beneficial  to  the  community,  ought  therefore  to  be 
exercised  mth  great  caution,  (A)  and  it  would  be  desirable  that 
some  security  against  the  injury  and  damages  occasioned  by  an 
ultimately  untenable  injunction  should  be  afforded,  as  a  bond 
with  sureties  conditioned  for  the  prosecuting  the  iiyunction 
with  effect  or  paying  all  costs  and  a  sum  sufficient  to  cover  the 
utmost  damages ;  for  not  unfrequently  it  has  occurred  that  upon 
a  summary  application  for  an  injiuiction  the  same  has  been 
granted,  and  afterwards,  on  the  hearing  of  the  cause,  been 
dissolved  as  groundless,  whilst  in  the  mean  time  the  sale  of  the 
book  or  invention  has  been  entirely  suspended  and  become 
comparatively  useless,  and  the  injured  party  has  at  present  no 
remedy,  (t)    Unless  the  infringement  of  a  copyright  or  patent 


CHAP.  V. 

Sect.  VI. 


(d)  Ani$,  tol.  i.  6  to  8,  f  4. 

fe)  AnU,  351 ,  this  Tolame. 
/)  Ante,  Tol.  i.  363  to  373;  9  Mad. 
Ch.  Pr.  Index,  TrusU. 

(g)  AnU,  Toi.  i.  697.  At  law,  ex- 
cepting in  the  case  of  a  threatened  battery 
or  breach  of  the  peace,  there  is  no  ade- 
quate preventiye  remedy. 

(h)  Crowdtr  v.  TinkUr,  19  Vea.  618. 

(j)  In  ^ V. ,  A.  D.  1833, 

an  injanction  was  granted  to  restrain  the 
pablication  of  a  work  on  the  Practice  of 


the  Law,  bot  the  injunction  wai  after- 
wards dissolved  on  hearing  of  the  caase. 
In  the  mean  time,  however,  such  great 
alterations  in  the  law  had  talcen  place  that 
the  work  had  become  of  no  value  tpithaut 
great  additional  labour  and  expenm,  and 
yet  the  author  had  no  remedy  for  the  in- 
jury, for  no  instance  is  known  of  an  action 
on  the  case  for  an  unfounded  injunction 
obtained  es  fMtrte,  It  is  submitted,  that 
l>efore  hearing  of  a  motion  for  injunction 
the  party  applying  should  execute  a  bond 


m 
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Other  peca<' 
liarities. 


will  inevitably  ruin  the  same  or  the  proprietor,  it  should  suffice 
that  securUy  for  accounting  for  and  paying  any  damages 
should  be  given  until  the  final  hearing  of  the  bill.  So  although 
it  may  be  fully  established  that  there  is  a  complete  and  decided 
defence  in  equity  on  the  merits,  the  Court  of  Equity  will,  at 
least,  sometimes  not  grant  an  injunction  to  stay  trial  or  pro- 
ceedings  at  law,  but  on  the  terms  of  the  defendant  at  law 
bringing  the  whole  sum  sued  for  into  Court,  which  it  may  be 
impossible  or  highly  prejudicial  for  him  to  do,  and  when  it 
might  suffice  if  he  found  reasonable  security  for  the  payment  in 
case  a  Court  of  Law  or  Equity  should  ultimately  decide  against 
him.(£)  The  full  extent  of  the  jurisdiction  by  injunction  has 
been  examined  in  the  preceding  volume,  and  to  which  we  must 
refer.  (/) 

The  other  most  important  branch  of  jurisdiction  exclusively 
vested  in  the  Courts  of  Equity  is  the  power  to  decree  specific 
performance  of  a  contract,  or  the  delivery  of  a  specific  chattel 
or  legacy  or  other  specific  relief,  and  which  occupied  a  consider* 
able  part  of  the  preceding  volume,  and  to  which  we  must  also 
refer,  (m)  and  the  practice  relative  to  which  we  have  also 
there  investigated,  (n) 

Other  peculiarities  in  the  equitable  jurisdiction  of  the 
Chancellor  are,  as  they  assist  a  complainant  or  a  defend- 
ant at  law;  thus  in  favour  of  a  complainant  they  are,  first, 
the  compelling  a  defendant,  in  aid  of  a  suit  or  proceeding  in  a 
Court  of  Law,  upon  bill  filed,  to  discover  or  deny  in  particular, 
upon  hb  oath,  matericd  facts  charged  in  the  bill  to  have  taken 
place,  but  which  the  complainant  might  otherwise  be  unable  to 
prove;  a  jurisdiction  which  does  not  exist  at  law  nor  in  general 
in  an  Ecclesiastical  Court,  excepting  that  when  a  party  in  a 
Court  of  Law  obtains  a  rule  nisi  on  a  summary  proceeding,  he 
thereby  in  effect  compels  the  party  either  to  shew  cause 
or  to  suffer  the  rule  to  be  made  absolute  or  to  dbclose  the 
facts  upon  which  he  relies  by  his  affidavits  at  the  risk  of  an  in- 
dictment for  perjury,  either  of  which  proceedings,  if  the  merits 
be  favourable  to  the  complainant,  at  once  may  lead  to  the 
attainment  of  justice.  But  a  bill  in  equity  for  a  discovery  is 
not  sustainable  merely  in  aid  of  the  Ecclesiastical  Court  against 
executors^  because  the  latter  Court  has  power  itself  to  come  at 
the  discovery  without  such  assistance,  (o) 


with  sobfttantial  sareties,  in  the  natare  of 
the  bond  executed  by  a  petitioning  cre- 
ditor before  a  fiat  in  bankruptcy.  See  the 
obsenri^tion  of  Sir  J.  Degge  relative  to 
probibitioni,  tmU,  357. 


(k)  Ante,  vol.  i.  709. 

(0  AnU,  vol  i.  700,  701. 

(m)  Ante,  vol.  i.  8^5  to  868. 

(n)  Ante,  vol.  i.  869  to  868 

(0  1  Atk.  «88 ',  Chit.  £q.  Dig.  Prtc. 
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Another  peculiarity  is  the  mode  of  investigating  or  trying 
Jacts,  viz.  instead  of  a  trial  by  jury  the  investigation  proceeds 
upon  affidavits  or  by  written  depositions  in  answer  to  written 
interrogatories  administered  to  witnesses,  and  upon  which  the 
Chancellor  or  equity  judge  may,  if  he  think  fit,  finally  decide 
without  the  intervention  of  a  jury ;  (p)  though  he  may  and 
ought,  if  the  matter  of  fact  continue  doubtful,  direct  an  issue  to 
be  framed  and  to  be  tried  by  a  jury  at  law  before  a  judge  of 
one  of  the  superior  Courts,  {q) 

Another  peculiarity  is,  that  upon  the  bearing  of  a  cause  the 
Chancellor  and  other  Courts  of  Equity  we  have  seen  may,  in  aid 
of  his  conscience,  as  it  is  termed,  before  decree  or  order,  direct 
a  case  to  be  stated  to  ^Ae  judges  of  one  of  the  Courts  of  law  upon 
a  question  of  law,  (r)  or  an  issue  or  an  action  to  ascertain  a 
question  of  fact,  (s)  A  Court  of  Equity  may  make  interim 
orders  in  all  cases  upon  affidavits^  and  after  answer  the  cause 
may  be  brought  to  a  hearing  and  decree,  without  directing  an 
issue  to  be  tried,  except  in  the  cases  of  a  bill  by  an  heir,  and  a 
rector  or  vicar;  for  in  general  and  subject  to  those  two  excep- 
tions, the  direction  of  an  issue  by  a  Court  of  Equity  is  in  its 
discretion,  and  its  object  being  solely  to  institute  further  in- 
quiry  for  the  better  information  of  the  Court  itself,  the  order 
for  the  trial  of  an  issue  is  ex  mero  motu.  (t) 


CHAP.  V, 
Sect.  VI. 


The  proceedings  in  Chancery  and  other  Courts  of  Equity,  Course  of  pro- 
like those  at  law  and  in  otherjCourts,  are  either /onwa/  or  sum-  ^/"^courts 
mary,  and  numerous  statutes  expressly  give  summary  powers,  are  formal  or 
The  formal  suits  are  by  filing  a  bill  and  compelling  the  de-  ^^^^''y* 
fendant's  appearance  by  subpoena  to  answer,  (and  which  may 
be  enforced  by  attachment  for  the  contempt  in  not  appearing, 
but  which  contempt  may  be  discharged  under  2  W.  4,  c.  58,) 
and  in  some  cases  immediately  after  filing  the  bill  upon  proper 
affidavits,  and  before  answer  the  complainant  may  move  for  an 
injunction.  (»)    In  general  the  defendant  answers  the  bill,  and 
issue  is  then  joined,  and  witnesses  are  examined,  and  the  cause 
proceeds  to  a  hearing  and  decree^  and  which,  in  case  of  non- 
compliance, can  in  general  only  be  enforced  by  attachment. 


Ducovery;  as  to  bills  of  discovery,  see  1 
Mad.  Pr.  196  to  216;  and  see  further  as 
to  bills  of  discovery,  antCt  this  volume,  54. 

(p)  BuUen  v.  Michtl,  3  Price,  399 ;  4 
Dow,  318,  3^0,  329 ;  bat  in  the  cases  of 
a  bill  filed  by  an  heir  or  a  rector  or  ricor, 
the  party  has  a  right  to  an  issue,  id, 

(9)  Hampwn  v.  Hampson,  3  V'es.  &  B. 
43  ;  Chit.  £q.  Dig.  Jurisdiction,  ▼.  p.  593. 

(r)  As  to  stating  a  case,  ante,  350  to  359. 

VOLk  II. 


i; 


[t)  3  Mad.  Ch.  Pr.  474;  ante,  352. 

[t)  BuUen  v.  Michel,  t  Price,  399 ;  and 
Peake  v.  Highfield,  1  Ross.  R.  559;  2 
Mad.  Ch.  Pr.  474,  as  to  the  general  rule 
and  exceptions. 

(u)  Ante,  vol.  i.  700.  If  the  defendant 
be  attached  for  contempt  in  not  appearing 
or  other  contempt  and  escape,  an  action 
lies  against  the  officer,  BUnver  v.  HoUis^ 
3  Tyrw.  356. 

I  I 
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CHAP.  V.     which  occasions  perpetual  imprisonment  unless  the  defendant 
'  — —  obey,  («)  or  the  Court  should  discharge  him  under  2  W.  4, 

c.  58;  and  in  some  cases  a  writ  of  msistance,  (which  is  in  the 
nature  of  a  writ  of  haberi  facias  possessionem  at  law,)  may  be 
issued  to  deliver  the  possession  to  the  party  entitled  under  the 
decree,  (y)  It  seems  that,  although  in  strictness  there  must  be 
the  same  certainty  as  to  parties  and  number  of  complainants  on 
a  bill  in  equity  as  in  an  action  at  law,  and  all  who  ought  must 
sue,  and  no  uninterested  party  should  be  joined,  or  the  bill  will 
be  demurrable ;(«)  yet  in  equity  the  consequences  of  omittbg 
a  necessary  party  are  not  absolutely  so  fatal  as  at  law^  for  in 
equity,  if  an  essential  party  who  has  an  interest  be  omitted  as  a 
complainant,  the  objection  may  be  cured  at  the  hearing  by  the 
undertaking  of  the  plaintiff  to  give  full  effect  to  the  Utmost 
rights  which  the  omitted  party  could  have  claimed,  provided 
those  rights  would  not  affect  the  rights  or  the  defence  of  the 
defendant,  (a) 

Summary  applications  are  usually  by  motion,  supported  by 
affidavits,  and  upon  which  both  parties  are  heard  and  an  order 
made ;  (b)  but  what  can  be  done  on  motion  may  also  be  effected 
by  petition.  In  general  aU  applications  for  payment  of  money, 
or  where  a  detailed  statement  is  requisite  to  attain  the  object,  a 
petition  is  preferred.  All  applications  for  special  injunctions 
during  the  long  vacation  are  made  on  petition.  No  original 
affidavit  can  be  read  in  Court,  but  it  must  be  previously  filed, 
and  an  office  copy  produced  in  Court  on  the  hearing  of  the 
motion  or  petition.  When  a  summary  or  particular  jurisdiction 
has  been  given  by  statute,  the  precise  course  of  proceeding 
there  directed  must  be  pursued,  the  same  as  we  have  observed 
is  essential  in  Courts  of  law.  (c) 

It  seems  that  a  party  entitled  to  proceed  by  motion  in  a 
Court  of  Equity  under  various  statutes  authorising  summary 
application,  is  not  thereby  precluded  from  filing  a  bill  in  equity 
to  obtain  the  same  object,  if  with  a  view  to  saving  his  right  of 
appeal  or  for  other  reasons  it  should  be  considered  the  more 
advisable  course ;  {d)  and  this  seems  to  be  analogous  to  the  de- 
cision at  law,  viz.  that  the  Assessed  Tax  Act,  43  G.  3,  c.  99,  s.  86, 
giving  an  appeal  to  two  commissioners,  does  not  take  away  the 

(t)  Ante,  Tol.  i.  865;  Blower  ▼.  HoUti,  (a)  Harveif  ▼.  Coek,  4  Rau.  R.  34. 

3  Tynv.  R.  S56.  (6)  %  Mad.  Ch.  Pr.  580, 581 ;  Mse  a 

(y)  Anu,  to],  i.  865,  701.  proceediog  by  jpeiition  and  affidavit  for  an 

(t)  ThB  King  (f  Spam  ▼.  Machado  and  injunction,  anU,  ▼ol.  i.  700,  701. 

othert,  4  Russ.  R.  2S5,  228  to  2S6,  240  (c^  BaytM  v.  Baynm,  9  Vea.  46t. 

to  24{,  56S ',  Harvey  ▼.  Cook,  4  Rass.  R.  {d)  Wall  v.  Attomey'General,  11  Price, 

34,  54,  55.  643. 
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jurisdiction  of  the  superior  Courts  to  try  the  validity  of  a  seizure    ^^^^yT* 
for  taxes  by  action,  (e) 


With  respect  to  the  jurisdiction  of  a  Court  of  Equity  to  in-  Annuity  deeds, 
terfere  in  cases  of  annuities,  the  53  6.  S^  c.  141,  s.  1,  enactSi 
that  if  there  be  not  a  proper  memorial  as  thereby  required,  the 
deed,  bond,  instrument  or  other  assurance,  shall  be  null  and 
Toid  to  all  intents  and  purposes,  but  is  silent  as  to  the  Court  to 
be  proceeded  in;  and  the  6th  section,  authorising  summary 
proceedings,  only  names  the  Court  in  which  the  action  is 
brought.  But  still  a  Court  of  Equity  by  its  general  jurisdiction 
has  power  to  decree  that  annuity  deeds,  when  void,  shall  be 
delivered  up  to  be  cancelled,  and  a  re*conveyance  executed,  and 
therefore  unless  the  case  can  be  brought  within  the  6th  section 
of  the  act,  it  is  most  advisable  to  resort  to  a  Court  of  Equity*  (/) 
The  6th  section  of  the  Annuity  Act,  53  6.  3,  c.  141,  gives  a 
judge  of  King's  Bench  or  Common  Pleas  summary  power  to 
compel  the  production  of  the  original  annuity  deeds  and  exa- 
mination with  a  copy,  but  singularly  no  such  power  is  extended 
to  a  baron  of  the  Court  of  Exchequer  or  to  a  judge  of  a  Court 
of  Equity*  A  Court  of  Equity  cannot  on  motion  order  the  deli- 
very up  of  an  annuity  deed  void  for  omission  in  the  memorial, 
but  the  proceeding  must  be  by  bill  filed,  {g) 

As  regards  submissions  to  arbitration  and  awards,  the  juris-  Arbitrmtions 
diction  has  been  altogether  transferred,  by  the  9  &  10  W.  3,  ^"^•'^••(O 
to  the  Court  of  which  the  submission  is  made  a  rule  of  Court, 
and  awards  of  that  nature  must  be  regulated  by  that  statute 
with  respect  to  the  period  within  which  the  application  must 
be  made  to  set  them  aside,  and  it  rather  seems  that  a  case  of 
fraud  does  not,  even  in  a  Court  of  Equity,  constitute  any  ex- 
ception ;  {k)  and  there  is  no  jurisdiction  in  equity  by  injunction 
to  stay  proceedings  at  law  upon  an  award  made  under  a  rule  of 
a  common  law  Court  under  the  statute  9  &  10  W.  3,  c.  15.(/) 
Although  the  statute  speaks  only  of  Courts  of  Record,  and  the 
Court  of  Chancery,  as  regards  its  equitable  jurisdiction,  is  not 
a  Court  of  Record,  yet  it  is  clear  that  a  submission  to  arbitration 
may  be  made  an  order  of  a  Court  of  Ekjuity,  and  the  award  en- 
forced by  attachment  or  set  aside  precisely  as  in  one  of  the 
superioif  Courts  of  Law.  (m) 

(e)  Earl  Shi^Uilmry  ▼.  UitmU,  1  B.  &  (t)  See  in  general,  ante,  124;  S  Mad. 

C.  666;  3  Dowl.  &  Rj.  84.  Cb.  Pr.  71t;  Chit  £q.  Dig.  Ut  Arbi- 

(/)  Holhrooke  ▼.  ShirpUfi,  1 9  Vet.  I5l ;  trator. 

10  Ves.  218;  Dupuis  v.  Edwardi,  18  Vei.  (k)  Auriol  ▼.  Smith,  1  Torn.  &  Rasa. 

358 ;  Wtare  y.  Horwood,  14  Ves.  S8;  10  126. 

Vet.  too ;  anU,  yol.  i.  7 10 ;  aod  Chit.  £q.  (/)  Gwhmett  v.  BmtmOer,  14  Vet.  530. 

Dig.  tit  ADnoity ;  ante,  331.  (m)  Ants,  this  vol.  p.  It4,  and  <  Mad. 

(g)  Ibid.  Ch.  Pr.  712. 
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CHAP.  V.  U][>on  principle  it  would  seem  that  the  Court  of  Chancery'  or 
— — — - —  the  equity  side  of  the  Exchequer  must  have  an  equal  summary 
dK:"ion  oIct'**  ^'ttmdfic^ion  over  solicitors  as  we  havfe  seen  Courts  of  Law  have, 
soiiciion.  (fi)  and  would  proceed  on  the  same  principle  in  the  exercise  of  such 
jurisdiction.  We  have,  in  the  early  part  of  this  volume,  con- 
sidered the  professional  education,  qualifications,  admission, 
duties,  rights  and  privileges  of  attomies  and  solicitors,  (o)  We 
have  also  stated  the  cases  in  which  a  Court  of  Law  will  interfere 
summarily  against  an  attorney  for  misconduct,  although  they  will 
not  for  mere  negligence,  but  in  the  latter  case  leave  the  client 
to  his  remedy  by  action ;  (o)  and  that  as  regards  the  jurisdiction 
to  tax  costs  at  common  law,  independently  of  the  statute  2  6. 2, 
c.  23,  the  decisions  at  law  are  discordant.  (/?)  The  decisions 
and  rules  in  equity  respecting  solicitors  are  nearly  to  the  same 
effect.  (;)  The  Court  of  Chancery  will  compel  a  solicitor  to 
deliver  his  bill  of  costs  and  deeds  and  papers,  although  there 
be  no  cause  depending,  (r)  So  they  have  jurisdiction  to  pre- 
vent  a  solicitor  from  abusing  the  confidence  reposed  in  him 
and  prevent  him  from  acting  against  his  former  client  in  a  matter 
where,  in  consequence  of  his  prior  employment,  he  acquired 
information  which  he  would  use  against  him ;  (s)  and  if  a  soli- 
citor has  been  guilty  of  malpractice  in  bankruptcy,  the  motion 
to  strike  him  off  the  rolls  may  be  made  to  the  Court  of  Chan- 
cery, though  not  in  the  matter  of  the  bankruptcy,  (t)  So  if  a 
solicitor  falsely  represent  that  an  injunction  has  been  obtained, 
he  may  be  struck  off  the  rolls ;  (u)  and  if  a  solicitor  assist  his 
client  in  obtaining  a  fraudulent  release,  he  may  be  properly 
made  a  party  in  a  suit  to  defeat  it.  (x) 

It  is  stated  in  one  case  that  a  solicitor  was  fined  SOL  for 
forging  counsel's  name  to  a  scandalous  answer,  (y)  and  that 
upon  an  attorney  or  solicitor  appearing  to  have  been  guilty  of 
gross  neglect,  the  Court  will  order  him  to  pay  the  costs,  (s) 
And  although  in  one  case  the  Court  is  reported  to  have  granted 
an  attachment  against  a  solicitor  for  negligence  ;(a)  yet  in  a  very 
recent  case,  the  Vice-Chancellor  refused  to  entertain  a  petiticrn 
by  a  client  against  his  solicitor  even  for  gross  negligence  in 


(n)  Sec  in  ^neral,  ante,  tliis  volame, 
1  to  45.  47  to  71,  339,  340 ;  Chit.  £q. 
Dig.  tit.  Solicitor ;  Smith's  Cb.  Pr.  5?B  to 
533,  &c.  • 

M  Ante,  338  to  340. 

{p}  Ante,  340.  It  seems  also  unsettled 
in  equity.  Beames,  255.  S56 ;  Smith's  Ch. 
Pr.  537. 

(9)  See  Smith's  Cli.  Pr.  533. 

(r)  In  re  Murrtnf,  1  Russ.  519;  Ex 
parte  FmH  Urbridge,  6  Vc$,  4?5. 


(s)  Ante,  vol.  i.  705 ;  and  Grimll  v. 
Peto,  9  Bing.  1 ;  Earl  Cholmandely  ▼. 
Lord  Clinton,  Coop.  80. 

(0  Ex  parte  Lowe,  1  Gl.  &  J.  78. 

(n)  Kimpton  v.  Ene,  «  Vcs.  k,  B.  35«. 

(x)  Howies  ▼.  Stewart,  1  Schol.  &  L. 
227. 

(t/)  Whiilock  V.  Mairitft,  Dick.  16. 

(t)  Fawkes  v.  Pratt,  1  P.  Wras.  593. 

(a)  Flood  V,  Mangle,  3  Atk.  566; 
Dick.  129. 
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suiFering  a  bill  to  be  dismissed  with  costs,  but  left  the  client  to     ^^^\7*  • 
bring  his  action  at  law  if  so  advised,  (ft) 

So .  the  Court  will  not  exercise  its  summary  jurisdiction  to 
compel  a .  vendor's  solicitor  to  perform  an  undertaking,  uncon- 
nected  with  any  pending  suit,  as  given  by  him  at  the  sale  of  an. 
estate  to  do  certain  acts  for  clearing  the  title ;  (c)  though  a  solicitor 
has  been  ordered  to  pay  all  the  costs  occasioned  by  his  refusing 
to  appear  for  a  defendant  at  the  hearing,  pursuant  to  his  un- 
dertaking, and  the  costs  of  the  application,  because  the  latter, 
was  given  in  connection  with  a  suit.  {cT) 

With  respect  to  a  solicitor's  costs,  it  seems  to  have  been  the 
opinion  of  Mr.  Beames,  in  his  Treatise  on  Costs,  that  the 
Chancellor  has  summary  jurisdiction  to  order  his  bill  for  costs 
incurred  in  that  Court  to  be  taxed  independently  of  the  enact- 
ment'in  2  G.  2,  c.  28^  s.  33  ;(e)  but  as  the  decisions  at  law 
upon  that  point  are  contradictory,  this  question  cannot  be  con- 
sidered settled.  (/) 

The.  Court  of  Chancery  we  have  seen  has  not,  or  at  least  When  die  Court 
will  not  exercise  directly  any  crtmina/ jurisdiction  even  to  pre-  noj^np*J5Sl>^^ 
vent,  much  less  to  punish  crime,  (g)  unless  perhaps  to  protect  or  wui  not  ex- 
an  in&nt,  (A)  or  where  a  party  is  vexatiously  proceeding  as  tj^***'' 
well  in  equity  as  criminally,  in  which  case  he  may  be  compelled  crimes. 
to  elect  and  abandon  one ;  (i)  and  this  Court  has  no  cognizance 
of  a  libel,  unless  it  constitute  a  libel  upon  or  abuse  of  proceed* 
ings  depending  in  that  Court  or  the  suitors ;  (k)  and  this  Court 
will  not  compel  a  discovery  in  aid  of  criminal  proceedings,  {l) 
But  although  a  Court  of  Equity  has  no  general  jurisdiction 
to   enjoin   or    regulate    proceedings    upon   indictments,    yet 
circumstances  may  give  it,  as  where  prosecuted  by  relators  in 
an  information  or  plaintiffs  in  a  suit  in  equity,  they  are  subject 
to  controul  by  order  personally  affecting  them,  but  not  the  de- 
fendants, (m)    Nor  has  the  Court  any  jurisdiction  over  matters 
o{ prize,  unless  there  be  a  trust;  {n)  nor  as  a  Court  of  appeal, 
from  the  decisions  either  of  the  Privy  Council  or  the  commis- 
sioners under  the  acts  and  conventions  for  indemnifying  British 
subjects  from  the  confiscation  of  their  property  by  the  French 

(6)  Frtuikland  v.  Luau,  13  Not.  1831,  (h)  Ante,  ToLi.  697  to  699  ;  2SwaDst 

Smith's  CIj.  Pr.  533.  415. 

(c)  Pearl  v.  BuAill,  2  Sim.  38.  (t)  Ante,  vol.  i.  699, 700 ;  1 8  Ves.  220; 

(d)  Cook  V.  Broomhead,  16  Ves.  133.  (k)  2  Atk.  469 ;  ante,  vol.  i. 

(«)  Beames  on  Costs,  255,  256,  262  ;  (/)  Ante,  vol.  i.  700,  708 ;  2  Ves.  398. 

Smith's  Cb.  Pr.  537.  (m)  18  Ves.  220. 

(/)  Ante,  340.  (n)  Ante,  vol.  i.  818 ;  2  Mod.  Ch.  Pr. 

(g)  Ante,  vol.  i.  697  to  700.  288;  Parker  v.  TouUmns,  1  Cox,  265. 
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When  not  over 
marriages.  (() 


revolationary  government^  (o)  unless  in  case  of  a  trust.  (/»)  Nor 
will  a  Court  of  Equity  entertain  a  bill  to  rescind  the  orders  of 
the  Court  of  Exchequerj  as  a  Court  of  Revenue,  nor  interfere 
in  a  matter  which  the  Exchequer,  as  a  Court  of  Revenue,  was 
competent  to  decide,  (j) 

When  cammiisiancrs  or  persons  (as  under  the  Acts  for  re* 
demption  and  sale  of  the  Land  TaZ|  4fi  G.  3,  c.  1 16,  s.  164^)  act 
merely  ministerially,  there  is  consequently  no  remedy  against 
them  in  a  Court  of  Equity,  but  only  either  by  mandamus  in 
the  King's  Bench  (which  is  doubtful,  unless  to  compel  them  to 
grant  certificates  to  persons  proposing  to  purchase,)  or  a  suit 
in  the  Exchequer,  in  such  cases  as  are  specially  provided  for 
by  the  act ;  (r)  and  when  there  is  a  preferable  remedy  at  law  by 
mandamus  or  quo  warranto,  this  Court  will  not  interfere,  {s) 

The  SpirihuU  Court  has  exclusive  cognizance  of  the  rights  and 
duties  arising  from  the  marriage  state,  and  Courts  of  £2quity, 
therefore,  have  no  jurisdiction  upon  a  contract  for  separation; (a) 
and  though  a  Court  of  Equity  has  jurisdiction  to  decree  the 
specific  performance  of  an  agreement  between  husband  and  wife 
for  a  separation  and  separate  maintenance,  («)  yet  the  legaliiy  of 
marriage  cannot  be  determined  in  a  Court  of  Equity,  especially 
after  sentence  in  the  Spiritual  Court,  in  causa  jactitationis  matri* 
monii ;  and  this,  although  the  proceedings  there  were  only  a 
feint  and  collusive;  (y)  and  the  feet  of  a  marriage,  if  charged  in 
a  bill  in  equity,  and  denied  by  the  answer,  there  being  evidence 
in  the  cause^  must  be  tried  at  law  by  a  jury,  (z)  But  equity  has 
incidentally  jurisdiction,  as  where  a  trust  has  been  created;  and 
therefore  though  a  Court  of  Equity  has  no  immediate  jurisdiction 
over  a  contract  for  separation,  yet  it  has  where  a  third  person 
has  covenanted  to  indemnify  the  husband  against  the  wife's 
debts,  or  where  a  fortune  accrues  to  die  wife  after  separa- 
tion, (o)  So  a  Court  of  Ekjuity  will  in  some  cases  decree  a 
wife  alimony,  though  she  have  a  sentence  for  it  in  a  Spiritual 
Court,  (6)  and  the  Court  of  Chancery  and  the  Biaster  of  the 
Rolls  or  Vice-Chancellor  may  secure  the  payment  of  alimcHiy 
allowed  by  the  Ecclesiastical  Court  by  ne  exeat ;  (c)  but  in 
general  equity  will  not  decree  alimony,  except  where  there  has 


(o)  HHlr.  Reardimy  2  Sim.&  Sta.431. 

<p)  t  Ron.  608;  tnde,  vol.  L  818. 

(q)  DUlon  V.  Buxton,  S  Ridg.  P.  C.  80 ; 
p9§tt  45S,  4S^ 

(r)  Wmarni  v.  Steward,  $  Mcrin  473. 

(i)  AUomtg-Gngrai  v.  Rmftudtk,  1  £q. 
Ab.  ISI ;  atite,  379, 380;  pafC,4d7,  n.<«i). 

<0  See  ia  gem^l  Chit.  £q.  Dig.  tit. 
JariidaGUea,vii.p.d9& 

(«)  Legtird  t.  Jokmon,  3  Ves.  332. 


(x)  Fletcher  v.  FUteher,  «  Cox,  99. 

(y)  Hatfidd  n  Hatjiekl.  5  Bro.  P.  C. 
100 ;  3  Vc9.  359 ;  CbiU  £q.  Dig.  voL  L 
598,  where  tec  exceptions. 

(s)  Rent  t.  Fez,  9  Ve».  S69« 

(o)  Stqtra,  note  (jf). 

(6)  Angier  t.  Angier,  Pre.  Chen.  496  ; 
Gilb.  £q.  R.  152. 

(c)  AnU,  w^.  LfSX  to  753  $  3Alk. 
295  i  11  Ves.  526. 
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been  an  agreement  between  the  parties,  (d)    Where  a  ward  of    CHAP.  v. 
the  Court  has  been  married^  if  the  Master  should  report  tfbt  — — — ! — 
the  marriage  was  invalid,  a  second  marriage  may  be  ordered 
by  the  Court,  (e)  although  the  statutes  58  G.  3,  c.  81,  and  4  G. 
4,  c.  76,  B.  S7,  prohibit  any  suit  in  an  Ecclesiastical  Court  to 
compel  marriage. 

There  are  cases  in  which  a  Court  of  Equity  have  decreed  When  not  over 
aUmany  to  the  wife ;  but  it  should  seem  that  equity  has  no  ^^^^^'  ^^^ 
proper  jurisdiction  over  the  subject,  except  upon  an  agreement 
between  the  parties,  (g)  However,  we  have  seen  that  in  some 
cases  equity  will,  by  writ  ne  exeat  regno,  restrain  the  husband 
from  quitting  the  kingdom  to  evade  payment  of  an  agreed  or 
decreed  allowance.  (A)  In  other  cases  alimony  should  be  pro- 
ceeded for  in  an  Ecclesiastical  Court,  (i) 

Nor  has  this  Court  any  jurisdiction  to  determine  on  the  When  not  over 
aaUdUy  of  a  wiUy  either  of  real  or  personal  property,  on  the  ^'  ^' 
ground  of  frauds  or  otherwise ;  the  validity  of  a  devise  of  real 
property  must  be  determined  by  a  jury,  and  the  validity  of  a 
will  of  personalty  can  be  decided  upon  only  in  the  Ecclesiastical 
Courts*  (A)  But  pending  litigation  in  the  Ecclesiastical  Court, 
a  bill  for  an  account  and  receiver  is  sustainable.  (/)  If  a  pro«- 
bate  be  obtained  by  fraud,  (over  which  peculiarly  Chancery 
has  cognizance,)  then  that  Court  may  interfere  by  injunction, 
&c«  (m)  Where  the  question  in  the  cause  appeared  to  be  between 
persons  in  their  ecclesiastical  capacity.  Chancery  will  not  in- 
terfere, but  leave  it  to  the  Ecclesiastical  Court,  as  being  the 
proper  tribunal  to  determine  it.  (»)  But  mistakes,  apparently 
on  the  face  of  a  will,  may  be  rectified  in  equity,  (o)  and  ambi- 
guities in  technical  terms  may  be  explained  by  parol  evidence 
of  scientiflc  persons ;  ip)  and  Courts  of  Equity  have  exclusive 
jurisdiction  over  a  devise  of  reed  estate  to  pay  debts,  {q) 


(d)  1  Fonb.  £q.  105  ;  1  Ch.  Rep.  24, 
Sr,  99, 118 ;  1  Chas.  Cas.  150 ;  S  Atk. 
96  ',  3  Atk.  548  ;  2  Vero.  386,  761 ;  3 
Bro.  Cb.  R.  614;  pott.  Alimony, 

(«)8  Ves.  74;  8  Com.  Dig.  1035; 
and  see  1  Mad.  Ch.  Pr.  347,  as  to  tbe 
jurisdiction  of  the  Coart  of  Chaocerjover 
its  wards. 

(/)  When  the  Court  of  Chancery  will 
decree  ailowanoe  in  nature  of  alimony, 
Uc.  Chit.  £q.  Dig.  Husband  and  Wife, 
522. 

(g)  1  Fonb.  £q.  205 ;  1  Chan.  R.  24, 
87,  99,  118,  150;  2  Atk.  196;  3  Atk. 
548 ;  2  Vern.  386,761,752  ;  3  Bro.  Cb. 
R.  604;  Lit.  R.  78;  Wood's  Inst.  62; 
Am^  ▼.  Augier,  JPrec.  Ch*  496 ;  Gilb. 
£q.  B.  152. 


(h)  3  Atk.  295 ;  Dick.  143;  supra,  434; 
ante,  vol.  i.  732  ;  bat  see  1  Yes.  94;  11 
Ves.  526. 

(0  Post,  Ecclesiastical  Courts, 

(k)  Warwick  w,  Oerrard,  2  Vena.  8, 
76 ;  Jones  v.  Jones,  3  Meriv.  2 ;  Pember- 
tan  r,  Pemberton,  13  Ves,  297;  1  Chit. 
Eq.  Dig.  697. 

(()  Atkinton  ▼.  Henshatn,  2  Ves.  &  B. 
85 ;  Ball  V.  Oliver,  id.  96. 

(m)  Barnesley  v.  Powell,  1  Ves.  287. 

(n)  Clare  Hall  v.  Orwin,  Dick,  457. 

(o)  1  Mad.  Ch,  Pr.  80  to 85 ;  1  Swanst, 
28;  5  Mad.  208,  216,  451. 

(p)  Ante,  Tol.  i.  112. 

(q)  Barker  t.  May,  9  Bam.  &  Cres. 
169. 
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CHAP.  V.         Bills  and  suits  by  legatees  have  already  been  adverted  to,  (r) 
^'•'"'  ^^'      and  the  remedy  in .  the  Ecclesiastical  Court  will  presently  be 


fully  stated. 

Not  if  the  re-  If  it  appear  upon  the  face  of  a  bill  filed  that  the  complainants 
law  ^&c.  wiless  ^5"^'  ^s  Well  as  remedy  are  only  legal  or  cognizable  only  in  a 
Equity  has  a  Court  of  Law  ov  Admiralty,  or  a  Court  of  Prize,  and  not  re- 
4tt^juiisdic-  mediable  in  the  Court  of  Equity,  then  the  latter  Court  has  no 
tioii.  jurisdiction^  and  the  defendant  may  demur  to  the  bill;(«) 

and  no  suit  lies  in  equity  for  a  sum  of  money  certain  and  re- 
cognized to  be  due  or  agreed  to  be  paid  by  contract,  especially 
when  by  specialty ;  (/)  nor  can  a  bill  be  filed  in  any  respect  to 
enforce  a  personal  contract,  excepting  in  a  few  cases  noticed  in 
the  previous  volume,  or  merely  for  discovery  of  evidence  in 
aid  of  an  action  at  law,  and  not  praying  relief,  (if)  Nor  is  a  bill 
sustainable  for  mesne  profits,  or  for  compensation  for  waste  reco- 
verable at  law,  unless  there  was  some  impediment,  as  infancy ;  (x) 
and  we  have  seen  that  an  heir  cannot  sustain  a  bill  to  recover 
the  possession  of  an  estate  or  title  deeds,  though  he  may  in 
certain  cases  for  a  discovery  merely  in  aid  of  proceedings  at 
law;(y)  and  in  on^  case,  upon  a  bill  having  been  filed  in 
equity,  for  payment  of  a  promissory  note,  which  was  not  originally 
negociable,  and  which  had  been  cut  in  half  and  one  part  lost, 
and  the  bill  tendered  an  indemnity,  the  Master  of  the  Rolls 
seemed  to  think  '^  that  the  plaintiff  might  recover  at  law,  and 
therefore  he  was  afraid  of  breaking  in  upon  the  rules  established 
as  to  the  jurisdiction  of  the  Courts,  that  where  a  party  can  re^ 
cover  at  law,  he  ought  not  to  come  into  equity  ;*'  {z)  and  al- 
though a  Court  of  Equity  will  on  bill  filed  set  aside  or  restrain 
a  debtor  from  pleading  or  using  a  release  obtained  by  undue 
means,  yet  it  will  not  decree  payment  of  the  legal  debt  upon 
such  a  bill,  (a)  A  Court  of  Equity  cannot  in  general  relieve 
by  decreeing  compensation  for  nonperformance  of  an  agree- 
ment or  contract  merely  relating  to  personalty,  and  such  damages 
must  be  proceeded  for  at  law ;  (6)  and  where  a  bill  was  filed 
to  recover  money  upon  a  policy  of  insurance,  the  defendant 
demurred,  because  the  remedy  was  only  at  law.  (c)  There  are, 

(r)Ante,  424,425}    Chit.   Eq.  Dig.  (i)  Momp  ▼.  Eodon,  16  Vcs.  4S0 ; 

Jurisdiction,  697.  In  Hantard  v.  Robinum,  7  Barn.  &  Cres* 

(s)  Hawshaw    v.    Parkint,    2   Swanst.  90 ;  and  Macartney  v.  Graham,  2  Simon's 

546;  2  Mad.  C.  P.  170.171,288;  Camp.  R.   285;    Mossop  v.   £(tt2(m  appears   to 

bell  V.  French,  2  Cox,  366  ;   French  v.  have  been  doabted ;  but  it  will  be  found 

Connelly,  2  Anst.  454;  Carj^'s  Rep.  15,  well  decided,  because  as  the  lost  note 

20.  vvas  not  negociable,  no  third  person  could 

(()  HoUes  ▼.   Carr,  3  Swanst.  644;  have  sued  upon  the  same,  and  tlierefore 

ante,  vol.  i.  858.  the  remedy  was  at  law. 

^tt)  Ante,  vol.  i.  850  to  860.  (a)  Pauroe  v.  Pascoe,  2  Cox,  109. 

(x)  6  Ves.  88  ;    aUter,  if    equitable  (6)  CUnan  v.  Cooke,  1  Sch.  &  Lef.  25. 

waste,  1  Mad.  116.  (c)  Chekuffv.  J^ndon  Atsurance  Com* 

(y)  Ante,  54 ;  Crow  v.  Tyrell,  3  Mad.  pony,  4  Bro.  P.  C.  436. 
R.  182. 
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however,  a  few  exceptions,  (c/)  And  where  a  Court  of  Equity 
has  concurrent  and  equal  jurisdiction,  a  bill  there  may  be  sus- 
tained, (e)  And  although  there  might  originally  have  been 
an  ^  objection  to  a  bill  filed  in  a  Court  of  Equity  for  want  of 
jurisdiction,  and  the  matter  might  be  properly  triable  at  law, 
yet  the  defendant,  by  filing  a  cross  bill,  may  give  the  Court 
jurisdiction.  (/)  And  when  it  is  doubtful  whether  the  Court 
of  Equity  has  jurisdiction,  the  Court  will  not  try  the  point  on 
a  demurrer,  (g) 

There  are  also  cases  of  a  defendant  sued  at  law,  where,  al- 
though the  facts  might  equally  afford  a  defence  at  law,  yet  he 
might  file  a  bill  in  equity  for  relief.  (A)  As  where  a  defendant 
at  law  has  accepted  a  bill  for  the  accommodation  of  the  plain- 
tiff; (<)  but  where  an  injunction  is  prayed  against  proceedings 
at  law  on  that  ground,  the  Court  of  Equity  may  require  the 
defendant  at  law  to  bring  the  alleged  debt  into  the  Court  of 
Equity,  until  the  hearing  of  the  cause,  when,  if  a  perpetual 
injunction  be  granted,  the  money  will  be  refiinded,  with  any 
interest  made  in  the  mean  time,  {k) 


CHAP.  V. 

Sect.  VI. 


If  the  Court  of  Equity  have  concurrent  jurisdiction,  then  it  Mrhen  the  re- 
would  be  improper  to  demur  to  the  bill ;  and  where  a  bill  was  filed  l"**'^  ?}  I*''  °' 

**  ,,  in  equity » con- 

fer relief  against  an  order  of  the  commissioners  of  sewers,  and  carrent,  whidi 

the  defendant  demurred  on  the  ground  of  want  of  jurisdiction,  "  P^^'^^c. 
such  demurrer  was  overruled.  {I)  But  an  injunction  against  the 
act  of  commissioners  of  sewers  reducing  the  height  of  water  in 
a  river,  was  dissolved,  there  being  a  much  shorter  remedy  by 
certiorari  in  the  Court  of  King's  Bench,  who  interfere  with 
great  caution,  (m). 

In  some  of  the  cases  of  jurisdiction  alluded  to,  especially 
whenever  the  interest  in  real  or  personal  property  is  merely 
equitable,  the  Court  of  Equity  has  either  exclusive  or  concur- 
rent or  preferable  jurisdiction  to  that  of  a  Court  of  Law. 
In  the  case  of  a  lost  deed,  although  it  was  formerly  supposed 
to  be  otherwise,  (n)  it  is  now  settled  that  an  action  at  law  is 


(d)  Ante,  vol.  i.  850  to  860 ;  and  in 
cdsc  of  a  lost  bill,  payment  ma^  be  de- 
creed, ante,  404,  note  (d). 

(e)  Same  case  as  in  note  (s),  preceding 
page ;  and  see  infra,  note  (m)  (n). 

(/)  2  Mad.  Ch.  Pr.  288 ;  Burgeu  ▼. 
Wkealef  Eden,  190. 

(/r)  0*Brien  ▼.  Irwin,  1  Ridg.  L.  &  S. 
361;  Wejfnumth  v.  Bayer,  1  Ves.  jun.  416. 

(h)  7  Ves.  249. 

(i)  —■    ▼.    Adams,  Young's   Eq. 

Exchequer  Reports,   117;    Sparrow   t. 


Chitmant  9  Bam.  &  Cres.  241;  antet 
▼ol.  i.  706,  note  (x) ;  but  see  considera- 
tions essential  before  applying  to  a  Court 
of  Eqoity,  id  709. 

(k)  Id,  ib,  and  ante,  ro\,  i.  709. 

(/)  Box  V.  Alien,  Dick.  49. 

(m)  Kerrison  v.  Sparrow,  19  Ves.  449 ; 
ante,  434,  note  (<}. 

(n)  Toulmm  ▼.  Price,  5  Ves.  238 ; 
2  Madd.  Chan.  Pr.  170;  7  Ves.  19 ; 
9  Ves.  466. 
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sustainable,  the  declaration  averring  the  destruction  or  loia  as 
an  excuse  for  a  profert ;  and  in  general  an  action  at  law  is  pre- 
ferablei  as  most  expeditious, (/)  But  there  are  exceptions. («) 
And  if  a  negociable  bill  or  note  be  lost,  no  action  at  law  is  sua- 
tainable,  and  the  remedy  must  be  by  bill,  after  tendering  an 
adequate  iqdemnity ;  (»)  and  the  defendant  may  file  a  bill  to 
restrain  the  action  at  law  when  the  instrument  was  negooiA- 
ble.(o) 

In  matters  of  account,  also,  as  between  mortgagor  and  mortp 
gagee,  the  former  has  in  some  cases  a  sunmiary  remedy  at  law 
by  express  statute ;  (p)  and  a  principal  may  sue  bis  agent  at 
law  for  not  accounting,  or  may  proceed  in  equity.  (9)  Parindrs 
in  general  must  proceed  against  ^ach  other  in  equity,  or  by 
action  of  account,  unless  there  has  been  an  admitted  balance  in 
&your  of  one,  (r)  or  an  express  covenant  to  account  and 
pay,  (if)  and  in  lieu  of  a  bill  in  Cbapeery  or  the  Exchequer,  to 
account  for  the  value  of  tithe,  the  tithe  owner  may,  as  we 
have  seen  in  the  case  of  predial  tithe,  sustain  an  actbn  of 
debt  for  treble  the  value  of  the  tithe  the  defendant  ought  to 
have  set  out.(^)  When  the  contest  relative  to  tithe  is  with  many 
inhabitants,  then  a  bill  is  preferable  to  an  action ;  but  in  case 
of  a  single  individual  refusing  to  set  out  tithe,  an  action  at  law 
may  be  preferable,  but  still  dependmg  on  other  facts.  When 
the  debt  for  tithe  is  under  £20,  a  suit  in  the  £cclesi^cal 
Court  Sqt  subtraction  of  tithe  may  be  preferable,  becauae  the 
defendant  caimot  be  discharged  from  imprisonment  without 
payment,  (tf)  When  fraud  can  be  proved  at  law,  it  is  equally 
available  there  as  a  defence  against  a  deed  or  contract  as  in 
equity  ;(«r)  but  if  the  fraud  cannot  be  established  without  the 
assistance  of  a  bill  for  a  discovery  and  the  defendant's  answer, 
then  a  bill  should  be  filed )  and  although  in  general  a  person  is 
not  bound  to  aijswer  a  bill  subjecting  bim  to  a  penalty,  it  b 
otherwise  by  express  enactment  in  some  cases,  as  in  gaming  (y) 
and  stock-jobbing  transactions, (a;)  when  the  party  is  obliged  to 
answer  a  bill  of  the  party  aggrieved,  though  not  that  of  an 


(I)  lUad  ▼.  Broohnan,  3  T.  R.  151 ; 
SJCftdd.  Cbaa.  Pr.  170. 

(«)  EaM  IndU  Company  ▼•  B^ddam, 
9  Vcs.  464;  Etut  India  Compmy  y.  Do- 
nald, id.Vb. 

{jt)  Hanmrd  ▼.  Robmtan,  7  B.  &  C. 
90. 

(o)  Dmna  ▼.  Dodd,  4  Price,  176, 
when  not,  Meuop  v.  Eadm,  t6  Vcs.  4S0. 

ip)  AnU,  331. 

<f)  5  Taant.  431;  1  Mtfsb.  115; 
2  Camp.  238;  £q.  Cas.  Ab.  5;  7  Ves. 


588;  2Yoang&  J.  33. 

(r)  tT.R.476;  2  Bins.  170;  SBing. 
55;  6  B.  &  C.  368;  1  Stark.  78;  anU, 
▼ol.  1.  869,  870. 

(i)  13  £ast,  8 ;  <  T.  R.  538,  482. 

(t)  Ante,  vol.  i.  218  to  321,  398. 

(h)  ExparU  Kay,  1  B.  &  Adol.  652. 

(x)  Per  Asbhurst,  J.  in  Cocktkiolt  ▼. 
B«nM€tt,  2  T.  R.  763. 

(y)  9  Amie,  c.  14,  s.  3. 

(s)  7  G.  2,c.8,  8.2. 
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informer,  (a)     There  ia  also  in  general  no  remedy  at  law  for     ^^^^^' 
a  legacyt  bul  a  suit  must  be  commenced  either  in  a  Spiritual   ■         — 1- 
Court  or  in  equity.    In  general,  when  the  legacy  is  of  eonsii> 
derable  value»  it  is  preferable  to  proceed  in  the  latter  Court, 
because  there  the  Aind  may  be  secured  in  Court ;  (6)  but  when 
the  legacy  is  small,  it  may  be  readily  recoTcred  in  the  Ecclesi* 
astical  Court,  (e) 
Another  rule  is,  that  when  the  claim  is  to  small  as  not  to  Not  vrhen  the 

•      .•«•    •  1  ,9  A  1*         •  #^        ^      i»  claim  18  80 smaJl 

justify  in  prudence  the  expenses  of  proceedmg  m  a  Court  of  as  to  be  infra 
Equity,  it  will  not,  in  mercy  to  the  claimant,  interfere  or  permit  ^i*!^?^ 
a  suit,  or  otherwise  aflbrd  relief,  the  matter  being  hifra  dignu- 
taiemf  to  which  rule,  however,  we  have  seen  there  are  some 
exceptions,  (cf)  A  bill  of  interpleader,  where  the  sum  in  dispute 
is  under  .£10,  cannot  be  sustained.  («)  Certainly  fi>r  a  small 
legacy  or  elaim  much  under  .£100,  it  is  not  worth  while  to  file 
a  bill  in  Chancery,  unless  where  it  is  certain  that  there  is  an 
adeqMate  fund,  and  the  costs  of  the  suit  will  be  decreed  to  be 
paid  out  of  such  fund.  In  the  case  of  a  small  legacy,  we 
shall  find  that  the  best  remedy  is  in  the  Court  of  Arches.(/)  It 
would  be  well  if  the  legislature  would  constitute  some  adequate 
Court  for  the  recovery  of  small  equitable  claims,  and  perhaps 
a  measure  similar  to  that  forming  part  of  the  proposed  Local 
Court  bill  would  be  salutary* 

It  must  have  been  observed,  thai;  the  usual  arrangement  of  Sammary  of  the 
the  subjects  of  the  jurisdictbn  of  the  Chancellor  and  his  Court  d?^timi^lVco^^ 
of  Chancery,  is  by  no  means  analytical  or  clear,  and  unquea-  oi  Chancery. 
tionably  the  particulars  of  such  jurisdiction  would  have  been 
better  arranged  under  two  principal  heads,  as  Jirsi,  in  favour  ^ 

of  creditors  and  claimants  who  seek  to  eHablUh  some  claim  f 
and  seeomdifft  on  behalf  of  parties  who  seek  to  resUi  some 
present  or  future  elaim* 

On  the  part  of  the /0rmer  are  all  those  biUs  and  proceedings 
which  seek  immediately  to  litigate  and  establish  a  claim,  or  to 
prevent  it  from  being  incumbered  hereafier  with  difficulty.  Of 
this  description  are  all  bills  by  a  cestui  que  trust  against  his  trus* 
tee,  where  the  claimant  having  only  an  equiiable  right  or  interest^ 
he  could  not  in  his  own  name  sue  at  law ;  as  where  a  bcdad  or 
other  contract  has  been  executed  to  A.  to  pay  money  to  him, 

(a)  TkittUwood  ▼.   Craor^,  1  ManUi,  (c)  Pott,  467,  MdiuEceUaasticalOmrU, 

497  ;  6  Taunt.   141 ;   M'CTel.  R.   185  ;  (d)  See  the  rule  and  esceptioos,  ante, 

Billing  V.  PulUy,  2  Marsh.  125 ;  Raw-  vol.  i.  BtS. 

lingt  V.  Hall,  1  C.  fie  P.  1 1 ,  3«5.  (e)  Ante,  418 ;  Smith  v.  Target,  t  An»t. 

(6)  Shorp/ei  v.  Skarpki,  M'Clel.  R.  530. 

506  5  anu,  vol.  i.  551,  716.  (/)  Port,  467,  and  n. 
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'- — '■ —  consequence  of  A.  neglecting  to  act,  B,,  the  cestui  que  trust,  is 

or  may  be  prejudiced,  and  in  which  case,  as  he  could  not  ai 
law  sue  either  his  own  trustee,  or  proceed  against  the  third 
party  who  contracted  to  pay  or  to  perform,  his  only  remedy, 
after  formal  and  proper  request  to  A.  to  act,  and  B.  to  pay  or 
perform,  is  only  by  bill  in  equity,  because  in  general  the  dis- 
cretion to  act  having  been  vested  in  A.  as  a  trustee,  he  is  not 
liable  to  be  sued  at  law,  or  even  in  equity,  unless  it  can  be 
shewn,  that  under  the  circumstances  A.,  the  trustee,  ought  to 
have  acted,  and  enforced  the  performance  by  B.  The  same 
principle  equally  applies  to  trustees  of  real  property ;  and  be- 
fore filing  a  bill  in  either  case,  care  should  be  observed  to 
adopt  so  clear  a  line  of  courteous  conduct  towards  the  trustee, 
as  to  ensure  the  approbation  of  a  Court  of  Equity  in  favour  of 
the  cestui  que  trust. 

There  are  also  cases  where,  although  a  complainant  may  be 
confident  that  the  legal  interest  in  real  property  is  primd  facie 
vested  in  him,  so  as  to  enable  him  on  his  own  demise  to  sustain 
an  action  of  ejectment,  but  yet  there  may  be  reason  to  fear 
that  some  term  for  years  is  outstanding,  although  satisfied  and 
attending  the  inheritance,  but  which  if  proved  on  the  trial 
might  cause  a  nonsuit,  though  as  neither  the  lessor  of  the  plain- 
tiff nor  the  defendant  beneficially  claimed  against  the  termor, 
it  would  be  unjust  to  bring  it  forward  so  as  to  prevent  the  trial 
and  decision  upon  the  substantial  right  and  recU  merits; 
in  such  a  case  a  bill  may  be  filed  and  decree  obtained,  pre* 
venting  the  party  in  possession  from  setting  up  or  availing  him- 
self of  such  terms  as  a  ground  of  nonsuit.  (/)  Still  more,  if 
a  complainant  apprehended  that  the  party  in  possession  has  in 
his  custody  title-deeds  or  documents  that  might  embarrass  the 
trial,  he  may  file  a  bill  stating  his  own  title  or  claim  as  heir,  and 
pray  a  discovery  of  writings  alleged  to  be  in  the  possession  or 
power  of  the  defendant,  {g) 

Again,  if  a  party  beneficially  entitled  under  a  contract  dis- 
cover some  defect  therein,  in  consequence  of  the  same  not 
having  been  prepared  or  executed  according  to  the  real  inten- 
tion of  the  parties,  he  may,  in  order  afterwards  to  enforce  his 
demand  at  law  corresponding  with  the  real  intention,  file  a  bill 
to  compel  the  contracting  party  to  execute  a  proper  deed  or 
security,  and  this  even  against  a  surety; (A)  or  if  he  agreed  to 


(/)  1  Madd.  Chtu.  Fr.  201,  !I59.  (h)  AnU,  vol.  i.  710|  711. 

(g)  Jfnd.  200. 
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an  insufficient  stamp,  he  might  be  compelled  to  execute  a  per- 
fect and  binding  seourity.(f)  And  in  the  instance  of  the  loss 
of  a  negociable  security,  the  creditor  may,  after  request  and 
ofier  of  a  reasonable  indemnity,  compel  the  party  to  execute 
a  fresh  security,  or  rather  to  pay  when  the  security  is  already 
over-due.  (A)  So  if  the  contract  were  to  convey  an  estate,  or 
perform  some  other  act  which  might  still  be  specifically  per- 
formed, and  where  the  breach  of  contract  cannot  be  so  well  com- 
pensated by  the  payment  of  damages,  then,  subject  to  a  certain 
judicious  exception,  the  claimant  may  file  a  bill  in  equity,  and 
compel  the  actual  performance  of  the  act  stipulated  to  be  done, 
and  which  being  usually  the  sale  or  purchase  of  some  real  pro- 
perty, would  occasion  permanent  and  continuing  loss,  unless 
performed  in  its  very  terms.  To  these  may  be  added  all  biDs 
to  prevent  loss,  waste  or  injury,  to  which  we  have  already  re- 
ferred. 

On  behalf  of  a  defendant  or  person,  on  whom  a  claim  is  made, 
and  who  insists  he  has  equitable  ground  for  resisting  it,  are  the 
various  cases  of  accident  ^  mistake ,  or  fraud  stated  in  a  bill,  and  in- 
sisted upon  as  a  ground  either  for  obtaining  aninjunction  against 
negociatingt  or  a  decree/or  delivering  up  the  security  obtained 
by  unjust  or  illegal  means.  So  a  person  himself  claiming  no 
interest,  or  at  most  a  lien  which  must  at  all  events  be  satisfied, 
may,  if  there  be  several  claimants  of  the  same  chattels,  money 
or  debt,  file  a  bill  of  interpleader.  Bills  of  injunctions  to  re- 
strain  proceedings  at  law  are  exceedingly  frequent,  and  operate 
not  as  h  prohibition  to  the  Court  of  Law,  or  Ecclesiastical  Court, 
but  merely  control  the  party  from  proceeding  therein.  In 
those  cases  the  Court  of  Chancery  does  not  dispute  the  juris- 
diction of  the  other  Court,  but  proceeds  upon  the  ground  that 
the  party  suing  has  made  an  improper  use  of  the  jurisdiction^ 
contrary  to  equity  and  conscience.  (/) 

Bills  to  ascertain  boundaries,  to  perpetuate  testimony,  and 
for  discovery,  or  for  a  commission  to  examine  witnesses  on  in- 
terrogatories, may  be  obtained  by  either  litigating  party. 

Anciently  the  Chancellor  exercised  all  these  and  other  dif-  ^«  Chaneelior. 
ferent  branches  of  jurisdiction  in  person,  as  he  still  may  do ;  but  fromThc^pres- 
towards  the  end  of  the  last  century,  and  in  the  present,  it  was  *?'*  ^^  '^"'®.  ^^ 

/•111  ni.  -.Vi  inena  several 

found  that  the  great  pressure  of  busmess,  and  the  number  of  branchet  of  ju- 
risdiction, and 

"       -— — — — ___^___  the  same  dele- 
gated to  other 
(0  Ante,  vol.  i.7l0,  711,  (i)  HtW  v.  Tttnwr,  1  Atk.  516,  630;  Coarts  orof. 

(ft)  Ante,  404.  1  Madd.  Cb.  Pr.  ISO.  fleers. 
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: —  rendered  it  difficult,  if  not  impracticable  for  him  to  attend  Co 

all|  at  least  without  occasioning  great  delay ;  and  therefore  the 
Court  and  jurisdiction  of  the  VicerChancellor  was  created 
by  the  53  Geo.  3,  c.  S4.  And  the  equity  jurisdiction  of  the 
Court  of  Exchequer  was  with  the  same  object  enlarged  by 
the  57  G.  3,  c.  18»  and  3  &  4  W.  4,  c.  41,  ss.  S5  and  87; 
and  the  Bankruptcy  Court  and  Court  of  Review  were  esta* 
blished  by  1  &  2  W.  4,  c.  56,  for  the  very  purpose  of  relieving 
the  Chancellor  from  the  direct  pressure  of  bankruptcy  peti- 
tions ;  and  the  3  &  4  W.  4,  c.  94,  sect.  84,  authorizes  and  re- 
quires every  future  Master  of  the  Rolls  (or  the  present  if  he 
think  fit)  to  give  directions  for  that  purpose,  to  hear  motions, 
pleas,  and  demurrers  in  his  Court,  as  hereafter  are  more  fully 
stated,  being  an  extension  of  bis  previous  practice.  And  the 
13th  section  of  the  same  statute  relieves  the  Court  of  Chan* 
eery  of  a  burthensome  part  of  its  more  ordinary  business,  by 
enacting  that  the  Masters  in  ordinary  of  the  Court  of  Chancery 
shall  hear  and  determine  all  applications  for  time  to  plead,  an- 
swer, or  demur,  and  for  leave  to  amend  bills,  and  for  enlarging 
publications  and  all  such  other  matters  relating  to  the  conduct 
of  suits  in  the  said  Court,  as  the  Lord  Chancellor,  with  the 
advice  and  assistance  of  the  Master  of  the  Rolls  and  the  Vice* 
Chancellor,  or  one  of  them,  shall  by  any  general  order  or 
orders  direct ;  but  enables  either  party  to  appeal  by  motion 
from  the  order  made  on  such  application  to  the  Lord  Chan- 
cellor, Master  of  the  Rolls,  or  Vice-Chancellor.(f7i) 

By  these  several  modern  enactments,  the  Chancellor  has 
been  greatly  relieved  from  some  of  the  burthens  of  his  office, 
and  enabled  better  to  attend  the  more  important  branches  of 
his  jurisdiction,  and  now  it  is  seldom  that  the  Chancellor 
hears  origituil  causes. 

In  order  that  the  business  of  the  Court  may  not  be  inter- 
rupted by  the  absence  of  the  Lord  Chancellor  from  illness 
or  other  cause,  there  is  a  commission  addressed  to  the  puisne 
judges  and  the  then  masters,  authorizipg  any  three  of  them, 
of  whom  a  judge  is  to  be  one,  to  transact  the  business  of 
the  Court.  When  the  business  of  the  Court  is  despatched 
under  the  authority  of  this  commission,  it  is  transacted  by  one 
judge  and  two  masters,  who  sit  with  the  judge,  join  in  making 
the  orders,  and  constitute  a  necessary  part  of  the  Court.    Be- 

(m)  It  will  be  obsenred  that  this  en-  five  judges  of  the  Courts  of  law  to  set 
actroent  is  soniewbat  analogous  to  that  in  apart  and  decide  upon  certain  inferior 
1 W.  4,  c«  70,  sect.  1,  enabling  one  of  the     descriptions  of  business. 
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ndes  this  prorisioni  which  only  applies  in  case  of  the  absence  of    CRAP.  v. 

the  Chancellory  he  is  entitled  to  call  to  his  assistance  on  the  bench — '— 

any  of  the  judges,  as  he  shall  thbk  proper,  (n)  and  which  juris- 
diction the  Chancellor  frequently  exercises,  as  on  appeals  from 
the  Master  of  the  Rolls  or  the  Vice-Chancellor,  especially 
when  any  difficulty  is  apprehended,  (o) 

In  general,  the  above  observations  respecting  the  equity  Hiejoriidiction 
jurisdiction  of  the  Court  of  Chancery,  equally  apply  to  *e  f^J^^^*"^*? 
equity  side  of  the  Exchequer  and  all  other  Courts  of  Elquity.  £qoit^  in  ge- 
And  whatever  diflference  there  may  be  m  the  forms  of  practice,  "^""^  ^  •*"**• 
the  same  has  arisen  from  the  different  constitution  of  their 
offices,  so  much  so,  that  it  has  been  observed,  that  if  they  differ 
in  any  thing  more  essential,  one  of  them  must  certainly  be 
wrong,  because  truth  and  justice  are  always  uniform,  and 
ought  equally  to  be  adopted  by  them  all.  (p) 

It  will  be  remembered  that  we  are  now  only  examining  the 
jurisdiction  of  the  Court  of  Chancery.  The  practice,  modified 
and  improved  by  the  several  acts,  1 W.  4,  c.  36,  &  c.  60, 2  &  3 
W.  4,  c.  50,  and  3  &  4  W.  4,  c.  84,  &  c.  94,  will  be  fuUy  consi- 
dered after  examining  that  of  the  Superior  Courts  of  Law* 
From  decrees  and  decisions  in  the  Court  of  Chancery,  an  ap- 
peal lies  direct  to  the  House  of  Lords,  (q) 


Sect.  VIL— O^  the  Master  of  the  Rolls. 

In  relief  of  a  part  of  the  burthensome  jurisdiction  of  the     ^      yj. 
Chancellor,  the  Master  of  the  Rolls  has  his   Court  called  The  Master  of 
"  The  RoUs,"  in  which  he  exercises  a  very  ancient  and  import-  ^*  ^^n^d 
ant  jurisdiction,  but  the  actual  extent  of  which,  in  the  early  jonsdictioo.Cr) 
part  of  the  last  century,  gave  rise  to  much  discussion ;  and 
several  controversial  works  were  published  on  the  occasion,  (s) 
Mr.  Maddocks,  in  his  Chancery  Practice,  observes,  that  the 
better  opinion  is,  that  the  Master  of  the  Rolls  had  no  original 
jurisdiction  respecting  matters  arising  in  the  common  law  side 


(n)  See  1  Newl.  Cbanc.  Proc.  9. 

(o)  Recently,  t.  <.  26th  June,  18S4,  in  At- 
tomey-General  v.  Shore,  in  Court  of  Chan* 
eery,  on  an  appeal  from  the  Vice«Cban- 
cellor's  deciiioD,  the  Lord  Chancellor  was 
assisted  by  Mr.  Baron  James  Parke  and 
Mr.  Justice  littledale. 

(p)  dBla.Com.  429. 

(q)  Com.  Dig.  Parliament,  L.  7. 

(r)  Com.  Dig.  Chancery,  B.  4,  and 
id.  Appendix ;  Yin,  Ab.  tit.  Master  of 
the  Rolls ;  Sir  Joseph  Jekvl's  Treatise  on 
the  Office  of  the  Master  of  the  Rolls,  and 
other  works  referred  to,  infra, 

(s)  See  "  A  Discourse  of  the  Judicial 
Authority  belonging  to  the  Master  of  the 
Rolls  in  the  High  Court  of  Chancery, 


td  edit.  A.  D.  1728/'  toppoied  to  have 
been  composed  by  Mr.  York,  afterwards 
Lord  Hardwicke,  1  Madd.  Ch.  Pr.  21. 
And  see  '*  The  Legal  Court  of  Jodicatnre 
in  Chancery."  The  author  of  the  first 
work  contends,  in  2d  edit,  pace  9,  that 
the  Master  of  the  Rolls  always  had  juris- 
diction  on  the  common  law  side  of  the 
Court  of  Chancery,  by  Tirtue  of  hto  office, 
and  that  he  exercised  judicial  authority 
on  the  equity  side,  independently  of  any 
special  commission.  The  student,  who  . 
intends  to  practise  in  equity,  would  do 
well  to  peruse  those  two  works,  which 
contun  much  information  and  probably 
occasioned  the  stat.  3  G.  2^  c.  30, 
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settled  by 
3  G.  f,  c.  dO. 


Se^  viT*     ^^  *®  ^^"'*  ^^  Chancery.  (/)    Cardinal  Wolsey,  it  is  sud, 

'- — —  first  introduced  the  practice  and  jurisdiction  of  the  Master  of 

the  Rolls  in  hearing  and  determining  causes  in  the  absence  of 
the  Chancellor,  (ei)  It  was  afterwards  contended  that  the 
Master  of  the  Rolls  had  no  judicial  authority  virtute  officii^ 
but  only  by  virtue  of  a  special  and  expressly  delegated  particu* 
lar  power.  (») 
Thejarisdiction  The  Statute  3  G.  2,  c.  30,  appears  to  have  been  expressly 
the  Roii«^^^^°  enacted  to  remove  all  doubt,  and  in  a  degree  to  fix  the  limits 

and  qualify  this  jurisdiction.  The  act  is  entituled,  *'  An  Act 
to  put  an  end  to  certain  Disputes  touching  Orders  and  Decrees 
made  in  the  Court  of  Chancery."  And  after  reciting  that 
^'  Whereas  divers  questions  and  disputes  having  arisen  touch- 
ing the  authority  of  the  Master  of  the  Rolls  in  the  High  Court 
of  Chancery,  for  putting  an  end  to  all  disputes  concerning  the 
same,"  enacts,  **  That  all  orders  and  decrees,  made  by  the 
Master  of  the  Rolls  (except  orders  and  decrees  of  such  nature 
as,  according  to  the  course  of  the  Court ,  ought  only  to  be  made 
by  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners,) shall  be  deemed  vaUd  orders  and  decrees  of  the  Court 
of  Chancery,  subject  nevertheless  to  be  altered  by  the  Lord 
Chancellor,  &c.  and  so  as  no  such  orders  or  decrees  be  en-^ 
rolled  till  the  same  are  signed  by  the  Lord  Chancellor,*'  &c. 
The  Master  of  the  Rolls  has  therefore  precisely  the  same  ori- 
ginal jurisdiction  as  the  Chancellor,  except  in  eases  where,  by 
the  antecedent  course  of  practice,  the  Lord  Chancellor  himself 
must  have  personally  acted*  And  the  statute  also  renders  it 
essential  that  the  Chancellor  should  sign  the  orders  and  decrees 
of  the  Master  of  the  Rolls  to  give  them  complete  efficacy. 

The  time  and  place  of  the  Master  of  the  Rolls  holding  bis 
Court  was  formerly  at  six  o'clock  in  the  evening,  at  his  own 
house  in  the  Rolls  Yard.  But  the  present  Master  of  the  Rolls 
altered  those  hours  of  sitting,  and  now  sits  in  the  morning  as 
the  other  judges  do;  in  term  time  at  Westminster,  and  in  va- 
cation at  the  Rolls,  and  usually  from  eleven  till  four  in  the 
afternoon*.  All  decrees  made  by  him  must  be  signed  by  the 
liord  Chancellor  before  they  are  enrolled,  (y)  He  takes  an 
oath  prescribed  by  18  Edw.  2,  and  holds  his  office  for  life  with 
a  salary  now  of  7,000/.  a  year,  (z)  He  takes  precedence  next 
to  the  Chancellor  and  before  the  yice-Chancellor(a)  and  all 


The  Court  and 
jurisdiction  of 
the  Master  of 
the  Rolls,  (s) 


(t)  1  Madd.  Ch.  Pr.  21,  22;  and  see 
Lloyd  v.  Scott,  2  Dick.  576. 

(tt)  Wjfttt*8  Prac.  Reg.  278 ;  Com. 
Dig.  Chancery,  B.  4j  Vin.  Ab.  tit.  Mas- 
ter  of  the  Rous. 

(x)  See  in  general  Com  Dig.  Chan- 
cery, B.4;  Vin.  Ab.  tit  Master  of  the 


Rolls;  Sir  Joseph  Jelijl's  Treatise  on 
the  Office  of  the  Master  of  the  Rolls,  and 
the  treatises  referred  to,  ante,  443,  note(s). 

(ff)  3  G.  2,  c.  30,  s.  1. 

(s)  23  G.  2,  c.  25,  s.  6;  6  G.  4,  c.  84. 

(a)  53  G.  3,  c.  24. 
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other  orthe  judges.  The  Master  of  the  Rolls  has  jurisdiction  chap.  v.  ' 
to  direct  the  issuing  of  a  writ  ne  exeat  regno.  (6)  He  may  Sect.  VIL 
state  and  send  a  case  for  the  opinion  of  the  judges  of  a  Court 
of  laWy  as  to  either  the  King^s  Bench  or  Common  Pleas,  (c) 
though  formerly  it  was  supposed  that  he  could  only  do  so  when 
sitting  for  the  Chancellor ;(«?)  but  in  neither  case  can  questions 
be  asked  upon  facts  stated,  as  a  trust,  or  a  mere  question  of 
equitable  jurisdiction ;  and  if  a  case  should  be  so  defectively 
stated,  the  judges  may  decline  answering  the  same,  (e) 

The  Master  of  the  Rolls  may  discharge  an  order  made  by  the 
Chancellor  ex  parte,  or  on  a  motion  of  course,  {f)  From  his 
decree  in  the  capacity  of  Master  of  the  Rolls,  there  lies  an  ap- 
peal to  the  Chancellor  in  his  Court,  (g)  But  an  appeal  does  not 
lie  from  the  Rolls  to  the  House  of  Lords,  until  the  decree  has 
been  signed  and  enrolled ;  (A)  and  indeed  the  3  G.  S,  c.  30, 
appears  imperatively  to  require  such  signature  before  enroll- 
ment of  the  Master's  decree. 

Under  the  excepting  words  of  the  3  6.  S,  c.  30,  the  Master 
of  the  Rolls  had  no  jurisdiction  in  lunacy  or  bankruptcy,  (t)  and 
subpcenas  returnable  immediately  were  also  within  the  excep- 
tion. (A)  But  the  recent  bankrupt  act,  1  &  2  W.  4,  c.  56,  s.  12, 
expressly  authorizes  the  Master  of  the  Rolls  to  issue  his  fiat 
against  a  bankrupt,  though  the  third  section  of  the  act  appears 
impliedly  to  take  away  all  other  jurisdiction. 

Before  the  passing  of  the  3  &  4  W.  4,  c.  94,  s.  24,  it  was 
not  the  practice  of  the  Master  of  the  Rolls  to  hear  motions, 
pleas,  or  demurrers  in  his  Court,  and  whatever  was  presented 
for  his  decision,  other  than  the  hearing  of  causes,  was  brought 
before  him  by  petition  ;  but  that  act  requires  that  Kay  future 
Master  of  the  Rolls  shall  hear  and  determine  all  motions  arising 
in  causes  depending  in  the  High  Court  of  Chancery,  as  shall 
be  duly  made  before  him,  according  to  the  usage  and  practice  of 
making  motions  in  causes  before  the  Chancellor,  and  to  hear 
and  determine  all  such  pleas  and  demurrers  filed  in  causes  de- 
pending in  Chancery  as  shall  be  duly  set  down  for  hearing 
before  him ;  and  that  all  orders  made  by  the  said  Master  upon 
the  hearing  such  motions,  pleas  and  demurrers,  shall  be  deemed 
and  taken  to  be  valid  orders  of  the  Court  of  Chancery ;  sub- 

(6)   Bothm  V.  Wood,  1  Turner  &  R.      («),  5th  ed. ;  and  see  3  G.  2,  c.  30. 
343;  ante,  vol.  i.  732.  (h)  Cunyngham  v.  Cuttyngham,  Ambl. 

(c)  Daintry  ▼.  Daintry,  6  T.  R.  313;      91 ;  Dick.  145,  S.  C. 

anl«,  351.  (i)  1  Newlaud  Pr.  Ch.  2d  ed.   5,  4; 

(d)  t  Bro.  Ch.  Cas.  88  ;  Com.  Dig.      Cora.  Dig.  Chancery,  B.  4,  note  (x),  5Ui 
Chancery,  B.  4,  note  (x),  5  edit.  edit. 

(e)  5  Ve».578,  antt,  351,  352.  (fc)  Ord.   Ch.  37;  Cora.  Dig.  Chan- 
(/)  Davy  V.  Sey$,  Mos.  71.                        eery,  B.  4, 5th  edit, 

{g)  Com.  Dig.  Chancery,  B.  4*  note 

VOL.  II.  K  K 
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CHAP.  V. 

SlCT.  VII. 


ject  nevertheless  in  every  case  to  be  dischargedi  reversed^  or 
altered  by  the  Chancellor.  And  then  section  25  prondes 
"  that  the  present  Master  of  the  Rolls  need  not  hear  or  de- 
termine  any  such  motionsi  pleas,  or  demurrers  unless  be  shall 
think  fit  to  give  directions  for  that  purpose."  But  it  is  said  to 
be  the  opinion  that  his  honor  the  Master  of  the  Rolls  has  no 
jurisdiction  respecting  matters  arising  on  the  conunon  law  side 
of  the  Court  of  Chancery ;  (Q  and  lunacy  we  have  seen  is  vir- 
tually excepted  by  3  G.  2,  c.  30. 

The  office  of  the  Master  of  the  Rolls,  unlike  that  of  Vice- 
Chancellor,  partakes  in  its  nature  of  a  dtt/iiic/ jurisdiction,  and 
every  plaintiff  in  equity  may  elect  whether  he  wUl  have  his  cause 
set  down  and  heard  and  decided  by  the  Master  of  the  Rolls  or 
the  Vice-Chancellor.  (m)  The  jurisdiction  of  the  Master  of  the 
Rolls  is  so  far  independent  that  it  is  not  competent  to  the  Lord 
Chancellor  to  order  him  to  review  a  veport  confirmed  and  fol« 
lowed  by  a  decree  of  the  Master  of  the  Rolls,  containing  conse* 
quential  directions,  while  that  decree  stands.  (»)  But  excep- 
tions to  a  Master's  reports  under  a  decree  at  the  Rolls  may  be 
set  down  before  the  Lord  Chancellor,  (o)  It  has  been  sup- 
posed that  the  Master  of  the  Rolls  does  not  grant  injunctions ; 
the  practice,  however,  is  otherwise. 


Sect.  Vm. 
The  Vice- 
Cbamcellor. 

OftheVioe- 

CbanceUor  and 
his  CoQit  and 
jurisdiction. 


Sect.VIIL— 0/^Af  nee-Chancellor. 

The  jurisdiction  of  the  Vice-Chancellor  was  created  by  5S  G. 
3,  c.  S4,  entitled  "  An  Act  to  facilitate  the  Administration  of 
Justice/'  and  whereby,  after  reciting  that  the  number  of  appeals 
and  writs  of  error  in  parliament  had  of  late  greatly  increased, 
and  that  it  had  become  necessary  that  a  larger  proportion  of 
time  should  be  allotted  for  hearing  and  determining  such  ap- 
peals and  writs  of  error  than  has  usually  been  employed  for 
that  purpose,  and  therefore,  as  well  "as  for  the  better  adminis- 
tration of  justice  in  the  several  judicial  functions  belonging  to 
the  offices  of  the  Lord  High  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  for  the  custody  of  the  great  seal  of  the  United 
Kingdom,  it  is  expedient  that  another  judge  should  be  appointed 
to  assist  in  the  discharge  of  such  judicial  functions ;  it  there- 
fore enacts,  that  it  shall  and  may  be  lawful  for  his  Majesty,  his 
heirs  and  successors,  to  nominate  and  appoint  from  time  to 
time,  by  letters  patent  under  the  great  seal  of  the  United  King- 
dom, a  fit  person,  being  a  barrister-at-law  of  fifteen  years 


(0  Madd.  Cb.  Pr.  20,  22 ;  Com.  Dig. 
Chancery,  B.  4,  note(x),  5th  ed. 
(m)  Smith's  Cb.Fr.  4. 


I 


ft)  Tamer  ▼.  Tumgr,  1  Swanst.  154. 
o)  Burdm  ▼.  Bwrdon,  9  Yes.  499. 
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Standing  at  the  leasti  to  be  an  additional  judge  assiitant  to  the     CHAP.  v. 

Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commissioners        ''' 1 

for  the  custody  of  the  great  seal  of  the  United  Kingdom  for 
the  time  being,  in  the  discharge  of  the  judicial  functions  of 
their  respective  offices,  and  to  be  called  Vice^Chancettar  of 
England,  to  bold  such  office  during  his  good  behaviour* 

2.  And  that  such  Vice-Chancellor  shall  have  full  power  to 
hear  and  determine  all  causes,  matterSy  and  ikings  which 
shall  be  at  any  time  depending  in  the  Court  of  Chancery  of 
England,  either  as  a  Court  of  Law  or  as  a  Court  of  Equity ,  or 
incident  to  any  ministerial  office  of  the  said  Court,  or  which 
have  been  or  shall  be  submitted  to  the  jurisdiction  of  the  said 
Court,  or  qfthe  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners for  the  custody  of  the  great  seal  for  the  time  being, 
by  the  special  authority  of  any  act  of  parliament,  (p)  as  the 
Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for 
the  custody  of  the  great  seal  shaU  from  time  to  time  direct;  and 
all  decrees,  orders,  and  acts  of  such  Vice-Chancellor,  so  made 
or  done,  shall  be  deemed  and  taken  to  be  respectively,  as  the 
nature  of  the  case  shall  require,  decrees,  orders,  and  acts  of  the 
said  Court  of  Chancery,  or  of  such  incident  jurisdiction  as 
aforesaid,  or  under  such  special  authority  as  aforesaid,  and 
shall  have  force  and  validity  and  be  executed  accordingly. 
subject  nevertheless,  in  every  case,  to  be  reversed,  discharged, 
or  altered  by  the  Lord  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  for  the  custody  of  the  great  seal  for  the  time 
being ;  and  no  such  decree  or  order  shall  be  enrolled  until  the 
same  shall  be  signed  by  the  Lord  Chancellor,  Lord  Keeper  or 
Lords  Commissioners  of  the  great  seal  for  the  time  being: 
Provided  always  that  such  Vice-Chancellor  shall  have  no 
power  or  authority  to  discharge,  reverse,  or  alter  any  decree, 
order,  act,  matter,  or  thing  made  or  done  by' any  Lord  Chan- 
cellor, Lord  Keeper  or  Lords  Commissioners  for  the  custody  of 
the  great  seal  unless  authorized  by  the  Lord  Chancellor,  Lord 
Keeper  or  Lords  Commisioners  for  the  time  being  so  to  do, 
nor  any  power  or  authority  to  discharge,  reverse,  or  alter  any 

'         ■  ^— — ^   ■!■      I  ■■    ■     ■—     I     ■         ■  11  III  «l  .IIM    .1     ■■  ■      Ml     ■!      ■        I  —    ■!■      »|l  I         WW     I      I     I   ■■    »   III 

(p)  The  terms  of  tbis  enactment  coupled  that  after  considering  the  act  of  parliament 
witli  the  object  of  the  legislature,  rclieYC  on  this  sobiect,  his  lordship  was  of  oplmon 
the  Chancellor  in  his  burthensoroe  office  that  the  Vice-Chancellor  might  make  a 
in  a  very  eztensiYe  degree,  and  accord-  preliminary  order  to  the  Master  to  report 
ingly,  in  the  VJce-ChanceUdr'B  Court,  on  in  such  cases,  because  such  an  order 
Thursday,  7th  August,  18S4,  the  Vice-  would  not  be  taking  the  estate  out  of  the 
CbancetiOT  said  that  he  had  consulted  party's  bands.  The  final  order  would  be, 
with  his  lordship  on  a  point  which  had  of  course,  reserved  to  the  Lord  Chan- 
arisen  incidentally,  as  to  his  (the  Vice-  cellor.  And  see  the  lucid  observations  of 
Chancellor's)  jurisdiction  in  cases  of  <u-  the  Vice-Chancellor  and  Lord  Brougham 
Yiocy,  where  in  fact  a  party  was  a  lunatic  on  this  act,  in  Ex  parte  Benson,  I  Deac.  &c 
though  nut  found  so  by  an  inquisition;  and  Chit,  Rep.  326  to  340. 

kk2 
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CHAP.  V.     decree,  otder,  act,  matter,  or  thing  made   or  done  by  the 
Sbct.  VIII.     jyjjjgjgy  of  jjjg  Rojig       g^  Enacts  that  such  Vice-Chancellor 

shall  sit  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  for  the  custody  of  the  great  seal  whenever  they 
shall  respectively  require  him  so  to  do,  and  shall  also  at  such 
other  times  as  the  Lord  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  of  the  great  seal  shall  direct,  sit  in  a  separate 
Court,  whether  the  Lord  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  of  the  great  seal,  or  the  Master  of  the  Rolls 
shall  be  sitting  or  not ;  for  which  purpose  the  said  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  of  the  great 
seal  respectively,  shall  make  such  orders  as  to  them  respectively 
shall  appear  to  be  proper  and  convenient  from  time  time  as 
occasion  shall  require.  4.  Enacts  that  such  Vice-Chancellor 
shall  have  rank  and  precedence  next  to  the  Master  of  the  Rolls. 

The  5th  section  relates  to  the  secretary  and  other  officers 
of  the  Vice-Chancellor.  The  6th  section  provides  for  the  re- 
moval of  the  Vice-Chancellor  upon  an  address  of  both  Houses 
of  Parliament,  consequently  the  Vice-Chancellor  is  not  so  inde- 
pendent as  the  judges.  The  7th  section  prescribes  the  form 
of  the  Vice-Chancellor's  oath.  The  8th  section  directs  the 
funds  out  of  which  the  5000/.  a  year  salary  of  the  Vice-Chan- 
cellor (afterwards  increased  to  6000/.)  and  his  officers  shall  be 
paid.  The  9th,  10th,  and  11th  sections  authorize  the  change 
of  the  fund.  The  subsequent  sections  have  minor  objects,  and 
the  13th  section  prohibits  the  taking  any  fee  or  reward  beyond 
the  fixed  salaries. 

It  will  be  observed  that  this  act  enacts  that  the  Vice-Chan- 
cellor's decree  shall  be  valid,  and  that  he  may  sit  in  the  absence 
of  the  Lord  Chancellor  or  in  a  separate  Court  at  the  same  time 
as  the  Chancellor  is  sitting,  and  the  statute  then  declares  his 
rank  to  be  after  the  Master  of  the  Rolls.  The  act  directs  that 
his  decrees  shall  be  subject  to  reversal  by  the  Chancellor,  and 
must  be  signed  by  the  latter  before  they  are  enrolled.  Con- 
sequently, where  a  cognovit  was  given,  with  a  condition  that  if 
the  ultimate  decision  of  certain  chancery  suits  should  be  for 
the  plaintiff  the  defendant  should  pay  500/.  within  a  month 
after  such  decision,  or  that  execution  should  issue,  it  was  held 
that  the  decree  of  the  Vice-Chancellor,  which  had  not  been 
passed  by  the  registrar,  and  against  which  a  caveat  had  been 
entered  with  intent  to  appeal  to  the  Lord  Chancellor,  was  not 
such  an  ultimate  decision  as  to  authorize  an  execution,  (g) 

The  duties  of  the  Vice-Chancellor  are  to  hear  and  deter- 
mine all  causes,  matters,  and  things  which  shall  be  at  any  time 

(q)  Dummer  v.  Pitcher,  3  B.  &  Adol.  347. 
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depending  in  the  Court  of  Chancery  of  England,  either  as  a     9^^^\Yj' 

Court  of  Law  or  as  a  Court  of  Equity,  or  incident  to  any  mi- '■— 

nisterial  office  of  the  said  Court,  or  which  have  been  or  shall 
be  submitted  to  the  jurisdiction  of  the  said  Court,  or  of  the 
Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for 
the  custody  of  the  great  seal  for  the  time  being,  by  the  spe- 
cial authority  of  any  act  of  parliament,  as  the  Lord  Chancellor, 
Lord  Keeper  or  Lords  Commissioners  for  the  custody  of  the 
great  seal  shall  from  time  to  time  direct.  By  section  3  the 
Vice-Chancellor  is  to  sit  for  the  Lord  Chancellor  in  his  absence, 
or  in  a  separate  Court  at  the  same  time  that  the  Lord  Chan- 
cellor is  sitting,  (r)  We  have  seen  that  the  Chancellor  may, 
under  the  statute,  delegate  any  branch  of  his  jurisdiction  to  the 
Vice-Chancellor,  as  in  matters  of  lunacy ;(«)  and  the  Vice- 
Chancellor  may  in  vacation,  though  not  in  term  time,  issue  a 
prohibition  to  an  Ecclesiastical  or  other  Court  when  attempting 
to  exceed  its  jurisdiction.  (/) 

The  Lord  Chancellor  may  direct  the  Vice-Chancellor  to  hear 
a  petition  for  a  writ  of  procedendo  to  issue  where  a  commission 
has  been  superseded  on  the  Vice-Chancellor's  order  confirmed 
by  the  Lord  Chancellor,  (u) 

The  Vice-Chancellor  has  no  jurisdiction  under  this  act,  and 
certainly  not  otherwise,  to  alter,  vary  or  discharge  an  order 
made  by  the  Master  of  the  Rolls,  {x)  Under  the  former  bank- 
rupt acts  he  had  jurisdiction  to  supersede  a  commission  of 
bankruptcy,  (^)  and  he  might  certify  the  propriety  of  a  pro- 
cedendo upon  a  supersedeas  on  his  certificate,  {z)  and  the 
Chancellor  might  have  directed  a  procedendo  upon  a  commis- 
sion superseded  by  the  Vice-Chancellor's  order  confirmed  by 
the  Chancellor,  (a)  But  since  the  recent  bankrupt  act,  1  &  2 
W.  4,  c.  56,  although  by  section  12  he  may  issue  his  fiat  so  as 
to  initiate  proceedings  in  bankruptcy,  yet  all  further  jurisdiction 
is  taken  away  from  him  by  implication,  as  the  act  provides  that 
appeals  from  the  Court  of  Review  shall  be  heard  only  by 
the  Chancellor  himself,  (i)  Supposing  that  by  consent  the 
Vice-Chancellor  might  hear  a  motion  to  discharge  or  alter  an 
order  made  by  the  Lord  Chancellor,  yet  he  is  not  authorized  to 

alter  it.  (e) 

■*-i-i  ■      —  ■      ■■■■  -p —  '  ■ 

(r)  Sect.  8  gave  a  salary  of  5000/.  per  Chancery,  B,  1,  note  (i),  5th  edit. 
ai)num,  but  which  was  increased  to  6000/.         (s)  1  Buck,  3. 
per  annum  by  6  G.  4,  c.  84.  (a)  1  Buck,  45 ;  Com.  Dig.  Chanceryi 

(s)  Ante,  447,  note  (p),  B.  1,  note  (i). 

(0  Donegal  V.  Donegal,  3  Phil.  597;  (b)  Eden's  (now  Ld.  Henley)  Bank- 
but  not  in  term  time.  Com.  Dig.  Chan-  nipt  Law,  Sd  ed.  475 ;  and  see  Stewart's 
eery,  Aftpendix,  tit.  Prohibition.  Prac.  Bank.  94,  96  ;  Ex  parte  Lowe,  t  Dea. 

(u)  £^  parte  Hurd,  Back,  45.  &  Chit.  30 ;  but  see  Es  parte  Benton,  id. 

(«)  Wkitehoute  ▼.  Hickman,  1  Sim.  &c  3S4. 
Sto.  104 :  53  G.  3,  c.  34,  a.  2,  ante,  447.  (c)  Saundm  ▼.  King,  2  Jac.  &  W.  429. 

(y)  2  RoBe,  162,  235,  note;  Com. Dig. 
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CHAP.  V.         Notices  of  motions  intended  to  be  made  before  the  Vice- 

— f^ L  Chancellor  must  express  the  same,  unless  by  consent  of  the 

parties  to  the  contrary  or  by  the  Chancellor's  order.  And 
motions  upon  such  notices  can  be  made  only  before  the  Lord 
Chancellor  unless  he  shall  otherwise  direct,  (e) 

The  suitors  attending  the  Vice-Chancellor's  Court  have  the 
same  privileges  as  that  of  suitors  of  the  other  Superior  Courts, 
and  we  have  seen  that  where  a  person  was  taken  in  execution 
upon  a  capias  ad  satisfaciendum  within  the  outer  door  of  the 
Vice-Chancellor's  Court  of  Lincoln's  Inn,  whUe  the  Court  was 
sitting,  the  Lord  Chancellor  ordered  the  officer  to  attend  with 
his  prisoner  forthwith,  and  examined  the  officer,  and  discharged 
the  prisoner  immediately,  {d) 


OF 


Sect.  IX.— Of  the  Equity  Side  of  the  Exchequer. 
SscT.lx.         The  Exchequer,  we   have    seen,  was  originally  in  all  its 
fExchbquek.  ''^^^"c^^s  a  mere  Revenue  Court,    But  in  progress  of  time,  and 
The  Equity  side  ^Y  ^^^  fiction  that  the  claimant  was  a  debtor  to  the  King,  and 
E  Sr  ^°"'*,°x    t^**  ^y  t^e  injury  complained  of  he  was  rendered  less  able  to 

satisfy  the  pretended  debt  to  the  King,  it  assumed  jurisdiction 
over  equitable  matters,  as  we  have  seen  it  did  over  legtU 
matters.  And  the  Court  of  Chancery  has  also,  in  consequence 
of  the  superabundance  of  business  there,  instead  of  evincing 
any  jealousy  against  this  Court,  actually  sent  equitable  juris- 
diction to  it.  {f)  The  Exchequer  consists  of  two  divisions, 
viz.  the  receipt  of  the  Exchequer  and  the  Court  or  judicial  part 
of  it,  which  is  again  subdivided  into  a  Court  of  Equity  and  a 
Court  of  Common  Law.  The  Court  of  Equity  is  holden  in  the 
Exchequer  Chamber,  and  supposed  to  be  so  holden  before  the 
Lord  Treasurer,  the  Chancellor  of  the  Exchequer,  the  Chief 
Baron  and  three  puisne  Barons.  But  the  57  G.  3,  c.  18,  re* 
citing  the  necessity  for  authorizing  the  Chief  Baron  to  sit  alone 
in  Equity ,  empowers  the  Lord  Chief  Baron  to  hear  and  deter- 
mine alone  all  causes,  matters  and  things  in  the  Court  of  Ex- 
chequer as  a  Court  of  Equity :  and  if  he  should,  by  sickness 
or  other  unavoidable  cause,  be  prevented  from  sitting  for  those 
purposes,  the  King  may,  from  time  to  time,  appoint  by  warrant 
under  his  sign-manual,  any  other  of  the  barons  to  hear  and 
determine  the  same,  (g)    And  the  3  &  4  W.  4,  c.  41,  ss.  S5  & 

(c)  Orders   in  Chanceryi  ISth  Dec*  (e)  3  Bla.  Com.  45 ;  Com.  Dig.  Courts, 
1814,  t  Ves.  &  B.  419.  D.  7 ;  Chit.  £q.  Dig.  tit.  Coorto,  I. 

(d)  Orekard*$  Gate,  5  Ross.  R.  159;  (/)  Nembtry  ▼.  Wun,  1  Vera.  tiU 
ante,  vol.  i.  695. 

is)  57  Q.  S,  c  18|  intituled, "  An  Act  to  facilitate  the  healing  and  dctermioing  of 
Suits  m  Equity  in  his  Majesty's  Court  of  Euhequcr  at  Westmliutar,"  puied  f  9th 
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fUt,  haSi  with  a  tiew  to  increase  the  ability  of  despatching  equity  chap.  v. 
proceedings  in  this  Courts  extended  the  power  of  appointing  a  ^'^^'  ^^' 
Baron  to  sit  in  equity  in  lieu  of  the  Chief  Baron^  when  the 
latter  is  sitting  at  Nisi  Prius  or  at  the  judicial  committee  of  the 
Privy  Council ;  and  it  seems  to  be  considered  that  tinder  the 
first  statute  the  Chief  Baron  sitting  alone  has  authority  even  to 
set  aside  a  decree  made  by  the  whole  Court.  (A)  Since  this  sta« 
tute  61  Q*  3,  c.  18|  the  Court  of  Exchequer  is^  for  certain  pur- 
poseSj  considered  ahoays  open  all  the  year  round  as  a  Court  of 
Equity,  (f ) 

Anciently  equity  suits  could  only  be  instituted  in  this  Court 
in  revenue  matters^  and  when  the  party  was  a  debtor  to  the 
crown,  or  was  a  clergyman  bound  to  pay  to  the  king  his  first 
fruits  and  annual  tenths.  The  latter  circumstance  occasioned 
the  clergy  in  general  to  file  their  bills  relative  to  tithes  in  this 
Court ;  (k)  and  this  probably  gave  rise  to  the  practice  more  fire* 
quently  to  institute  tithe  suits  in  this  Court,  which  had  become 
more  conversant  with  the  subject  than  the  Court  of  Chancery. 
By  the  like  fiction  that  the  law  side  of  the  Exchequer  assumed 
jurisdiction  over  all  personal  actions,  other  persons,  also  feign* 
ing  themselves  to  be  debtors  to  the  king,  instituted  their  suits 
in  the  equity  side  of  this  Court;  and  a  bill  may  be  filed  in  the 
equity  side  of  the  Court  of  Exchequer  for  a  legacy,  or  against 

March,  1817.  "  Whereas  the  proceedings  on  the  common  law  side  of  the  Court  of 
Exchequer  bare  of  late  jears  greatly  increased,  by  reason  whereof  a  sufficient  proportioo 
of  time  cannot  be  allotted  for  hearing  and  determining  suits  in  equity  in  tlie  said  Court ; 
and  whereas  the  business  of  titat  Court  might  be  more  easily  despatched,  if  the  Lord 
Chief  Baron  or  one  other  of  the  Barons  of  the  degree  of  the  coif  were  duly  authorized  to 
hear  and  determine  suits  and  proceedings  on  the  equity  side  thereof,  as  is  hereinafter 
enacted;  be  it  therefore  enacted,  &c.  that  from  and  after  the  passing  of  this  act,  the 
Lord  Chief  Baron  of  the  said  Court  for  the  time  being  shall  have  power  to  hear  and 
determine  all  causes,  matters  and  things  which  shall  be  at  any  time  depending  in  the  said 
Court  of  E&chequer,  as  a  Court  of  Equity ;  and  that  if  the  said  Lord  Chief  Baron  shall 
by  sickness  or  other  unavoidable  cause,  be  prevented  from  sitting  for  the  purposes 
aforesaid,  then  it  shall  and  may  be  lawful  for  bis  Majesty  and  his  successors  to  nominate 
and  appoint,  from  time  to  time,  by  warrant  under  the  royal  sign  manual,  revocable  at 
pleasure,  any  one  other  of  the  barons  of  the  degree  of  the  coif  of  the  said  Court  for  the 
time  beingi  to  hear  and  determine  such  causes,  matters  and  things. 

Sect  S  enacts,  "  That  the  said  Lord  Chief  Baron,  or  the  Baron  so  to  be  appointed, 
shall  sit  at  such  times  as  the  Lord  Chief  Baron  and  such  Baron  shall  respectiyelv,  with 
regard  to  matters  to  be  heard  before  them  respectively,  appoint,  and  whether  the  rest 
of  the  said  Barons  of  the  said  Court  shall  be  sitting  or  not ;  and  that  all  decrees,  orders 
and  acts  of  the  said  Lord  Chief  Baron,  or  of  such  Baron  so  appointed  as  aforesaid,  shall 
be  deemed  and  taken  to  be  respectively,  as  the  nature  of  the  case  shall  require,  decrees, 
orders  and  acts  of  the  said  Court  of  iSixhequer,  and  shall  have  force  and  validity,  and 
be  executed  accordingly,  subject  only  to  be  reversed,  discharged  or  altered  by  the 
House  of  Lords,  upon  appeal  thereto  and  as  hereinafter  mentioned. 

Sect*  3.  Provided  that  it  shall  and  may  be  lawful  for  the  said  Lord  Chief  Baron, 
upon  petition  by  any  of  the  parties  oooceined,  to  n-^hiar  any  cause  or  matter  before 
decided,  ordered,  adjudged  or  decreed  by  such  Lord  Chief  Baron  or  by  any  other 
Baron  appointed  as  aforesud  ;  and  also  for  any  Baron  appointed  as  aforesaid,  upon 
petition  as  aforesaid,  to  re-hear  any  cause  or  matter  beifore  decided,  ordered,  ad- 
judged or  decreed  by  him  the  same  Baron,  and  respectively  thereupon  to  make  such 
order  as  may  be  just." 

(h)  Jones  v.  RoberU,  1  M'Clel.  &  Y.  567.         (k)  3  Bla.  C.  46, 47. 

(0  Tudfcr  V,  Sang^,  10  rrice'sR,  1$», 


452 


JURISDICTION  OF  SUPERIOR  COURTS. 


CHAP.  V. 
Sect.  IX. 


Advantages  of 
filing  a  bill  for 
an  injuoclion  in 
this  Coart  of 
Exchequer  in 
preference  to 
Cbancerj. 


Tubes. 


an  executor^  so  as  to  secure  the  fund.  (/)  An  appeal  from  the 
equity  side  of  the  Court  of  Exchequer  lies  immediately  to  the 
House  of  Peers. 

When  the  object  of  an  equity  suit  is  in  part  to  obtain  an  in- 
junction and  to  stay  a  tried  at  law,  it  may  in  many  cases  be 
preferable  to  file  a  bill  in  the  Exchequer  than  in  Chancery, 
because  in  the  former  Court  an  injunction  will  even  stay  a 
trial  ;(tn)  whereas  in  the  latter  an  injunction  will  not  stay  a 
trial  but  only  execution,  unless  it  were  obtained  before  declara- 
tion, (n)    Another  advantage  results  from  instituting  an  equity 
suit  in  this  Court,  viz.,  that  by  the  practice  of  the  Court  of  Ex- 
chequer on  the  equity  side,  if  a  question  of  mere  law  arise  in  the 
course  of  its  equitable  jurisdiction,  the  Court  will  decide  upon  it 
without  the  delay  and  expense  of  referring  it  to  another  juris- 
diction, because  the  Lord  Chief  Baron,  and  the  Puisne  Baron 
when  sitting  for  him,  is  as  much  a  judge  of  a  Court  of  Law  as  of 
Equity,  and  therefore  it  is  unnecessary  to  delegate  the  question 
of  law  to  another  Court,  (p)    We  have  seen  that,  although  it 
was  originally  otherwise,  yet  it  has  been  long  established  that 
the  Court  of  Chancery  has  jurisdiction  in  tithe  causes,  and 
they  are  frequent  in  that  Court,  and  that  as  the  decree  con- 
tinues the  liability  to  account  down  to  the  time  when  the  dc" 
cree  is  pronounced,  the  Court  of  Chancery  is  in  that  respect 
the  preferable  Court,  {q)    But  this  equity  side  of  the  Court  of 
Exchequer  is  the  original  and  proper  jurisdiction  for  tithes, 
that  Court  having  for  centuries  taken  conusance  of  them,  pro- 
bably on  account  of  the  right  of  the  crown  to  the  first  fruits,  (r) 
There  is,  as  observed  by  Mr.  Maddox,  some  difierence  in  these 
tithe  cases  as  to  the  proceedings  in  the  Court  of  Chancery  and 
the  Exchequer.    In  the  Exchequer,  an  account  of  tithes  is 
decreed  not  prospectively,  but  only  up  to  the  time  .of  filing 
the  bill :  but  in  the  Court  of  Chancery  the  decree  is  for  an  ac- 
count up  to  the  time  of  the  decree,  {s)  or,  as  Lord  Hard  wick 
says  in  another  case,  "  down  even  to  the  time  of  the  Master's 
report;"  (/)  or  as  Baron  Clarke  says  in  a  third  case,  "  an  account 
for  tithes  may  be  carried  on  as  long  as  the  suit  is  depending 
between  the  parties."  (u)    It  is  observable  also  that  though  the 


(I)  DunDumbent  v.  Stint,  1  Cban.  Cas. 
121 ;  Chit  £q.  Dig.  Legacies,  640 ;  Shar- 
pies  ▼.  Sharpies,  M*Clel.  Rep.  506. 

(m)  Eamshaw  ▼.  Thamhiii,  18  Ve9.488 ; 
Neltherpe  v.  Law,  13  Ves.  324 ;  2  Mad. 
Ch.  Pr.  220;  Chit.  Eq.  Dig.  tit.  Practice, 
Injunction,  1038,  1039. 

(n)  Id.  and  1  Mad.  Ch.  Pr.  133;  Gar- 
lick  V.  Pearson,  10  Vc«.  452 ;  3  Woodes* 
Yin.  L.  411. 


(p)  2  Mad.  Cb.  Pr.  474. 

(9)  AfOe,  410, 420 ;  1  Mad.  Ch.  Pr. 
104  to  106. 

(r)  Ante,  451 ;  and  1  Mad.  Cb.  Pr. 
105. 

(0  2  Atlc.  136 ;  2  P.  Wma.  463 ; 
CareUon  v.  BrightweU. 

(t)  2  Atk.  137. 

(u)  Bell  ▼.  Read,  3  Atk.  590. 
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demand  for  tithes  be  ever  so  small  and  inconsiderablei  yet  still  '  CHAP.  y. 

Sect  IX 

a  bill  in  equity  may  be  filed  for  the  recovery  of  theroi  on  ac- — '- 


count  of  the  permanently  accruing  profit,  (x)  When  the  title 
to  tithes  has  been  clearly  made  out^the  Court  of  Chancery  or 
Exchequer  decrees  an  account :  and  where  a  modus  or  real 
composition  is  pleaded  and  supported  by  reasonable  evidence, 
it  is  the  practice  to  direct  an  issue  at  law,  before  they  decree 
against  the  common  law  right  of  the  parson.  The  issue  from 
the  Court  of  Chancery  is  tried  in  the  King's  Bench  or  Common 
Pleas :  but  an  issue  from  the  Exchequer  is  tried  on  the  law 
side  of  that  Court,  iy) 

The  Court  of  Exchequer  may  grant  orders  in  nature  of  the  Ne  exeat, 
writ  of  ne  exeat  regno,  applying  them  only  to  cases  to  which 
the  Court  of  Chancery  would  confine  the  writ,  (x)    But  in  ge- 
neral the  application  for  that  writ  should  be  to  the  Chancellor 
or  Master  of  the  Rolls. 

In  parochial  matters  it  is  sometimes  expedient  to  resort  to 
the  equity  side  of  the  Court  of  Exchequer ;  thus  on  petition 
by  inhabitant  householders  under  the  52  6.  3,  c.  101,  on  ac- 
count of  misapplication  of  funds  of  a  parochial  charity  by  trus- 
tees, where  the  application  does  not  extend  to  regulate  or  alter 
the  charity,  or  to  carry  it  into  execution,  the  Court  of  Exche- 
quer has  jurisdiction,  especially  when  the  charity  was  esta- 
blished by  royal  charter,  (a)  So  the  Exchequer  has  jurisdic- 
tion as  a  Court  of  Equity  in  matters  of  public  accounts  between 
government  and  the  persons  employed.  (6) 

In  some  respects  the  Court  of  Exchequer  has  equitable  juris-  The  Equity  side 
diction,  which  the  Court  of  Chancery  has  not.     Thus  no  infor-  ^J^X^^^  ex- 
mation  can  be  brought  in  Chancery  for  such  mistaken  charities  elusive  equi- 
as  are  given  to  the  king  by  the  statutes  for  suppressing  super-  tion^iu^casea^re- 
stitious  uses ;  nor  can  Chancery  give  any  relief  against  the  king,  ^*^^«  ^  ^^^ 

1*  11  Til.  11  T      prcperty  and 

or  direct  any  act  to  be  done  by  him,  or  make  any  decree  dis-  superstitious 
posing  of  or  affecting  his  property ;  not  even  in  cases  where  he  ^"^* 
is  merely  a  trustee,  (c)   Such  causes  must  be  determined  in  the 
Court  of  Exchequer  as  a  Court  of  Revenue ;  which  alone  has 
power  over  the  king's  treasure,  and  the  officers  employed  in  its 


(x)  4  Bro.  P.  C.  314;  Owillim,  736.  Price's  R.  287  ;  see  further,  1  Chit.  £4. 

(y)  ^g^  ▼•  Strrittt  9  Anstr.  601 ;  Die.  253. 

Baker  ▼.  AtMU,  9  Anstr.  493 ',   1  Mad.  (c)    3   Bla.  Com.  428 ;    Huggitu  v. 

Ch.  Pr.  105,  106.  York  BuUdmgt'  Company,  Chanc.  S4  Oct. 

(t)  11  Ves.  46.  1740 ;  Reeve  v.  Attorney-General,  Cbaoc. 

(a)  In  re  Chertiey  Market,  6  Price's  R.  27  Not.  1761 ;    Lightboun  y.  Attomty' 

261.  General,  Chanc.  2  May,  1743. 

(6)  Attomey-General  ▼.  Lindegreen,6 
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CHAP.  V. 
Sbct*  IX. 


manageaient;  unless  where  it  properly  belongs  to  the  Duchy 
Court  of  Lancaster^  which  hath  also  a  similar  jurisdiction  as  a 
Court  of  ReTenue^  and  like  the  other  consists  of  both  a  Court 
of  Law  and  a  Court  of  Equity,  {d) 


Sect.  X. — The  Jurisdiction  and  General  Practice  of  the 

Ecclesiastictd  Courts. 


SSCT.  X. 
Thb  Ecclui- 

ASTlOAIi  JVBIS* 
OIOtlOK  AMD 
Gov  ATS. 


General  Observations. 
Section  L — Subfects  of  Ecdesiasdcal  Juris- 
diction. 
Fimtt  When  these  Courts  hmm  Juris- 
diction. 
I.  Over  PriMttf  Injuries* 

Jurisdiction  is  local  as  to  Person. 
1.  Causes  Pecuniary. 
S«  Matrimonial  Causes. 

1 .  Jactitation  of  Marriage. 

2.  Nullity  of  Marriage. 
3«^  Restitution  of  Conjugjal 

Rights. 
4.  Divorces. 

1.  For  Cruelty. 
S.  For  Adultery. 
Alimony. 

3.  Testamentary  Causes. 

Legacies. 

4.  .Uefiusuition. 

5.  Perturbation  of  Pews. 

IL  Over    Ptidtte  Matters  and  Of- 
Jtncct» 
1.  Church  Rfttes. 
t.  Sdiools. 
3.  Ecclesiastical  Officers. 

1.  Churchwarden. 

2.  Mmisters,  &c. 


4.  Offencet  Spiritual,  as  Eccle- 
siastical Perjury,  SimonT» 
Usury,  Brawling,  Assaolt- 
ing  Clergy,  AdtUeiy,  For- 

nicatioD/occ. 
6.  Limitation  of  Soiu  ia  Bede- 

siastical  Courts. 
6.  Circumstances  rendering  Cc- 
desiMtical   Court  prefer^ 
able. 
Secondly,  When  these  Conrta  l»ve  not 

Jurisdiction. 
Course  of  Proceedings  in. 
Of  Right  of  Intervening. 
Section  II.~Of  the  several  Ecciftiasfifal 
Courts. 
In  general. 

1.  Archdeacon's  Court. 
t.  Consistory  Court. 

3.  The  Court  of  Pccolian. 

4.  Arches  Court. 

5«  Prerogative  Court. 

How  to  obtain  Probate  or 

Letters  of  Administratioo, 

an^enlering  caveats,  lee. 

How  to  obtaun  Assignment 

of  Administration  Bond. 

6.  The  Court  of  Faculties. 


We  have  alluded  in  a  former  page  to  the  ancient  struggles 
of  the  different  Courts  to  increase  their  own  or  diminish  or 
controul  the  jurisdiction  of  other  Courts ;  {e)  and  ''  hence/  as 
observed  by  Willes,  C.  J.,  "  so  many  jarring  cases  on  the  head 
of  prohibition,  difficult  to  reconcile;  for  when  the  power  of  the 
church  ran  very  high,  the  judges  were  cautious  in  granting 
prohibitions;  but  when  it  did  not  run  quite  so  high,  the  judges 
Ventured  to  go  further  in  granting  them."  (/)  We  have,  how- 
ever,  seen  that  happily  all  feelings  of  that  nature  have  long 
ceased.  (^)  Mr.  Justice  Blackstone  (writing  in  A.D.  1765) 
observedi  that  it  must  be  acknowledged  to  the  honour  of  the 
Spiritual  Courts  that,  though  they  continue  to  decide  many 


(d)  3  Bla.  Com.  4S8. 
Is)  Ant$,  307. 

(/)  In  Chmman  v.  Hoby,  Wiilei, 
680. 


(g)  Per  Sir  J.  Nicholi,  in  Gtigmai^  v. 
Gr^inaini,  1  Uug.  ilce.  Bep,  545,  mue, 
307. 
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questions,  which  are  properly  of  temporal cogniBance^  yet  Jus-     ^^^*x' 

tice  is  in  general  so  ably  and  impartially  administered  in  those LJ.^ 

tribunals,  especially  of  the  superior  kind,  and  the  boundaries 
of  their  power  are  so  well  known  and  established,  that  no  ma- 
terial inconvenience  can  arise  from  that  jurisdiction  still  con- 
tinuing in  the  ancient  channel ;  (A)  and  unquestionably  when 
we  reflect  that  since  the  learned  commentator  published  that 
observation,  such  distinguished  individuals  as  Sir  William  Scott, 
(afterwards  Lord  Stowell,)  Sir  J.  NichoU,  Dr.  Lushington,  ftc. 
have  presided  in  the  superior  Ecclesiastical  Courts,  it  will  be 
concluded  that  the  spiritual  jurisdiction  has  been  still  better 
explained  and  enforced.  It  has  been  usual  to  consider  ecde^ 
siastical  or  spiritual  jurisdiction  under  two  heads;  as,  Jirst, 
what  are  or  are  not  subjects  of  such  jurisdiction  in  one  or  other 
of  the  Ecclesiastical  Courts,  without  regard  to  the  particular 
Court  in  which  it  is  exercised  ;  and,  secondly^  with  reference 
to  the  Ecclesiastical  Courts  themselves,  and  the  separate  juris- 
diction of  each,  (i)  and  we  will  also  take  a  practical  view  of  the 
proceedings  in  these  Courts  in  general,  and  in  several  of  the 
most  usual  suits. 


First,  The  Subjects  of  Ecclesiastical  Jurisdietian. 

There  are  numerous  injuries  and  offences  as  well  of  a  pri-  Fmt,  Of  the 
pate  as  of  a  pubUe  nature  which  are  not  remediable  or  punish-  ^^^^^^1 
able  in  a  Court  of  Law  or  Equity,  but  only  in  one  of  the  jansdiction 
Spiritual  or  Ecclesisatical  Courts ;   others  where  the  latter  ^  ^^    '  ^  ^ 
Courts  and  Courts  of  Equity  or  Law  have  concurrent  jutis^ 
diction  with  the  Ecclesiastical  Courts,  and  yet  it  may  be  pre- 
ferable to  proceed  in  the  latter.    And  first  of  private  injuries  JFirjt,  jarisdic- 
remediable  or  punishable  in  these  Courts,  (and  which  are  the  jtojurieT^^* 
more  immediate  objects  of  consideration  in  this  work.)    Those 
cognizable  in  the  Ecclesiastical    Courts    have   usually  been 
arranged  under  three  general  heads,  as  1.  Causes  p^ctintarj^; 
S.  Causes  matrimonial;  (I)  S.  Causes  testamentary  ;(m)  and  to 
these  we  will  add  two  others  of  considerable  importance  and 
frequency,  vie.  4.  Suits  for  defamation ;  5.  Suits  for  perturba- 
tion of  pews,  or  disturbances  of  seats  in  a  church. 


(h)  S  Bla.  Com.  98,  99.  Assbtant  in  Practice  Ecclet.  Coart;  Con- 

^t)  See  as  to  the  former,  3  Bla.  Com.  sett  on  Courts ;  Bom's  Eocle.  Imw,  tit. 

87  to  105 }  and  as  to  tlie  latter,  id,  61  to  Courts  ;  Com.  Dig.  Courts,  N. 

68.  (0  3  Bla.  Com.  87,  88. 

(It)  As  to  the  Ecclesiastical  or  Spiritaal  (m)Farftaiii  v.  TmpUar,  3  Phil.  R. 

Courts  in  general,  see  Oughton  Ordo  judi-  S54. 

coram,  translated  in  part  bj  Law;  Clerks 
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CHAP.  V.         One  general  rule  of  great  importance  is,  that  the  Ecdesias- 
^^'''  tical  Courts  have  not  merely  jurisdiction  with  reference  to  the 


Jurisdiction  locality  of  the  subject-matter,  but  in  the  locality  of  the  person 
pendsonfoca.'  citcd;  and,  therefore,  although  the  defendant  may  usually  re- 
lity  of  the  de-     gj^j^  ^y^  ^f  jjjg  kingdom,  vct  if  he  be  served  with  a  citation 

fendaut  within        •  «  .       ,  9         y   j 

the  districL       withm  the  jurisdiction  of  an  Ecclesiastical  Court  here,  (as  that 

of  the  Consistory  Court  of  London  in  a  suit  there  for  nullity 
of  marriage,)  that  Court  has  jurisdiction. (n)  So  in  matrimonial 
suits  the  power  of  the  Court  is  in  personam,  and  the  Court  can- 
not enforce  a  decree  upon  a  party  who  is  out  of  the  king- 
dom ;(o)  but  if  the  party  be  in  England,  an  Ecclesiastical 
Court  has  jurisdiction  to  try  the  marriage  of  English  subjects 
wherever  contracted,  (p)  But  generally  speaking,  as  regards 
testamentary  causes,  all  Ecclesiastical  jurisdictions  are  limited 
in  their  authority  to  property  locally  situate  within  their  dis- 
trict. (9). 

1.  Causes  pccu-  1,  Causes  pecuniary  include  claims  for  Tithes,  but  when  the 
For  lithe.  right  is  disputed,  these  can  only  be  instituted  in  the  Ecclesias- 
tical Courts  between  spiritual  persons,  and  against  lay  persons 
only  to  compel  the  render  of  tithe  in  kind  when  the  general 
right  is  admitted ;  (r)  and  in  the  case  of  predial  tithe,  it  is  now 
usual  to  proceed  by  action  at  law,  viz.  for  treble  value  incurred 
under  the  statute,  by  not  setting  out  the  tithe ;  or  where  there 
has  been  an  agreement  to  pay  a  composition,  by  action  of  as- 
sumpsit or  debt  on  such  agreement ;  or  when  the  dispute  is  be- 
tween the  tithe  owner  and  several  parishioners,  or  where  a 
modus  is  insisted  upon,  then  by  a  bill  in  Chancery,  or,  as  we 
have  seen,  even  more  frequently  on  the  equity  side  of  the  Court 
of  Exchequer ;  and  the  latter  suit  in  general  is  preferable,  be- 
cause full  costs  are  recoverable  in  an  equity  suit  for  tithes  in 
the  Exchequer,  unless  there  has  been  a  previous  adequate 
tender.  («)  When  there  has  been  an  agreement  for  a  composi- 
tion, the  remedy  is  usually  at  law,  and  it  has  been  supposed 
that  in  such  a  case  a  suit  in  the  Consistorial  Court  for  subtrac- 
tion of  tithe  is  not  maintainable,  and  that  the  composition  need 
not  be  tendered ;  but  recently  Sir  John  Nicholl  decided,  on 
appeal  from  the  Consistorial  Court  of  Exchequer  to  the  Arches 


.  (n)  Per  Vice^bancellor  in  Done&J,  ▼.  3  Hagg.  Ecc.  R.  197. 

Don^,  3 Phil.  611,  586;  and  seeMorte  (r)  3  Bla.  Com.  88,  89 ;  and  see  Mil' 

▼.  Mane,  t  Hagg.  610.  luuh  ▼.  Facy,  poit,  457,  note  (I). 

[o)  Mane  v.  Mone,  2  Hagg.  610.  (i)  Ante,  vol.  i.  27,  n,(u),  39B,  399; 


s 


[p)  In  Harford  ▼.  Marrit,   t  Hagg.      StockweU  v.  Terry,   1  Yes.  118  ;    and 
Cons.  R.  425.  2  Madd.  Chan.  Pr.  556. 

(q)  Croiiey  v.  Archdeaean  of  Sudbury, 
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Court,  that  as  the  Ecclesiastical  Court  had  power  to  interfere     CHAP:  v, 

in  cases  of  modus,  he  considered  they  had  jurisdiction  also  in  '— — 

cases  of  composition,  which  were  in  eifect  moduses  for  the 
time  being,  and  reversed  the  sentence  below,  and  decreed  that 
the  value  of  the  tithe,  to  be  ascertained  by  the  registrar,  should 
be  paid  to  the  appellant  with  his  costs.  (0  In  a  suit  by  a  cler- 
gyman for  small  tithe,  he  will  in  general  recover  his  costs  in 
the  Ecclesiastical  Court,  although  he  succeed  only  in  part, 
deducting  the  costs  of  the  pleading  relative  to  the  unsuccessful 
part.(tt)  There  is  one  advantage  incident  to  a  proceeding  for 
tithe  in  the  Ecclesiastical  Court,  viz.  that  although  a  party  has 
been  imprisoned  for  more  than  a  year  upon  a  sentence  of  the 
Ecclesiastical  Court,  and  writ  de  contumace  capiendo  thereon, 
he  will  not  be  entitled  to  be  discharged  under  the  48  G.  3, 
c.  132,  but  will  be  perpetually  imprisoned  until  he  has  fully 
obeyed  the  sentence,  (a:) 

Ecclesiastical  dues  to  the  clergy,  as  pensions,  mortuaries,-  For  Ecdes'iasti- 
compositions,  offerings,  and  whatever  falls  under  the  denomina-  ^  *^""' 
tion  of  surplice  fees  for  marriages  or  other  ministerial  offices  of 
the  church,  are  also  recoverable  in  the  Ecclesiastical  Court,  (y) 
But  curates'  salaries  are  more  usually  recovered  by  action  at  Spoliation,  or 
law.(»)     Claims  in  respect  of  Spoliation  (a)  or  ecclesiastical  ^^^^^ 
waste  or  dilapidations,  are  also  cognizable  in  these  Courts,  (ft) 
but  it  is  more  usual  to  proceed  for  the  latter  by  action  at  com- 
mon law,(c)  at  least  it  is  so  against  the  personal  represelitative  of 
the  late  incumbent.  (c{)    The  instances  of  suits  at  law  for  eccle- 
siastical waste  are  confined  to  actions  by  a  succeeding  against  a 
late  incumbent,  or  against  his  executors;  but  the  jurisdiction 
of  the  Consistory  Court  is  more  extensive,  for  a  sequestrator 
of  a  benefice  being  bound  to  repair  the  vicarage-house  and 
buildings,  may  be  sued  pending  the  sequestration  by  the  bishop 
and  churchwardens  in  the  Bishop's  Court,  to  compel  him  to 
repair;  though  after  a  sequestration  has  been  entirely  deter- 
mined, such  jurisdiction  might  be  questionable,  (e)    On  prin- 
ciple it  should  seem  that  every  incumbent  who  permits  the 


(t)  Methdik  V.  Facy,  Arches  Court,  8th 
July,  1834,  cor.  Sir  John  NichoU.  See 
the  libel  and  proceedings,  poft. 

(u)  Layden  v.  Flack,  9  Hagg.  Cons.  R. 
S09. 

(x)  Ex  parte  Kaye,  1  B.  &  Adol.  652. 
Courts  of  Equity  have  power  to  discharge 
a  prisoner  from  the  contempt,  ante,  4S9  ; 
but  there  does  not  appear  as  yet  any  such 
power  extended  to  Ecclesiastical  Courts  ; 
and  see  Barlee  v.  Barlee,  1  Addam's  R. 
30]. 

(y)  S  Bla.  Com.  89,  90. 

(s)  Cowp.  R.  437 ;  Dougl.  14 ;  3  Bla. 
Com.  90. 


(a)  3  Bla.  Com.  90. 

(b)  Ibid.  91 ,  92.  In  Whinfield  ▼.  Wat- 
Jans,  t  Phil.  R.S,n.(a),  it  is  said  that 
suits  for  dilapidations  are  most  properly 
and  naturally  to  be  in  the  Spiritual 
Courts. 

(c)  Ante,  393;  Bird  y.  ^e  and  Wife, 
1  Nev.  &  Man.  415 ;  1  Bar.  &  Adol.  826, 
5.C. ;  2  Phil.  R.  3,note  (a) ;  Wise  v.  Met- 
ealfe,  10  B.  &  C.  299. 

(d)  Sellers  v.  Leiwrence,  Willes,  420, 
421. 

(e)  Per  Sir  William  Scott  io  Whinfield 
▼.  Watkins,  2  Phil.  R.  8. 
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buildings  belonging  to  his  benefice  to  continue  dilapidftled, 
might  be  prosecuted  by  the  bishop  and  churchwardens  in  the 
Consistory  Court  so  as  to  compel  him  to  repair ;  and  where 
existing  dilapidations  are  daily  increasing,  such  a  proceeding 
would  be  proper,  instead  of  waiting  until  his  decease,  perhaps 
without  leaving  assets;  and  this  seems  to  be  the  only  Court  in 
which  a  bishop,  or  other  ecclesiastical  person  BiiUinpo$se$wm 
qfhis  benefice,  can  be  compelled  to  repair.  (/)  In  a  preceding 
page  we  have  seen  the  nature  and  extent  of  the  repairs  which 
an  incumbent  is  bound  to  make,  (g)  So  a  suit  may,  if  the  facts 
warrant,  be  sustained  by  churchwardens  against  a  bishop,  as 
impropriator  of  a  portion  of  great  tithes  of  the  parish,  to  compel 
him  to  repair  the  chancel  ;(A)  and  if  a  custom  for  the  parishioners 
to  repair  be  pleaded,  a  prohibition  goes  to  the  Ecclesiastical 
Court,  and  such  question  of  fiict  will  be  heard  in  a  Court  of 
Law  by  a  jury,  and  if  found  in  favour  of  the  bishop,  will  be 
conclusive ;  and  the  Ecclesiastical  Court  cannot  investigate 
whether  the  alleged  custom  be  illegal  ;(<)  and  the  impropriator 
will  therefore  be  entitled  to  be  dismissed  with  all  his  costs  in- 
curred in  the  Ecclesiastical  Courts,  (i) 


3.  Matrimonial      2,  We  have  secu  that  Courts  of  Equity  have  not  in  general 
^°'^'  any  direct  jurisdiction  over  matHmamal  causes,  but  that  they 

are  exclusively  taken  cognizance  of  in  the  Spiritual  Courts,  (1) 
especially  in  cases  of  clandestine  marriages,  (0  although  the 
Chancellor  may  direct  that  the  marriage  of  a  ward  in  Chancery 
shall  be  repeated  more  formally,  (m)  But  the  Ecclesiastical 
Court  cannot  annul  a  marriage  after  the  death  of  one  of  the 
parties,  as  it  might  bastardise  the  issue,  (»)  though  it  may  pro- 
ceed to  punish  the  survivor,  as  for  incest  $  (»)  and  a  sentence  of 
divorce  on  the  ground  of  incest  may  be  repealed  by  the  Spiritual 
Court  after  the  death  of  the  parties,  (o) 

MiUrimonial  causes  are  of  several  descriptions,  as  Jirst,  suits 
for  a  maUcious  jaetitaiioHf  or  boasting  of  a  pretended  marriage 
with  the  complainant  without  his  consent,  when  there  has 
been  no  marriage  in  fact;(/>)  secondly,  suits  for  nullity  of  mar-- 
riage  on  account  of  force  or  fraud,  (q)  or  incest,  or  too  near 


(/)  ilnte,  359,  S60, 388, 

{g)  Ante,  vol.  i.  393.  As  to  the  qaes- 
tion  how  far  a  bishop  may  be  prohibited 
or  prevented  by  injanction  from  commit- 
ting or  permittiog  waste,  anttf,  359,  360. 

(ft)  I%«  Bithop  of  Ely  v.  Oibbons  and 
another,  on  appeaJ,  4  Hagg.  £c.  B.  156. 

(i)  Ibid.  163,  164. 

(k)  Ante,  434 ;  Hatfield  y.  Hatfield, 
5  Bro.  C*C.  too  ;  and  seeinjeneral  Chit. 
Eq.  Dig.  tit.  Courts,  II.  ^clediastical  j 
3Bla.Com.  92  to  95. 


(I)  Middleton  ▼.  Crofts,  f  Atk.  668, 
671. 

fm)  Ante,  435,  note  (e). 
fi)  3  Bla.  Com.  440 ;  Cro.  Jac.  186 ; 
Broumsward  v.  Edwards,  2  \e%,  245 ;  £1- 
liott  V.  Gurr,  2  Phil.  B.  19,  f  1,  St. 

(o)  Co.  Litt.  33,  S44;  5  Co.  98;  7  Co. 
44 ;  Cro.  Jac.  186. 

(p)  Lord  Hawke  v.  Corri,  t  Hagg.  Cons. 
R.  284. 

(9)  Harford  v.  Morris,  2  Hagg.  Cons. 
R.  4ie3 ;  mms  ▼•  WheaXley,  uT.  175. 
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relationship ;  or  incapacity  to  consent ;  or  want  of  actual  con*    chap.  v. 
sent,  as  in  case  of  lunacy;  or  great  mental  weakness  imposed 


upon  by  fraud,  and  which  may  be  instituted  by  the  com- 
mittee; (j^)  or  for  want  of  due  form,  as  mbnomer  in  publication 
of  banns;  or  on  account  of  impotency  or  sterility;  thirdly, 
suits  for  restitution  of  conjugal  rights  f  fourthly ,  suits  for 
divorces  on  account  of  cruelty  or  adultery ;  and  Jifihlyt  suits 
for  alimony. (j) 

With  respect  to  a  suit  (or  jactitation  ofmarriaget  though  of  Sojufor  jactt- 
rare  occurrence,  yet  if  a  person  pretend  a  marriage  which  has  '^"* 
no  existence  whatever,  and  proclaim  it  to  others^  the  law  con- 
siders it  a  malicious  act,  subjecting  the  party  against  whom  it  is 
set  up  to  various  disadvantages  of  fortune  and  reputation,  and 
imposing  upon  the  public  (which  for  many  reasons  is  interested 
in  knowing  the  real  state  and  condition  of  the  individuals  who 
compose  it)  an  untrue  character,  and  interfering  in  many  pos- 
sible consequences  with  the  good  order  of  society,  as  weU  as 
the  rights  of  those  who  are  entitled  to  its  protection*  {s)  It  is 
therefore  a  fit  subject  of  redress ;  and  this  redress  is  to  be 
obtained  by  charging  the  supposed  offender  with  having 
falsely  and  maliciously  boasted  of  a  matrimonial  connection ; 
and  upon  proof  of  the  fact,  obtaining  a  sentence,  enjoining  him 
or  her  to  abstain  in  future  from  such  false  and  injurious  repre- 
sentations, and  punishing  the  past  offence  by  a  condemnation 
in  the  costs  of  the  proceeding,  (s)  To  such  a  suit  there  may  be 
three  different  defences ;  1st,  a  denial  of  the  jactitation  or 
boasting ;  2d,  an  assertion  that  a  marriage  actually  passed, 
(and  then  the  suit  assumes  another  shape,  that  of  a  suit  for 
restitution  of  conjugal  rights);  3d,  a  defence  of  more  rare 
occurrence,  viz.  that  though  no  marriage  has  passed,  yet  the 
pretension  was  fully  authoriaed  by  the  complainant ;  and  that 
therefore,  though  the  representation  was  felse,  yet  it  was  not 
malicious,  and  cannot  be  complained  of  as  such  by  the  party 
who  authorized  it ;  (t)  and  therefore  where  a  person  had  lived 
in  adulterous  connection  with  the  wife  of  another  man,  and 
every  where  introduced  her  as  his  wife,  his  suit  for  malicious 
jactitation  was  dismissed,  (u) 

With  respect  to  suits  for  nullity  of  marriage,  any  party  in^  Suits  for  naiutj 
terestedf  though  a  third  person,  and  even  a  committee  of  a  ^  mamage. 
lunatic,  or  a  person  claiming  an  estate  in  remainder  on  fiiilure 


(9)  PamtU  V.  PamsU,  t  Hagg.  Cons.  (s)  Per  Sir  William    Scott,    in    Lord 

R.  169 ;  PortmunUh  v.  Portmouth,  1  Hag.  HawkM  ▼.  OH,  9  Hagg.  Consist.  R.  285. 

£cc.  R.  355.  (t)  Ibid,  «85,  S86. 

(r)  3  Bla.  Com.  92  to  95.  (u)  Jbid,  292. 
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CHAP.  V.     of  issuCi  may  institute  a  suit  for  nullity  of  marriage  in  the  Con- 

^^^— ^ —  sistory  Court,  {x)  or  may  intervene  in  a  Court  of  Appeal ;  (y) 

and  in  general  there  should,  for  greater  security,  whilst  parties 
and  witnesses  are  living,  be  a  sentence  in  the  Ecclesiastical 
Court,  though  the  marriage  be  absolutely  void,  as  in  the  case 
of  lunacy.  A  father  of  a  minor  has  a  right  to  institute  and  pro- 
secute a  suit  for  nullity  of  marriage  against  the  will  of  the 
minor,  (xr)  If  the  ground  be  a  publication  of  banns  in  a  wrong 
name,  as  Coxon  Tongue,  when  the  correct  name  is  Edward 
Coxon  Tongue,  it  must  be  proved  that  such  an  erroneous  pub- 
lication was  with  the  knowledge  of  the  parties,  (a)  And  we 
have  seen  that  an  Ecclesiastical  Court  will  not  annul  a  marriage 
by  banns  unless  there  was  express  or  implied  fraud  in  the  trans- 
action, as  by  false  names  for  a  fraudulent  purpose,  (ft)  But  if 
such  a  fraud  be  proved,  the  marriage  will  in  general  be  void, 
as  even  the  omission  of  one  Christian  name,  (c) 

A  sentence  of  nulUty  of  marriage  may  be  obtained  propter 

impotentiam  or  sterility  in  either  sex,  when  it  can  be  shewn  to 

have  existed  at  the  time  of  the  marriage ;  suits  of  that  nature 

have  certainly  occurred  even  in  modern  times,  but  they  are 

comparatively  rare,  (d) 

Salts  for  rettitu.      Suits  for  restitution  (^conjugal  rights,  when  one  of  the  par- 

tion  of  Gonjuj^  ^cs  refuscs  to  cohabit,  are  not  unfirequent,  and  have  been  some- 

"^    *  times  adopted  as  a  mode  of  trying  the  validity  of  the  marriage, 

which  must  be  charged  to  have  taken  place.  If  the  complain- 
ant, whether  wife  (e)  or  husband,  (/)  succeed,  the  sentence  of 
the  Court  is,  that  the  party  is  the  lawful  wife  or  husband  of  the 
opponent,  and  that  the  latter,  if  an  husband,  do  receive  her 
home  in  the  character  of  a  wife,  and  do  treat  her  with  conjugal 
affection,  and  do  certify  to  the  Court  that  he  has  done  so  by 
the  first  sessions  of  the  next  term.  And  if  such  sentence  be 
disobeyed,  the  party  will  be  perpetually  imprisoned  under  pro- 
cess from  a  Court  of  Law,  as  in  other  cases.  (/)  The  Courts  in 


(x)  Donegal  v.  Ckicfuster,  3  Phil.  Ecc. 
Rep.  590,  592,  593 ;  1  Add.  R.  16,  S.  C. ; 
ana  see  Pamell  ▼•  PameU,  2  Hagg  Con- 
sist Rep.  169  ;  Partsaumthy,  Portmumth, 
1  Hagg.  Ecc.  Rep.  355. 

(y)  Ex  parte  Turning,  1  Ves.  &  B. 
140;  Donegal  ▼.  Chickester,  3  Phil  R. 
593,  note  (6)  ;  and  see  post  as  to  Inter' 
vention, 

(s)  Bowyer  v.  Rteketts,  1  Hagg.  Cons. 
R.  214, 215* 

(a)  7i»f^«  V.  AlUm,  Consistory  Court, 
London,  5th  July,  1834,  per  Dr.  Lush- 
ington.  And  see  form  of  tlie  libel  in  sucli 
a  suit  potim 

(b)  Ante,  toI.  i,  55. 


(c)  Ante,  vol.  i.  53,  and  notes  ;  Peri- 
get  r,  TomJdm,  2  Hagg.  Xlonsist.  R.  142  ; 
Wytat  T.  Henry,  ibid.  215;  SuUivanx. 
Sullivan,  ibid.  238  ;  supra,  note  (a). 

(d)  See  instances  and  observations, 
Chitty 's  Medical  J  ariapnidence,  374, 375 ; 
see  instances  of  such  suits  against  tlie 
toaman,  (hiestr.  Shipley,  2  Hagg.  Cons. 
R.  321 ;  Briggs  v.  Morgan,  ibid,  324 ; 
against  the  husband,  Greemtreet  y.  Cumynt, 
2  Hagg.  Cons.  R.  332. 

(e)  Dalrymple  v.  Dalrymple,  2  Hagg. 
Cons.  R.  54, 137. 

(f)  Barlee  t.  Barlee,  1  Addams,  301 ; 
Swift  T.  Swift,  4  Hagg.  Cons.  R.  139. 
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adultery. 


general  regret  the  legal  necessity  for  pronouncing  such  a  sen-    chap.  v. 

tence,  because  it  inflicts  upon  one,  if  not  both  the  parties,  great  ?"fT*_^' 

distress,  and  is  scarcely  possible  to  be  productive  of  any  happi- 
ness, and  occasions  perpetual  imprisonment  in  case  of  conti- 
nued disobedience  of  the  sentence,  (g)  Perhaps  the  same 
reasons  which  induced  the  legislature  to  enact  that  no  promise 
to  marry  should  be  specifically  enforced  in  the  Ecclesiastical 
Court  should  lead  to  a  modification  of  this  law. 

The  cases,  when  or  not  an  Ecclesiastical  Court  will  divorce  saits  for  dWorce 
a  mensa  et  thoro  have  been  cursorily  considered  in  the  pre-  ^^J,^^^^  °^ 
ceding  volume ;  and  we  have  there  seen  that  the  only  grounds 
of  divorce  arising  after  marriage,  are  either  such  intolerable 
cruelty  as  amounts  to  what  is  technically  though  somewhat 
singularly  termed  legal  setitia,.  or  cruelty,  (A)  or  guilt  by  the 
husband  of  some  infamous  unnatural  crime  or  practice,  (i)  or 
adultery.  The  Courts  have  judiciously  declined  to  define  what 
degree  or  instances  of  cruelty  will  amount  to  the  legal  cruelty 
necessary  to  be  established ;  but  the  numerous  cases  in  the 
books  establish  that  mere  bad  temper,  harshness  or  unkindness, 
are  not  sufiicient  grounds  of  divorce,  {k) 

In  order  to  obtain  the  assistance  of  this  Court,  the  parties 
applying  on  account  of  adultery  must  be  free  from  similar  impu- 
tation ;  and  therefore  a  husband  cannot  obtain  a  divorce  in  the 
Ecclesiastical  Court  if  the  wife  recriminate  and  establish  that  he 
had  also  been  faithless  to  the  marital  vow,  (/)  whether  before 
or  not  until  after  knowledge  of  her  infidelity ;  (m)  so  if  a  hus- 
band be  so  insensible  of  the  injury  as  to  cohabit  with  bis  wife 
after  knowledge  of  her  infidelity,  (n)  then  in  either  of  these 
cases  the  Ecclesiastical  Court  will  not  interfere  at  his  instance. 

By  the  practice  of  the  Court  a  matrimonial  suit  frequently 
changes  its  original  object,  and  this  even  on  a  collateral 
ground.  Thus  in  a  suit  against  a  woman  for  jactitation  of 
marriage,  if  she  plead  that  she  and  the  complainant  were  duly 
married,  and  she  establish  the  fact,  the  sentence  will  be  re- 
stitution of  her  conjugal  rights,  (o)  And  in  a  suit  by  a  wife 
for  restitution  of  conjugal  rights^  if  the  husband,  in  defence  or 


{g)  See  obaervalions  in  DalrympU  v. 
Vairymple,  SHagg.  Cons.  R.  183. 

(h)  Ante,  vol.  i.  59  ;  per  Dr.  Liishing- 
ton  in  Neeld  v.  Neetd,  6  Dec.  1831,  4 
Hagg.  Ec.  Cas.  264;  and  see  that  case 
at  length  in  supplement  tu  this  work  of 
A.  D.  1834  to  vol.  i.  .59.  See  instances 
of  divorces  for  cruelty  and  violence. 
Harrit  v.  Harritt  2  Hagg.  Cons.  R.  148  ; 
Waring  v.  Waring,  ibid,  lo8.  It  may  be 
answered  by  necessary  self-defence.  Wa- 
ring V.  Waring,  ibid.  168. 

VOL.  II. 


(i)  Ante,  vol.  i.  .59. 

(k)  See  Neeld  v.  Nteld,  4  Hagg.  £ccl. 
Cases,  264,  and  ante,  vol.  i.  .59. 

(0  1  Ought.  317  ;  Burn's  Eccl.  L.  Mar- 
riage, xi. 

(to)  Procters.  Procter,  2  Hagg.  Cons. 
Rep.  292. 

(n)  i  Ought.  3l7;  Burn's  Eccl.  L. 
Marriage,  xi. 

(o)  Per  Sir  W.  Scott  in  Hawke  v.  Carri, 
2  Hagg.  Cun^.  II.  285,  286. 

LL 
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CHAP  V.      excuse,  allege  the  adultery  of  the  wife,  he  may  in  that  very  suit 
SwjT.  X.      pjj^y  ^jj^  proceed  for  a  divorce  on  the  latter  ground,  (p)    So  in 


a  suit  against  the  husband  for  cruelty,  a  defensive  allegation, 
pleading  distinctly  and  substantially  adultery  by  the  wife,  is  ad- 
missible without  a  separate  citation  on  the  part  of  the  hus'- 
band,  (q)  So  a  wife  has  been  permitted,  in  a  suit  instituted 
against  the  husband  for  cruelty,  to  give  in  additional  articles  to 
the  libel  pleading  acts  of  adultery  by  the  husband,  (r)  espe- 
cially if  they  have  recently,  and  since  the  institution  of  the  suit, 
come  to  her  knowledge,  {s) 

In  a  suit  by  a  husband  for  divorce  on  the  ground  of  adidtelry, 
if  the  wife's  allegation  responsive  to  his  libel  plead  that  adul*- 
tery  was  committed  by  the  husband,  he  may  meet  the  same  by 
a  defensive  plea,  and  then  the  wife  may  afterwards  offer  addi-> 
tional  articles  negativing  parts  of  the  husband's  defensive  alle^ 
gation,  and  the  latter  will  be  admissible,  although  a  fourth  alle- 
gation, because  they  may  afford  the  Court  better  means  of  arrive 
ing  at  a  just  conclusion,  (t) 
Suits  for  All-         The  Jurisdiction  of  the  Spiritual  Court,  in  decreeing  alimony^ 
"  nJi*  "s^^'to****  ^  incidental  to  a  decree  of  divorce ;  and  generally  speaking 
ibr  divorce.  («)  alimony  cannot  be  otherwise  obtained,  excepting  indeed  in 

cases  of  agreement,  when  we  have  seen  the  Court  of  Chancery 
may  interfere,  (x)  or  excepting  by  act  of  parliament^  when  there 
has  been  a  divorce  there,  (jr)  In  general,  where  there  is  a  decree 
of  divorce  in  the  Ecclesiastical  Courts  on  account  of  the  esta* 
blished  adultery  of  the  wife,  no  decree  of  alimony  follows  \  but 
upon  a  divorce  bill  in  the  Lords,  on  account  of  the  adultery  of 
the  wife,  the  husband  is  always  required  to  make  provision  for 
maintenance,  lest  by  total  destitution  she  should  be  driven  to 

continue  in  a  course  of  vice,  (z)    In  suits  instituted  either  by 

-----  — ^ —  ^- — — .  --1.  --  —  ■  — ..  ^—  -  -— ^  -  ^  —  ■ .  -  -  ^^ 

(p)  Lmbert  v.  Lambert,    Consistory  tain  parts  of  the  hasband^s  defensi^  alle* 

Cbart,  LondoHf  July  5, 1834.  gation. 

(f)  Best  y.  Best,  1  Addams,  441.  After  hearing  Dr.  Phdlttnore  and  Dr. 

(r)  BatnU  V.  Butntt,  1  Hagg.  Eccl.  AddamS  for  the  husband,  against  the  alle* 

Bep.  22.  ntion,  and  the  King's  Advocate  and  Dr. 

(<)    Sampson  r,  Sampton,  4  Uagg.  Rep.  Bumaby,  for  the  mm, 

285.  Dr.  xJushiogton    considered  that  the 

(t)    Sarjeant   v.  Sarfeant,   Consistory  articles  were»  under  the    circnmstances. 

Court,  Friday,  June  27,  1834.    Per  Dr.  admissible,  though  this  was  a  fourth  aile- 

Loshington.  gation,  as  they  might  afford  the  Court 

Tills  was  a  suit  which  had   been  fre-  better  means  of  arriring  at  a  just  ooncla- 

quently  before  tlie  Court  on  admission  of  sion. 

allegations.    It  was  promoted  by  Captain  (u)  See  in  general  1  Bla.  Com.  441, 

James  Sarjeant  against  Harriet  his  wife,  and  notes, 

for  a  diyorce  on  the  ground  of  adultery.  (x)  Ante,  454,  435. 

In  the  allegation  responsive  to  the  libel,  (y)  Dick.  791 ;  see  ante,  vol.    i.  5(» 

the  wife  pleaded  adultery  committed  by  note  (u) ;  ibid.  60. 

the  husband,  which  the  latter  met  by  a  (s)  Jet  ▼.  Thurlow,  4  D.  &  B.  17 ;  bat 

defensive  plea,  and    additional  articles  It  would  be  well  to  make  her  future  chas- 

were  now  offered  on  behalf  of  the  wife,  tity  and  separation  from  her  paramour  an 

the  object  of  which  was  to  negative  cer-  indispensable  condition  of  the  continaed 
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the  husband  or  the  wife^  the  latter  is  a  privileged  party  as  to 
costs,  and  is  entitled  to  alimony  pending  the  suit^  on  the  prin- 
ciple of  the  whole  property  being  by  lav  vested  in  the  husband, 
and  her  consequent  incapacity  to  support  or  defend  herself  dur- 
ing the  coverture.  If  the  wife,  therefore,  be  under  the  necessity 
of  living  apart,  it  is  also  necessary  that  she  should  be  sub*- 
sisted  during  the  pendency  of  the  suit,  and  that  she  should  also 
be  enabled  to  procure  justice  by  being  provided  with  the  means 
of  defence.  This  arises  out  of  the  ordinary  condition  of  con- 
nubial society,  and  the  state  of  the  property  between  the  parties 
as  usually  vested  in  the  husband,  under  the  more  ancient  law  of 
the  kingdom,  (a)  But  after  the  adultery  of  the  wife  has  been 
established  by  the  decree,  it  would  in  general  be  unjust,  except- 
ing upon  the  principle  acted  upon  in  the  House  of  Lords,  to 
require  the  husband  to  pay  alimony,  and  therefore  there  is  no 
instance  in  the  Ecclesiastical  Court  of  a  decree  of  alimony  in 
such  a  case,  (b) 

If  a  wife  be  reluctant  to  institute  a  suit  for  a  divorce  in  the 
Spiritual  Court,  she  may  at  law,  whilst  resident  with  her  hus- 
band, or  at  a  place  prescribed  by  him,  (c)  or  when  compelled 
to  leave  him  by  legal  cruelty,  subject  him  to  the  payment  of  all 
necessaries  according  to  his  fortune  and  rank,  by  contracting 
debts  for  necessaries  in  his  name. 

But  when  the  wife  has  a  sufficient  independent  or  separate 
income,  as  c£400  a  year,  and  the  husband  the  same,  no  alimony 
or  costs  pending  the  suit  will  be  allowed,  (<i)  though  where 
her  pin-money  is  small,  the  Court  will  add  some  alimony  pend- 
ing the  suit,  (e)  When  she  has  not,  then,  in  case  of  a  divorce 
for  the  misconduct  of  her  husband,  she  is  entitled  to  alimony, 
the  general  proportion  of  which,  it  is  said,  is  rather  higher 
than  one-sixth,  or  about  one-fifth  of  the  income  of  the  husband, 
■to  be  paid  from  the  date  of  the  decree ;(/)  and  even  a  moiety 
of  the  property  has  been  given  where  the  wife  brought  the  whole 
of  the  property  and  she  was  blameless ;  (g)  and  although  the 
husband  pretend  to  have  assigned  away  all  his  property,  he 
may  nevertheless  be  compelled  to  pay  alimony  pending  the  suit 


iJHAp.V. 

SsCT.  X. 


payment.  In  France  the  wife  and  para- 
mour are  compellable  to  separate, 

(o)  Per  Sir  W.Scott,  WiUonv.  Wilton, 
i  Hagg.  Cons.  R.  204 ;  and  see  Beevcr 
V.  B^or,  3  Phil.  R.  261 ;  Portsmouth  v. 
Portmuuth,  3  Addaros  R.  63, 

(6)  3  Bla.  Com.  94,  95  ;  nor  is  a  hus- 
band liable  for  necessaries  in  such  a  case, 
IL  y.  Ftinton,  1  B.  &  Adol.  227. 

(c)  Montague  ▼.  Benedict,  3  B.  &  C. 
631 ;  Seaton  v.  Benedict,  5  Bing.  28 ; 
Hunt  V.  Blaquore,  5  Bing.  550. 


{d)  Briscoe  r.  Briseos,  2  Hagg.  Cons. 
R.  199  ;  Wilson  v.  Wilson,  id.  204,  205  ; 
Beevor  v.  Beemr,  S  Phil.  R.  261. 

(e)  Briscoe  r.  Briscoe,  2  Hagg.  Cons. 
Court,  199;  Beevor  ▼.  Betvor,  3  Phil.  R. 
261. 

(/)  Briscoe  ▼.  Briscoe,  2  Hagg.  Cons. 
R.  199  ;  Rees  v.  Rees,  3  Phil.  R.  392 ; 
Cox  V.  Cox,  3  Addams's  R.  276. 

(g)  Cooke  V.  Cooke,  %  Phil.  R.  40; 
Smith  r.  Smith,  2  id.  235. 

LL2 
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for  a  divorce  on  account  of  adultery,  at  the  rate  of  £50  per 
annum  out  of  <£140  per  annum; (A)  and  the  reduction  of  the 
husband's  income  by  unprofitable  speculations,  is  no  ground 
for  a  proportionate  reduction  of  permanent  alimony  allotted 
many  years  before,  (t)  But  it  is  otherwise  when  his  income 
has  decreased  without  any  fault  on  his  part.(j)  The  arrears  of 
alimony  ought  to  be  enforced  from  year  to  year,  for  after 
greater  delay  the  Ecclesiastical  Court  will  not  in  general  as- 
sist. (A:)  In  a  late  case  the  executors  of  the  will  of  a  married 
lady  filed  a  bill  in  the  Vice-Chancellor's  Court  against  the  hus- 
band to  compel  him  to  pay  the  arrears  of  alimony,  and  the 
defendant  demurred;  and  the  Vice-Chancellor,  after  taking 
time  to  consider,  inclined  to  be  of  opinion  that  the  Ecclesias- 
tical Court,  notwithstanding  the  death  of  the  wife,  possessed 
the  power  of  enforcing  payment  of  the  arrears  of  the  alimony, 
and  that,  therefore,  the  bill  in  equity  was  unnecessary;  but 
that  being  in  a  state  of  doubt  on  the  subject,  he  would  not  go 
the  length  of  saying  that  the  bill  could  not  be  sustained,  and 
therefore  overruled  the  demurrer,  reserving  the  consideration 
of  costs  until  it  had  been  decided  whether  the  Ecclesiastical 
Court  had  or  had  not  jurisdiction  in  the  case.  (/)  In  all  suits 
of  nullity  of  marriage  brought  by  or  on  the  part  of  the  hus- 
band, the  wife  de  facto  is  regularly  entitled  as  well  to  alimony 
pending  suit  as  to  payment  of  all  such  costs  as  she  incurs  in  her 
defence,  (m). 


3.  Testamentary 
causes,  (fi) 


Thirdly,  Testamentary  Causes.  The  Ecclesiastical  Courts, 
and  especially  the  Consistorial  and  Prerogative  Courts,  have 
original,  and  in  some  cases,  exclusive  jurisdiction  upon  questions 
regarding  the  validity  of  wills  relating  to  personalty;  and  we 
have  seen  that  a  Court  of  Equity  has  no  jurisdiction  to  deter- 
mine on  the  validity  of  a  will,(o)  the  granting  of  probate  or 
letters  of  administration,  and  taking  and  assigning  administra- 
tion bonds,  {p)  though  afterwards  the  action  for  a  breach  of 
the  condition  is  to  be  brought  in  a  temporal  Court.  And  if  one 
of  these  Courts  has  granted  probate,  the  vaUdity  of  the  will 


(h)  Brown  ▼.  Broicn,  f  Hagg.  R.  5. 

(i)  Neil  r.  Neil,  4  Hapg.  t73. 

(j)  Cos  V.  Cos,  S  Addams,  976. 

(Ic)  De  Bla^ere  t.  De  Blaqnere,  and 
WtUoa  V.  WiUon,  $  Hagg.  Eccle.  Cas. 
3««.  3t9,  n.  (c). 

(0  Stones  V.  Cix,  Vice -Chancellor's 
Court,  95lh  and  S7th  Jane,  18S4 ;  Sir  E. 
Sngden  for  plainlitT,  Knight  for  defendant. 
Dower  is  not  recoverable  after  death  of 
widow,  White  t,  Parmker,  1  Knapp's  R, 


(m)  PortmoiUh  v.  Parttnumth,  3  Add. 
R.63. 

(n)  See  in  general  3  Bla.  Com.  95  to 
99,  and  notes ;  Com.  Dig.  Prohibition,  G. 

(n)  Ante,  435 ;  Hughes  ▼.  Turner, 
4  Hagg.  I-xxle.  R.  40,  41,  n.  (o),  48; 
Jones  V.  Jones,  3  Meriv.  161. 

(p)  «2  &  «S  Car.  f.  c.  10;  1  Madd. 
Chan.  Pr.  6f6  to  6«8  ;  ante,  vol.  i,  55f , 
716a;  post. 
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cannot  be  disputed  if  the  testator  be  dead,  at  least  in  any  ciml 
proceeding,  (although  it  may  in  a  criminal  prosecution,)  until  . 
the  probate  has  been  set  aside  in  the  proper  Ecclesiastical 
Court.  (7)     But  the   ecclesiastical  judges  admit  that  a  Court 
of  Equity  is  the  fittest  jurisdiction  to  decide  upon  the  validity 
of  an  appointment  in  or  by  a  will,  and  will  therefore  endea-* 
vour  to  put  the  question  in  a  course  of  inquiry  there ;  (r)  and 
it  is  admitted  that  the  Ecclesiastical  Court  has  no   autho- 
rity to  decree  the  execution  of  a  trust.  («)    It  would  be  beyond 
our  present  object  to  enumerate  when  or  not  instruments  in 
questionable  form  have  been  decreed  to  be  valid  testaments  as 
regards  personal  property.  (0     It  has  been  held  that  written 
instructions  for  a  will,  taken  down  by  an  attorney  from  the  de- 
ceased's dictation,  and  not  signed  by  him,  was  a  sufficient 
will ;  {u)  and  where  a  testator  wrote  a  paper  as  his  will,  but 
left  it  incomplete  for  want  of  signature  and  attestation,  which 
requisites  he  intended  up  to  the  time  of  his  death  to  add,  but 
was  prevented  from  effecting  by  what  is  commonly  termed  the 
act  of  God,  such  paper  was  established  as  a  will.(x)    So  an 
entry  in  an  account-book,  containing  a  full  disposition  of  the  pro- 
perty and  appointment  of  executor,  and  dated  eight  months 
before  the  testator's  death  (which  was  sudden),  and  subscribed 
and  carefully  preserved,  was  pronounced  for,  though  containing 
these  words  : — **  I  intend  this  as  a  sketch  of  my  will,  which 
I  intend  making  on  my  return  home."(y)    And  a  will  made  by 
questions  and  even  leading  interrogatories,  ad,  "  do  you  mean 
to  give  your  money  at  your  bankers'  to  me  ?"  and  the  testator 
thereupon  verbally  answered  **  yes,"  and  the  donee  wrote  such 
answer  following  the  interrogatory,  may  be  valid,  (^r)  and  a  will 
or  codicil  in  pencil  is  sufficient,  (a) 

But  we  have  seen  that  Courts  of  Equity,  whether  Chancery 
or  Exchequer^  exercise  a  concurrent  and  more  efficacious  juris- 
diction in  compelling  executors  and  administrators  to  account 
i|nd  distribute; (6)  and  the  Court  of  Chancery  has  powers  as 
extensive  as  those  of  the  Court  of  Probate  to  receive  evidence 
which  may  explain  any  ambiguity  on  the  face  of  a  will.(c) 


CHAP.  V. 

Sect.  X. 


(9)  Allen  y.  Dundas,  3  T.  R.  1«5 ;  Pin- 
tiey  V.  Pinfiey,  8  6.  &  C.  335 ;  1  Stark. 
E«.  943. 

(r)  Per  Sir  John  Ntcholl,  4  Hagg.  £c. 
Cas.  47. 

(j)  Hugke9  V.  Hiigha,  4  Hagg.  £c.  Cas. 
49  ;  Ex  parte  Jenhim,  1  B.  &  C.  65b. 

(0  See  in  general,  ante,  vol.  i.  110, 
111 ;  2  Bla.  Com.  502,  n.  (16);  and  Wil- 
liamb's  Law  of  Executors. 

(ti)  Huntington  ▼.  Huntington,  2  Phil. 
Ecde.  Cas.  213. 


(t)  Scott  V.  Rhodet,  1  Phil.  Ec.  Cas.  12. 
(v)  HaUatt  v.  Hallatt,  4  Hagg.  R.  211. 
{%)  Green  v.  Skipworth,  1  Phil.  Eccle. 
Cas.  58. 

(a)  Rymer  v.  Clarhwn,  1  Phil.  £c.  Cas. 
22. 

(b)  SJiarples  v.  SharpUt,  M'Clel.  R. 
506  ;  awfe.  423,  424,  435  ;  1  P.  Wins. 
544,  575 ;  Com.  Dig.  Prohibition,  G.  16  ; 
3  Bla.  Com.  \i5,  n.  (18) ;  ante,  vol.  i.  1 12, 
551.552. 

(c)  3  Phil.  R,  480. 
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CHAP.  V- 

SsCTt  Xt 


Legacies,  (i) 


One  defect  and  want  of  adequate  security  in  granting  admi- 
nistratioQ  in  the  Ecclesiastical  Courts  is,  that  the  two  sureties 
required  by  the  statute  to  execute  the  administration  bond 
cannot  be  compelled  to  state  the  nature  of  their  property,  qv 
where  it  is  to  be  found;  (d)  though  the  parties  interested  in  the 
fund  may,  by  due  attention,  insist  on  sufficient  sureties  jti^/i/yti^ 
generally,  as  the  statute  requires  two  or  more  able  sureties.(e) 

Where  there  has  been  no  witness  to  a  will,  probate  in  the 
common  form  of  an  unattested  will  was  granted  on  the  affi-* 
davit  of  one  person  only  to  the  testator's  handwriting,  and 
upon  the  consent  of  the  sole  person  who  would  have  been  enti- 
tled to  distribution  if  the  testator  had  died  intestate.  (/)  But 
mere  similarity  of  handwriting  will  not  suffice  to  prove  the  exe- 
cution of  an  unattested  wiU.(g)  If  a  will  once  proved  to 
have  existed  be  not  forthcoming,  the  presumption  of  law  is, 
that  the  testator  himself  destroyed  it,  and  therefore  a  copy  will 
not  be  admitted  to  probate.  (A) 

The  Ecclesiastical  Courts  have  proper  jurisdiction  over  per* 
sanal  legacies  charged  upon  or  to  be  paid  out  of  mere  per* 
sonal  estate; (A:)  and  upon  the  construction  of  a  will  respect- 
ing the  same,  as  whether  a  bequest  *'  to  each  of  my  servants 
living  with  me  at  the  time  of  my  death  <£10,"  extended  to  a 
job  coachman  who  had  served  her  for  a  considerable  time,(/) 

But  an  injunction  may  be  granted  in  Chancery  to  restrain  a 
husband's  suit  in  the  Ecclesiastical  Court  for  a  legacy  to  his  wife, 
be  not  having  made  a  settlement,  {m)  So  when  there  is  a  trust 
affecting  a  legacy,  Chancery  will  interfere ;  (n)  but  where  an  exe- 
cutor has  no  trust  to  execute,  excepting  that  of  merely  paying 
the  legacy,  or  where  the  purposes  of  a  trust  have  expired, 
then  the  Ecclesiastical  Court  has  jurisdiction,  (o)  Wb^i  the 
estate  of  the  deceased  is  considerable,  or  the  legacy  large,  a 
suit  in  Chancery  or  the  Exchequer,  against  the  executor,  may 
he  more  effectual  to  secure  the  fund  and  a  due  distribution 
than  any  suit  in  the  Ecclesiastical  Court ;  {p)  but  when  the 


(d)  22  &  23  Car.  2,  c  10  ;  2  Phil.  R. 
280.  See  observations  iq  Devey  v.  Ed* 
ioards,  S  Addaros'  R.  78;  pott,  502. 

(•)  22  &  23  Car.  2,  c.  10,  s.  1,  post. 

(/)  ill  re  goods  of  Mary  Keetout  4  Hagg. 
R.I. 

(;)  RtUherford  v.  Maule,  4  Hagg.  234. 

(h)  Wargeht  v.  HolUngs,  4  Hagg.  215. 

(i)  See  in  general  Grignion  v.  Gngnion, 
t  Hagg.  R.  637 ;  poet,  498. 

(k)  Bassttt  V.  Bassett,  3  Atk.  297; 
Reynish  v.  Martin,  id*  333;  3  Hagg.  R. 
161,  iu  note;  aUter,  if  charged  on  realty, 
ante,  465,  (s). 


(0  Bowatd  T.  WUsM,  1  Hagg.  Ecde. 
R.  107. 

(m)  Meals  v.  Meah,  Dick.  373;  1 
Atk.  491.  In  the  Ecclesiastical  Court  a 
wife  may  sue  ahns  the  executor  for  a  le- 
gacy given  to  her  separate  use,  see  Cap$l 
V.  Koberts,  3  Hagg.  R.  161,  in  note. 

(n)  1  Atk.  491 ;  Grignion  v.  Grignion, 
1  Hagg.  535;  ante,  465,  (<)• 

(o)  Grignion  t,  Grignion,  1  Hagg.  R. 
535,  where  see  the  whole  law  on  the  sub- 
ject of  this  ecclesiastical  jurisdiciion. 

(  p)  Sharpies  y.  Sharpies,  M'Clel.  Rep. 
506. 
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legacy  is  small}  it  is  in  general  most  judicious  for  a  legatee  to 
institute  a  suit  against  the  executor  in  the  Arches  Court,  when 
the  will  has  been  proved  in  the  Prerogative  Court  of  Canter- 
bury, (j^)  The  simple  mode  pursued  in  the  Ecclesiastical 
Court  of  enforcing  payment  of  a  legacy,  as  observed  by  Pr« 
Haggardi  and  presently  stated  fully,  is  very  convenient  and 
summary,  and  avoids  the  necessity  for  resorting  to  Chancery, 
and  though  but  Uttle  known  should  be  constantly  resorted  to, 
especially  when  the  legacy  is  small,  (r)  This  jurisdiction  is 
exercised  by  the  Arches  Court  in  cases  of  all  wills  proved  in 
the  Prerogative  Court,  and  by  the  official  principals  of  each 
diocese  in  cases  of  wills  proved  in  a  Diocesan  Court ;  and  the 
course  of  proceeding  in  the  Arches  Court  is  there  prescribed, 
and  which  will  presently  be  stated.  («)  In  a  recent  case  a  suit 
of  subtraction  of  legacy  of  so  small  a  sum  as  10/.  was  institute 
ed  in  the  Arches  Court  and  the  executrix  condemned,  with 
full  costs  and  censure,  for  resisting  and  occasioning  so  much  ex« 
pense.  (t)  But  in  some  cases  the  legatee  should  be  prepared  to 
give  security  to  refund,  where  there  is  a  possibility  of  creditors 
appearing,  (u)  An  executor,  after  the  lapse  of  a  year,  may 
even  at  any  distance  of  time  be  called  upon  and  sued  in  the 
Ecclesiastical  Court,  so  as  to  compel  him  to  pay  a  legacy  upon 
condition  that  the  legatee  give  security  to  refund  in  case  the 
amount  of  his  legacy  should  be  required  in  discharge  of 
debts.  («)  Where  a  legacy  has  been  given  to  the  separate  use 
of  the  wife  in  exclusion  of  the  husband's  interference,  the  suit 
is  to  be  instituted  in  her  name  separately  against  the  executor, 
and  the  husband  or  his  assignee  is  only  to  be  cited  pro 
forma,  (j/)  When  an  executor  or  administrator  has  expressly 
promised  to  pay  a  legacy  in  consideration  of  forbearance,  and 
has  assets,  then  we  have  seen  that  in  general  an  action  at  law 
nwy  be  sustained,  but  not  otherwise,  (z) 


CHAP.  Vk 
Sbct.  X. 


4thly.  Suits  for  Defamation  are  frequently  instituted  in  the  4.  Defiuna- 
Ecclesiastioal  Courts,  but  as  no  damages  are  there  recoverable  ^^°*(') 
and  there  is  no  penance  excepting  compulsory  admission  of 
the  complainant's  innocence,  asking  forgiveness,  and  payment 
of  costs,  there  is  not  much  inducement  to  sue.  (a)    In  case 

(q)  See  an  instance  Norrit  ▼.  Heming* 
toay,  t  Hagg.  R.  4,  pott,  498. 

(r)  Capcl  V.  RoberU,  S  Hagg.  R.  161, 
11,  }aj ;  see  pott,  498,  Arehe$  Court, 

(s)  id,  ibid,  and  see  post,  498,  Arclies 
Court, 

(t)  Howard  r.  WiUon,  4  Hagg.  R.  107. 

(tt}  Higgifu  V.  Higgins,  4  Hagg.  24^. 

{")  ~    ' 


^9  c**^  '  «r«J 

Per  Sir    J.  Nlchoil,    Higgiru  ▼. 


Higgins,  4  Hags.  R.  S44. 

{if)  Capel  wTftoberti,  S  Hagg.  Eqc.  Rep. 
161,  in  note,  and  post,  498,  Arches  Court. 

(z)  Ante,  vol.  i.  550,551. 

(a)  Burn's  Eccl.  L.  Defamation ;  Com. 
Dig.  Prohibition,  G.  14 ;  Bac.  Ab.  Slan< 
der,  T.  U. ;  Starkie  on  Slander,  32,  474. 
See  form  of  citation  and  libel  for  defama- 
tion, post,  486,  487. 
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CHAP.  y.  of  verbal  slander,  when  the  opprobrious  words  merely  imputed 
— i^i:— I —  an  immorality  punishable  only  in  the  Ecclesiastical  Court,  as 
calling  a  woman  a  whore  or  bawd  or  less  explicit  charge  of  for- 
nication, if  no  special  damage  can  be  proved,  a  suit  in  the 
Spiritual  Court  is  the  only  remedy,  and  in  many  cases  it  may 
with  propriety  be  resorted  to ;  and  as  regards  personal  con* 
siderations  the  humiliating  sentence  of  an  Ecclesiastical  Court, 
compelling  such  admission  of  innocence  and  apology  and  pay- 
ment of  costs,  may  afford  some  degree  of  satisfaction  to  the 
insulted  individual.  Actions  at  law  for  slander  are  of  more 
frequent  occurrence,  but  unless  attended  with  very  aggravating 
circumstances  are  there  sometimes  treated  with  ridicule;  we 
have  ventured  to  suggest  that  they  ought  not  to  be  discouraged, 
at  least  in  cases  when,  if  redress  be  denied,  the  party  calumniated 
might  be  induced  to  revenge  himself;  {b)  but  there  is  no  remedy 
at  law  for  verbal  slander,  merely  imputing  some  ecclesiastical  or 
spiritual  offence,  as  fornication,  (c)  The  remedy  in  the  Ecclesi-* 
astical  Court  for  slander  is  limited  to  six  calendar  months,  {d) 
The  verbally  calling  a  person  heretic,  adulterer,  fornicator, 
whore,  drunkard,  8ic.  may  be  prosecuted  in  an  Ecclesiastical 
Court ;  but  if  the  words  were  coupled  with  others  for  which  an 
action  at  law  would  lie,  as  calling  a  woman  a  whore  and  a  thief, 
or  "  she  keeps  a  bawdy  house,"  which  is  an  indictable  offence, 
then  the  Ecclesiastical  Court  has  no  jurisdiction,  and  a  prohi* 
bition  lies,  the  rule  being  mere  spiritualia  sunt  qua:  non  habeat 
nUxturam  temporalium.  (e)  And  a  prohibition  lies  to  a  Spiritual 
Court  to  stay  proceedings  for  calling  a  woman  a  whore  in  Lon^ 
don  or  Bristol,  on  affidavit  of  the  custom  in  those  places  giving 
an  action  in  the  local  Courts  there  for  that  imputation,  (/) 
But  if  part  of  the  words  impute  only  a  spiritual  offence,  then 
after  sentence  a  prohibition  will  not  be  issued  to  the  Spiritual 
Court,  although  other  words  were  actionable  at  law ;  as  im* 
puting  to  a  woman  that  she  was  a  whore  and  had  given  several 
men  the  bad  disorder,. (g)  The  Ecclesiastical  Court  has  not 
jurisdiction  unless  the  defamation  imputed  to  the  plaintiff  the 
guilt  of  some  offence  punishable  in  that  Court ;  thus  to  call 
a  person  ''a  common  swearer"  is  not  actionable,  because 
the  modern  doctrine  is  that  cursing  and  swearing  are  not 


(6)  Anttt  vol.  I.  33  a,  n.  (6).  notes;  post,  477»  (e). 

(c)  Ante,  vol.  i.  13.  (/)  Brant  v.  RobtrU,  4  Barr.  2418 ; 

(d)  27  G.  3,  c.  44,  s.  1,  2.  Xeyer  ▼.  Eattmck,  4  Barr.  2032 ;  PoiBtr 

(e)  2  Inst.  488  ;  2  Rol.  Ab.  295,  297  ;  t.  Shaw,  1  Wils.  62. 

i  Sid.  404;  2  Ld.  Raym.  809,    1101;  {t)  Semble,  Car$lake  ▼•  Mappkdoram, 

3  Mod.  74;  2  Salk.  552;    Crampton  y.  2  Tl  R.  473. 
Butler,  1  Uagg.  tonibt.  Rep.  465  in 
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offences  punishable  in  the  Ecclesiastical  Court.  (A)  Nor  can 
a  suit  be  instituted  in  the  Ecclesiastical  Court  for  a  written 
libel,  because  any  slander  reduced  into  writing  is  remediable 
at  law.  (f) 

It  seems  that  in  this  Court  not  only  a  party  guilty  of  speak- 
ing specific  words,  importing  a  particular  or  general  charge  of 
some  spiritual  offence,  may  be  prosecuted,  but  also  a  person 
guilty  of  maliciously  using  general  opprobrious  and  uncharitable 
expressions,  tending  to  destroy  brotherly  charity,  may  be 
sued ;  (k)  such  as  ''  thou  art  a  dishonest  liver,"  or  **  thou  art  a 
liar  or  knave,"  or  *'  thou  art  not  to  be  trusted  upon  thy  word  or 
oath  more  than  a  dog ;"  and  it  is  said  that  a  libel  in  such  a  suit 
ought  always  to  state  as  well  the  particular  defamatory  words 
as  also  general  terms  of  reproach,  because  the  party  might  re- 
cover upon  the  latter  in  case  the  former  should  not  be  proved.(Q 

In  general,  in  a  suit  for  defamation  in  a  Spiritual  Court, 
some  slanderous  words  must  be  proved  by  two  witnesses ;  but 
it  is  not  essential  that  they  should  both  speak  precisely  to  the 
identical  words  in  the  same  terms ;  nor  is  it  necessary  that  the 
name  of  the  complainant  has  been  used,  provided  it  appear 
from  the  same  or  other  words  who  was  the  party  intended  to  be 
calumniated,  (m)  and  it  seems  sufficient  if  one  witness  prove  de- 
famatory words  uttered  at  one  time,  and  another  witness  at 
another ;  (n)  or  in  other  words,  one  witness  to  the  fact  and  one 
to  the  circumstances  is  sufficient,  (o) 

In  the  case  of  Cole  v.  Corder,  in  the  Arches  Court  of  Can- 
terbury,  upon  an  appeal  from  the  Commissary  Court  of  Sur* 
rey,  {p)  Sir  John  Nicholl  observed,  "  It  is  sometimes  said  that 
suits  of  this  kind  are  to  be  discouraged  by  the  Courts ;  and 
when  suits  arise  between  persons  of  the  lowest  description^ 
the  Court  may  lament  that  the  parties  should  incur  a  ruinous 
expense ;  but  it  is  necessary  that  the  law  should  interpose  to 
prevent  the  effects  of  malevolence:  and  the.  law  gives  no  re* 
medy  in  this  case  but  by  an  application  to  this  Court.    In  the 


CHAP.  V. 
Sect.  X. 


(h)  Harm  v.  BulltTt  Arches  Court, 
1  Dec.  1798*  referred  to  in  note  t  to 
Cfompion  ▼.  Butler,  1  Hagg.  Cons.  Rep. 
463. 

(i)  B.  V.  Curi,  Str.  790 ;  Mo.  627 ; 
Comb.  71;  Bac.  Ab.  Courts  Ecclesiastical, 
D. ;  Burn,  £cc«  L.  tit  Defamation,  accord. 
In  Ware  v.  Jchum,  t  Lee,  Ecc.  Cas.  105, 
A.D.175d,  it  seems  to  have  been  reported 
otherwise,  and  that  for  this  ton'tm^,  "I  do 
certify  that  £.  J.  keeps  a  whore  in  his 
house,"  might  be  proceeded  for  in  the 
Ecclesiastical  Court ;  but  note  there  was 
also  in  that  case  distinct  verbal  slander  to 
the  same  effect,  and  which  would  sustain 
the  suit  in  that  case.    Besides  that  case 


was  decided  long  before  the  case  of 
Thorley  ▼.  Kerry,  4  Taunt.  Rep.  555,  and 
other  cases,  which  establish  that  aojr 
calumnious  charge  in  toriiing  is  now  ac- 
tionable. 

(fc)  Ante,  Yol.  i.  44,  45  j  Oughton. 

(0  Oughton,  46,  47. 

(m)  Crompton  v.  ButUr,  1  Ka^.  Cons. 
Rep.  468 ;  Cole  v.  Carder,  Smith  v.  Wat' 
kim,  t6td.467  ;  2  Phil.  Rep.  106. 

(n)  Crompton  ▼.  Butler,  1  Hagg.  Cons. 
Rep.  460, 463. 

(o)  HutchiTU  ▼.  Densi/df ,  1  Hagg.  Con. 
Rep.  182. 

Cp)  CoU  v.  Cordtr,  ft  Phil,  Ecc,  Cu. 
109. 
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CHAP.  V.     present  instance  the  parties  are  in  the  middling  rani  of  life ; 
^"*^^'  ^'      and  it  is  necessary  that  there  should  be  a  remedy  for  a  real  in- 
jury;*' and  Sir  John  NiehoU  said,  that  although  the  suit 
in  the  Commissary  Court  of  Surrey  for  calling  the  plaintiff  a 
common  whore,  had  been  dismissed  with  costs,  the  superior 
Court  was  not  reluctant  to  apply  the  remedy  which  the  law 
enjoined,  and  he  reversed  the  sentence  of  the  Court  below, 
and  pronounced  the  libel  proved,  and  condemned  the  defendant 
with  costs  in  both  Courts.     And  in  a  subsequent  case  in  the 
Arches  Court,  on  appeal  from  the  Consistory  Court  of  Ex* 
eter,  (q)  the  same  learned  judge  observed,  *^  I  cannot  agree 
that  suits  of  this  description  between  persons  in  the  higher 
classes  of  society  ought  to  be  discouraged  and  less  attended  to 
than  suits  of  a  similar  description  between  persons  in  a  low 
condition  of  life;  on  the  contrary,  in  the  higher  classes  of 
society,  acquiescence  would  be  almost  an  admission  of  the 
charge ;  and  as  in  thpse  classes  female  reputation  is  of  a  higher 
importance  and  value  to  the  person  who  possesses  it,  if  an 
attempt  be  made  to  rob  any  one  of  that  reputation,  there  is  no 
other  remedy  but  a  reference  to  this  Court,  in  which  the  law 
and  constitutioii  of  the  country  have  placed  the  cognizance  of 
such  offences ;  and  the  defamatory  words  having  been,  ^  Ayre*s 
nsier  was  publicly  kept  by  a  man  at  Plymouth,  and  had  a  child 
by  him,*  the  sentence  of  the  Consistory  Court  was  affirmed  with 
costs."  (r)    And  in  another  case,  where,  after  sentence,  the 
defendant  had  appealed,  and  had  in  his  original  notice  given  to 
the  complainant  of  the  time  of  performing  penance,  subscribed 
himself  "  your's  affectionately,"  Sir  John  Nicholl  decreed  that 
he  should  perform  penance  again,  because  the  notice  was  given 
in  an  insulting  manner,  observing,  that  if  an  injury  to  an  indi- 
vidual has  been  done,  or  the  law  has  been  violated,  the  most 
honourable  and  creditable  mode  is  to  make  the  amends  which 
the  law  requires ;  such  amends  being  due  to  society,  whatever 
may  be  the  private  feelings  and  opinions  of  the  party  towards 
his  adversary.  («) 

But  in  a  suit  of  thb  nature  the  Spiritual  Court  is  bound  to 
allow  the  defendant  the  advantage  of  any  justification  which 
would  have  availed  him  at  common  law,  as  a  plea  that  the  words 
were  true,  (t)  There  is  thb  peculiarity,  that  in  the  Ecclesias- 
tical Courts  a  woman  may  sue  alone  without  her  husband  for 

(q)  Tteher  t.  Ayre,  9  Phil.  Ecc  Cas.  Rep.  4, 5. 

539,  (t)    Com.  Dig.    Prohibition,  G.   14; 

(r)  Per  Sir  John  Nicboli,  iu  Toeker  ▼.  Cro.  J.  625 ;  8  Rol.  Rep.  8S  ;  Starkie  on 

A}frt,  3  Phil.  Rep.  559  to  542.  Slander,  481 ;  Bora's £cc,  L.  Pefamatjoni 

(«)  Cnu^ttU  T.  Hmfroy,  t  Hftgg*  Ecc.  10, 11. 
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defamation,  and  though  he  might  release  the  costs,  yet  he  could 
not  determine  the  suit»  so  as  to  release  the  defendant  from  the 
necessity  of  performing  the  enjoined  penance ;  (n)  and  indeed 
where  there  was  a  libel  in  the  Spiritual  Court  in  the  name  of 
husband  and  wife,  for  calling  the  former  cuckold.  Lord  Holt 
directed  a  prohibition,  because  they  cannot  both  join  in  that 
Court  for  such  words,  but  the  wife  should  have  sued  alone,  the 
imputation  being  only  upon  her,  and  the  husband  and  wife  by 
the  law  spiritual  may  not  join  in  a  suit  in  the  Ecclesiastical 
Court  as  they  must  in  the  temporal,  but  each  shall  sue  sepa- 
rately upon  their  own  cause  of  action*  (x)  The  statute  S7  G» 
3,  c.  44,  s.  1,  limits  suits  for  defamatory  words  to  six  calendar 
months,  (y) 

The  punishment  for  defamation  is  payment  of  costs  and 
penance  enjoined  at  the  discretion  of  the  judge.  If  the  slander 
was  privately  uttered,  the  penance  may  be  directed  to  be  per- 
formed in  a  private  place ;  but  if  publicly  uttered,  then  the 
penance  is  to  be  public,  as  in  the  church  of  the  parish  where 
the  party  defamed  residip,  in  time  of  divine  service,  (but  not 
covered  with  linen  garments,  as  in  cases  of  correction  for  fi>r«* 
nication,  &c.)  and  the  defamer  may  be  required  publicly  to  pro* 
nounce  that  by  such  words,  naming  them,  as  set  forth  in  the 
sentence,  he  had  defamed  the  plaintiff,  and  therefore  that  he 
begs  pardon  and  forgiveness,  first  of  God,  and  then  of  the 
party  defamed,  for  his  uttering  such  words.  («)  In  a  recent 
case,  the  sentence  of  the  Arches  Court  was,  that  the  defendant 
should,  after  giving  twenty-fours  notice  at  least  thereof  to  Har- 
riet, wife  of  C.  C,  repair  in  the  day  time  to  the  vestry  roam  of 

the  parish  church  of ,  and  there  in  the  presence  of  the 

officiating  minister,  (a)  and  one  of  the  churchwardens,  (and 
who  are  to  have  the  like  notice,)  and  such  other  persons  as  the 
party  complainant  shall  bring  with  her,  audibly  and  distinctly 
make  the  following  confession,  viz.  to  the  effect  ^*  that  he  had 
defamed  Mrs.  C,  and  that  he  asked  her  forgiveness,  and  that 
he  would  not  again  offend  in  the  like  manner/'  (6)  In  a  late 
case,  in  the  Practice  Court  of  the  King's  Bench,  a  very  learned 
judge,  referring  to  the  authority  of  the  statute  Circumspecte 
Agatis,  (13  Ed.  1,  stat.  4,)  stated  that  the  punishment  of  defa*- 


CHAP.  V. 

SSCT.  X. 


(«)  RoL  Ab.  298 ;  10  Mod.  64;  5 
BuUtr.  «64;  Stn.  d76;  Ld.  Ra^m.  74. 

(x^  3  Salk.  288. 

(j/)  27  O.  3,  c.  44,  I.  1 ;  Bow^  ▼. 
BidutU,  1  Hagg.  Cons.  R.  215,  citing 
Goldmga^  ▼.  HiU,  It  teems  that  before 
that  statute  the  party  had  a  year  from 
the  speaking  of  the  words  to  join  issue  io 
such  a  suit. 


(f)  Clerks'  Assist.  225;  1  Bright, 
592 ;  5  fiurn  £cc.  L.  Defamation,  pi.  14. 

(a)  If  a  sentence  be  that  the  penaiioe 
shall  be  performed  in  the  presence  of  the 
wUnitUr,  it  must  not  then  also  be,  '*  and 
during  divine  service,  &c."  Ccuriail  v* 
Hoitrfrajft  t  Phil.  Ece.  Cas.  4,  ted  qtMre. 

(h)  CowrUiii  V.  Hcufrmy,  2  Ha(g.  £c 
Cas.  %,  note  (o)»  and  ibid,  4. 
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5.  Perturbation 
or  dittorbance 
oC  pews,  (d) 


mation  is  to  be  enjoined  at  the  discretion  of  the  Ecclesiastical 
judge ;  and  he  held  that  a  sentence  that  the  defendant  should, 
in  the  presence  of  the  plaintiff,  confess  that  he  had  scandalously 
abused  her  by  saying  that  she  was  in  the  family  way  and  had 
miscarried ;  and  that  he  begged  her  forgiveness,  and  further  to 
say,  "  I  believe  her  life  and  conversation  to  be  sober,  chaste  and 
honesty^  was  legal  and  sufficient,  (c)  The  course  and  form  of 
proceedings  in  a  suit  of  this  nature  will  presently  be  stated,  (cf) 

5thly.  Suits  for  disturbance  (technically  called  perturbation) 
of  pews  or  seats  ip  a  church  or  chapel  are  frequently  the  subjects 
of  litigation  in  the  Ecclesiastical  Courts,  and  in  such  a  suit  every 
description  of  right  to  a  pew  or  seat  may  arise  and  be  discussed. 
But  when  the  legal  right  is  clear,  an  action  on  the  case  for  the 
disturbance,  or  an  action  of  trespass,  if  there  has  been  an 
assault,  may  be  preferable ;  (e)  and  in  one  case,  where  it  ap- 
peared that  the  temporal  right  was  the  question,  a  prohibition 
was  awarded,  to  prevent  the  continuance  of  a  suit  in  the  Spi- 
ritual Court  for  a  disturbance  in  theg;hurch.(/)  As  a  decree 
in  the  Ecclesiastical  Court,  even  the  Arches,  respecting  a  pew, 
is  not  in  all  cases  conclusive,  and  the  decision  there  may  be 
afterwards  disputed  in  an  action,  it  is  obviously,  when  the  right 
is  in  dispute,  better  to  proceed  at  law.  {g) 

The  right  of  burial  in  a  particular  vault  or  place  we  have 
seen  is  also  sometimes  a  private  claim  discussed  and  determined 
in  a  Spiritual  Court.  (A) 


StccM^t  Juris- 
diction over 
certain  ptt6/{o 
matters  and 
over  certain 
tfftncti* 

Chnrch  rates. 


The  Ecclesiastical  Courts  have  also  considerable  jurisdiction 
over  public  matters  of  a  spiritual  nature,  as  church  rates,  and 
over  ecclesiastical  officers  and  certain  offences  of  a  spiritual 
nature. 

Church  rates  Bxe  peculiarly  subject  to  the  jurisdiction  of  the 
Ecclesiastical  Courts;  (t)  and  although  the  53  6.  3,  c.  127) 


(e)  Per  Taunton,  J.  in  Birch  v.  Bnnon, 
1  Dowl.  Pr.  Rep.  395. 

(d)  Pott,  486,  487. 

(e)  Oughton,  dO;  WyUie  r.  Mott,  1 
Hagg.  Ecd.  R.  28 ;  Rich  y.  Bushnetl,  4 
Hagg.  Eccl.  Cas.  164 ;  and  see  Parham  v. 
Ttmplor,  S  Phil.  R.  223 ;  a  suit  against  a 
cnrate  for  altering  a  pew  in  the  nave  of 
the  chnrcb,  and  certainly  an  unauthorised 
material  alteration  of  a  pew,  may  be  the 
subject  of  a  suit  for  perturbation,  but  a 
small  alteration,  not  occasioning  iojurj  to 
any  private  right,  may  be  made  without  a 
faculty,  3  Phil.  Ecci.  Cas.  525,  527 ;  see 
pott,  507,  Court  of  Faculty. 

(/)  WUcher  ▼.  Chetlam,  1  Wils.  17 ; 
ByerJey  t.  Witidtu,  5  B.  &  C.  1 ;  7  D.  & 


R.  564.  But  to  sustain  a  prohibition  the 
party  applying  must  show  by  affidavit  that 
he  has  a  pretcriptive  right  to  the  seat, 
Stedman  v.  Hay,  Corovn's  R.  368. 

(g)  Crott  V.  SaUer/S  T.  R.  6S9. 

(h)  Ante,  vol.  i.  50,  51  j  and  see  many 
points,  Ridi  v.  Butkntll,  4  Hagg.  Ecd. 
Cas.  164;  Kemp  v.  Wicket,  3  Phil.  Eccl. 
Cas.  264  to  306. 

(i)  3  Bla.  C.  92 ;  2  Yes.  451 ;  1  Aik. 
389.  The  Court  of  Chancery  will  not  be 
ancillary  thereto,  Chit.  Eq.  Dig.  591  ', 
Degge,  172;  4  Hagg.  Eccl.  Rep.  84; 
Burn's  Eccl.  L.  and  Bum's  J.  tit.  Church 
Rates ;  see  Courte  of  Proceeding  for  Sub- 
traction of  Church  Rate,  pott,  491^  492. 
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gives  justices  of  the  peace  jurisdiction  to  enforce  payment  when 
the  arrear  of  rates  does  not  exceed  lOL  yet  at  the  same  time  it 
expressly  enacts  that  the  justices  shall  not  proceed  when  the 
rate  is  in  a  course  of  litigation  in  the  Ecclesiastical  Court;  and 
if  for  the  first  time  it  be  bona  Jide  insisted  before  justices  that 
the  liability  to  pay  is  intended  to  be  disputed  in  that  Court  they 
cannot  proceed  further,  (t)  Some  questions  upon  church  rates 
are  difiicult  and  require  great  consideration.  (A:)  There  is 
much  contradiction  in  the  books  upon  this  subject.  The 
proper  course  when  a  rate  is  essential  in  order  to  repair  the 
churchy  is  for  the  churchwardens  to  call  a  vestryi  and  it  is  for 
the  majority  of  the  parishioners  at  such  vestry  to  say  whether 
they  acquiesce  in  the  rate  proposed  and  what  rate  shall  be 
assessed.  (/)  The  right  to  tax  themselves  is  vested  exclusively 
in  the  majority  and  no  Ecclesiastical  Court  can  assess  a  qtMn^ 
turn,  (m)  If  the  majority  of  the  parishioners  refuse  to  make  a 
rate,  still  the  churchwardens  themselves  cannot  make  one,  and 
the  solitary  decision  that  they  can  is  not  law.  (»)  If  the  pa- 
rishioners contumaciously,  obstinately  and  pertinaciously  refuse 
to  make  any  rate  at  all  when  it  is  necessary,  or  will  only  make 
such  a  rate  as  is  manifestly  collusive,  then  they  may  be  articled 
in  the  Ecclesiastical  Court  for  such  refusal  and  there  pu- 
nished ;(o)  but  where  a  rate  of  111/,  was  required,  and  the 
majority  of  parishioners  would  not  assent  to  a  rate  for  more 
than  50/.  1 7^ .  and  two  of  the  churchwardens  exhibited  articles 
against  the  two  other  churchwardens  and  ten  parishioners,  a 
decree  rejecting  the  articles  was  affirmed  with  costs,  (p)  By 
the  general  law  it  seems  that  the  duty  to  repair  a  chancel  is  not 
to  fall  upon  parishioners  (except  in  London),  but  by  special 
custom,  the  parishioners  elsewhere  may  be  liable,  (q) 

After  a  rate  has  been  made,  the  formal  and  strictly  proper 
course  is  for  the  churchwardens  to  apply  to  the  ordinary  to 
confirm  the  rate ;  (r)   but  a  rate  is  valid  without  confirma- 


CHAP.  V. 

Sect.  X.' 


(0  5  Mauie  &  Selw.  <48;  but  see  R, 
V.  Wrateiley,  1 B.  &  Adol.  648. 

(k)  See  4  Hagg.  Eccl.  Cas.  84  to  107 ; 
Snuth  V.  Keats,  4  Hagg.  R.  278 ;  Green* 
vHtod  V.  Greaves,  id,  77 ;  Lambert  y. 
Weal,  id,  96, 102;  Watney  v.  Lambert, 
id.  84. 

(/)  Jejfrey's  case,  5  Coke,  66 ;  Pri- 
deaux,  48 ;  Bac.  Ab.  tit.  Church  wardens, 
C.  J  R.  V,  St.  Margaret* s,  Westnunster,  4 
M.  &  S.  250 ;  R.  v.  St.  Peter's,  Tketford, 
5  T.  R.  364. 

(m)  Rogers  v.  Davenant,  1  Mod.  194, 
2S6|  neither  on  appeal  nor  otherwise; 
and  see  further  in  Greentoood  r.  Greaves, 
4  Hagg.  Eccl.  Cas.  82. 

(n)   Pierce  v.  Prmne,  1   Salk.   166  j 


Groves  v.  Harjuey,  1  Hagg.  Consist  *Rep. 
191 ;  Bac.  Ab.  Churchwarden,  C. ;  Bum's 
Eccl.  Law,  tit.  Church,  s.  6 ;  see  observa^ 
tions  in  Greenwood  y.  Greaves,  4  Hagg 
Eccl.  R.  83 ;  oyerruling  Thur^ld  v.  Jones, 
1  Ventris,  367,  which  is,  however,  copied 
into  Degge,  Prideaux  and  Anderdon. 

(o)  See  authorities  cited  in  Greenwood 
y.  Greaves,  4  Hagg.  Ecc.  Cas.  80 ;  and 
judgment  of  the  Court,  id.  82,  83. 

(p)  Greenwood  v.  Greaves,  4  Hagg.  Ecc. 
Cas.  77. 

(q)  The  Bishop  of  Ely  v.  Gibbons,  4 
Hagg.  Ecc.  Cas.  156. 

(r)  Per  Sir  J.  Nicholl  in  Lee^.  Calcraf^^ 
3  Phill.  Ecc.  Cas.  648. 
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CHAP.  V.  Hon.  (*)  Sir  John  Nicholl  observed,  "  if  ^  rate-payer  is 
— ^^ — ' —  tisfied  with  his  assessment  he  should  appear  at  the  vestry  and 
object  to  it;  if  his  objections  there  are  in  vain  his  remedy  is 
twofold,  first,  by  entering  a  caveat  against  the  confirmation  of 
the  fate,  for  in  that  case  he  becomes  in  the  nature  of  a  de- 
fendant, and  the  churchwardens  are  the  parties  applying  for  the 
confirmation ;  secondly,  by  refusing .  payment.  In  either  case 
if  he  can  make  out  that  he  has  been  over-assessed,  he  will  be 
relieved.  But  one  individual  rate-payer  not  appearing  at  vestry 
to  object  to  a  rate  being  made,  on  the  ground  that  it  is  for  an 
ittegal  purpoie^  nor  that  the  vestry  has  not  been  legally  called^ 
nor  that  the  cteie^sment  has  been  unequally  made,  nor  on  any 
ground  going  to  the  invalidity  of  the  whole  rate,  nor  objecting 
that  his  own  property  is  assessed  above  its  true  value,  nor  that 
of  the  whole  sum  to  be  raised  by  the  rate  he  will  have  to  pay 
more  than  his  just  proportion,  cannot  afterwards  adopt  proceed- 
ings to  invalidate  the  whole  rate;  and  Sir  J.  Nicholl  observed, 
*^  Can  one  individual  rate-payer  thus  lie  by,  and  then  come  to 
this  (the  Arches)  Court  and  pray  that  the  whole  rate  may  be 
quashed,  because  he  offers  to  allege  and  shew  that  the  value  of 
the  properties  of  a  few  individuals  is  greater  in  proportion  to 
the  assessments  than  the  properties  of  other  individuals?  Even 
in  a  cause  in  the  Ecclesiastical  Court  against  a  rate*payer  of 
subtraction  of  rate,  he  ought  to  be  confined  to  shewing  either 
that  the  rate  was  illegally  made,  or  that  his  assessment  was  too 
high  and  beyond  his  just  proportion  of  the  whole  rate.  (/)  It 
was,  therefore,  decided  that  the  Ecclesiastical  Court  has  not 
jurisdiction  upon  an  original  proceeding  by  an  individual  rate- 
payer to  set  aside  a  rate  on  the  ground  of  inequality  in  the 
assessment;  the  proper  remedy  for  the  party  unequally  aise^sed 
Is  to  enter  a  caveat  against  the  confirmation  or  to  refuse  pay- 
ment of  the  rate,  and  thus  compel  the  churchwardens  to  make 
him  a  defendant  in  a  suit  of  subtraction  of  rate,  upon  which 
he  may  obtain  a  reduction.  («)  This  explains  the  object  of  the 
ena)3tment  in  the  53  G.  3,  c.  127,  suspending  the  power  of  jus- 
tices to  levy  a  rate  when  it  is  bona  fide  to  be  contested  in  the 
Ecclesiastical  Court,  {x) 

In  a  suit  of  subtraction  of  church  rate^  brought  by  the 
churchwardens  against  a  parishioner,  the  presumption  is  in 
favour  of  the  rate,  and  unless  he  establishes  that  he  is  unequally 


(j)  Km^  V.  Ghyn§,  S  Add.  53 ;  and  (u)  Watney  v.  Lambert,  4  Hagg.  Ecc. 

per  Sir  J.  Nicholl,  4  Hagg.  Ecc.  K.  290.  Cas.  84. 

(t)  Per  Sir  John  Nicholl  in  Watney  v.  (x)  Ante,  47S»  473;  5  M.  &  S.  S48; 

Laniert,  4  Hagg.  £cc.  Caa.  87,  88.  R,  ?.  Wrottnley,  1  B.  &  Adol.  648. 
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assessed,  he  will  in  general  be  condemned  as  well  to  pay  the    c^At*.  v. 
amount  of  the  assessment  as  also  the  costs,  and  the  resistance      ^^^'^'  ^* 
by  a  single  individual  of  such  rates  are  generally  treated  as 
vexatious,  because  they  occasion  great  trouble  and  difficulty  in 
a  parish,  (y) 

Spiritual  Courts  also  have  jurisdiction  over  grammar  schoolst  Grammar 
but  in  case  of  o;  libel  for  teaching  school  generally,  without  ^^^' 
saying  what  s^ool,  the  temporal  Courts  will  grant  a  pro* 
hibition.  (z) 

The  Ecclesiastical  Courts  have  jurisdiction  over  officen  0/  Ecclesiastical 
an  ecclesiastical  nature  to  compel  them  to  perform  their  duty)  chorehwardeDs 
and  they  have  jurisdiction  over  all  offences  and  injuries  strictly  ministers,  &c. 
of  a  spiritual  nature.    Thus  the  Spiritual  Court  may  compel 
churchwardens  to  deliver  their  account,  though  they  cannot  decide 
on  the  propriety  of  the  charges  therein  $  and,  thereforci  if  that 
Court  should  take  any  step  against  a  churchwarden  after  he 
has  delivered  in  his  account,  it  would  be  an  excess  of  jurisdic- 
tion, for  which  a  prohibition  would  be  granted,  even  after  sen- 
tence.(<t)    So  if  a  clergyman  of  the  church  of  England  reftise 
or  neglect  to  perform  the  office  of  burying  when  he  ought,  (as 
for  instance  a  deceased  dissenter^)  he  may  be  suspended  for  three 
months  by  the  ordinary,  (i)  or  he  may  be  punished  in  the 
temporal  Courts  by  indictment  or  information,  if  any  incon* 
renienee  to  the  public  should  arise  from  the  neglect,  (c) 

The  statute  6  Eliz.  c.  S3,  s.  IS^  specifies  some  of  the  ecele*  Ecclesiastical 
masrical  offences  punishable  in  the  Spiritual  Courts,  and  which  -^'^^' 
are  thereby  required  to  be  specified  in  the  significavit,  such  as 
heresy,  refusing  to  have  a  child  baptized,  or  to  receive  the 
sacrament,  or  to  attend  divine  service,  or  error  in  matter  of  re- 
ligion, incontinency,  usury »  simony,  perjury  in  the  Ecclesiastical 
Court,  or  idolatry.  So  in  Oughton's  Ordo  JudiCorum,  many 
of  the  offences  punishable  in  the  Spiritual  Courts  are  enume- 
rated, (cQ  ^^ perjury  in  an  ecclesiastical  suit;  and  which,  it  seems, 
may  be  canonically  punished  for  the  good  of  the  soul,  as  the  judge 
may  think  ^i\{e)  but  when  the  wilful  mistatement  constitutes 
perjury  or  iklse  swearing,  as  in  obtaining  letters  of  administra^ 
tion,  it  is  more  usual  to  indict  in  the  criminal  Courts ;  or  if  se*- 


{y)  Lambert  v.  W^l,  4  Hagg.  EccCas. 
Wt ;  where  see  several  points  as  to  the 
mode  of  rating ;  and  see  Snath  v*  KiaU, 
id.  275,  as  to  seTeral  points. 

(i)  Cflx*«  case,  1  P.  Wms.  89. 

(a)  Leman  ▼.  Goulty,  3  T.  R.  9 ;  Catch^ 
tide  V.  Ovingtm,  3  Burr.  193S ;  Nutkins 
V.  Robinson,  Banb.  S47^  Snowden  ▼. 
Hervins,  id.  289. 


(h)  Andrews  ▼.  Cdvsthame,  Willesi  558 ; 
Kemp  V.  Wiches,  3  Phil.  £c.  C.  264  to 
306. 

(e)  Id.  ib. ;  ante,  vol.  i.  50,  51. 

(d)  Ottghton,  translated  by  Law; 
Clerks*  Assistant ;  Consett  on  Courts. 

(tf)  Oagbton,  by  Law,  42 ;  Bac.  Ab. 
Prohibition,  L.  3  *,  Jenk.  184 )  Keil w.  39, 
pi.  5. 
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Brawling,  &c. 


veral  have  been  concerned,  then  for  conspiracy.  (/)  Simamp 
also,  whether  the  offender  be  a  clergyman  or  layman,  may  be 
prosecuted  in  the  Ecclesiastical  Court ;  and  it  is  said  that  the 
Ecclesiastical  Court  is  more  severe  in  cases  of  simony  than  the 
statute  law.  (g)  Usury  also,  when  beyond  ten  per  cent,  may 
be  prosecuted  in  these  Courts.  (A) 

So  by  5  &  6  Ed.  6,  c.  4,  s.  1,  if  any  person  shall  by  words 
only  quarrel^  chide  or  brawl  in  any  church  or  churchyard,  it 
shall  be  lawful  unto  the  ordinary  of  the  place,  on  proof  by  two 
lawful  witnesses,  to  suspend  every  ecclesiastical  person  so  of- 
fending, and  every  layman,  from  the  entrance  of  the  church ; 
and  if  he  be  a  clerk,  from  t^e  ministration  of  his  office,  so  long 
as  the  ordinary  shall  think  fit,  usually  six  months.  And  these 
acts  being  offences  cognizable  by  Spiritual  Courts  at  common 
law,  the  party  may  be  proceeded  against,  either  under  the 
statute  or  at  common  law ;  (i)  and  proceedings  in  the  Ecclesi- 
astical Court  for  smiting  or  laying  hands,  or  for  brawling, 
will  not  be  stayed  by  prohibition,  {k)  If  the  proceeding  be  on 
the  statute,  there  must  be  two  witnesses ;(/)  if  at  common  law, 
then  only  one.  (m)  The  second  section  of  the  same  act  relates 
to  striking  in  a  church  or  churchyard.  Of  late,  proceedings 
for  brawling  have,  in  consequence  of  vestry  disputes,  been  dis- 
gracefully frequent.  (»)  The  statute  was  intended  rather  to 
secure  the  sanctity  and  dignity  of  the  place  than  the  party  as- 
sailed or  abused  ;(o)  and  indecorous  words  and  conduct  towards 
the  presiding  minister,  at  a  vestry  meeting,  is  an  ecclesiastical 
offence ;(/?)  and  as  the  object  of  the  law  is  to  prevent  irreve* 
rend  conduct,  the  circumstance  of  the  other  party  having  used 


(/)  Ai  recently  in  the  case  of  R.  v. 
Jacobi,  for  conspiracy  to  obtain  a  license 
to  marry  by  iklse  swearing  that  the  party 
was  of  age.  And  in  R,  v.  PenneU  and 
another,  for  a  conspiracy,  by  false  swear- 
ing, to  obtain  letters  of  administration 
and  defraud  the  East  India  Company, 
A.D.  1834. 

(g)  Oughton,  by  Law,  44 ;  Wheeler  v. 
Hesse,  S  Hagg.  659,  696 ;  3  Phil.  R. 
171, 174. 

(&)  Oughton,  by  Law,  44;  1  Hagg. 
Consist.  iC  465,  in  notes. 

(i)  Wentworth  ▼.  ColUvs,  9  Ld.  Raym. 
850 ;  Nevtbery  ▼.  Goodwin,  1  Phil.  £c.  C. 
28t ;  Jenkins  v.  Barrett,  1  Hagg.  Ec.  C. 
15  ;  but  the  libel  roust  charge  that  the 
railing  and  sowing  discord  was  in  the 
church,  Bac.  Ab.  Prohibition,  L.  3. 

(fc)  Wilson  T.  Greaves,  1  Burr.  240; 
J^s  parr«  WiHitnni,  ^  B.  ^  C.  313;  6  D. 


&  R.  373. 

(/}  Hntchins  ▼.  Densiloe,  1  Hagg.  Cons. 
R.  181. 

(m)  Ibid. 

(f»)  See  instances.  Bum's  Ecc.  L.  tit. 
Church  X.,  note  3 ;  and  the  most  recent 
ecclesiastical  reports,  Car  v.  Goodhay,  t 
Hagg.  Cons.  R.  138 ;  what  is  brawling, 
Clenton  v.  Hatchardt  1  Addams's  R.  96 ; 
what  not  striking,  1  Hagg.  £c.  C.  15. 

(o)  Oughton,  by  Law,  44 ;  North  r. 
Dichon,  1  Hagg.  R.  730;  Jenkins  ▼. 
Barrett,  id.  14;  Canning  v.  Sawkins,  2 
Phil.  R.  293 ;  Daw  t.  Wimams,  2  Ad- 
dams'sR.  130,136;  WilUams  v.  Goodyer, 
2  Addaros^s  R.  463  ;  C Union  r.  Hatchafd, 
1  Addams's  R.  96 ;  Austen  v.  Dogger,  3 
Phil.  R.  122. 

(p)  Wilsori  V.  M'Nath,  3  Phil.  R.  67, 
89, 
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the  most  provoking  language  and  conduct;  affords  no  defence 
or  excuse,  for  recrimination  in  this  case  is  not  tolerated,  (q)  In 
a  suit  for  Brawling,  under  5  &  6  Ed.  6,  c.  4,  s.  3,  the  words 
of  brawling  must  be  set  forth  in  the  articles,  and  the  words 
*'  other  enormous  ecclesiastical  offences,*'  in  a  citation,  are  too 
general,  and  will  not  support  a  charge  of  smiting  under  that 
statute,  (r)  The  sentence  against  a  layman  may  be  suspension 
ab  ingressu  ecclesite  for  a  week,  {s)  or  three  weeks,  {t)  or  a 
month,  {u)  or  longer ;  with  admonition  and  payment  of  costs 
generally,  or  20/.  or  35/.,  or  other  fixed  sum,  usually  less  than 
the  actual  costs,  nomine  expensarum,  {x)  and  a  direction  that 
the  sentence  shall  be  notified  in  church  ;  (y)  and  in  one  case 
the  sentence  for  smiting  in  a  room,  within  the  churchyard,  was 
also  imprisonment  for  twenty-four  hours,  {z)  and  it  might  be  for 
any  time  not  exceeding  six  months,  (a) 

Assaulting  a  clergyman  is  also  an  offence  that  may  be 
proceeded  for  in  the  Ecclesiastical  Court,  and  is  punished  by 
censure  and  costs,  though  not  by  the  recovery  of  damages.  (6) 
But  the  arresting  a  clergyman  whilst  performing  or  going  to  or 
returning  from  divine  service,  is  now  declared  to  be  an  indictable 
misdemeanor,  (c) 

The  mother  of  a  bastard  child  is  punishable  in  these  Courts,((/) 
and  adultery,  {e)  fornications  (f)  lewdness,    drunkenness,  {g) 


CHAP.  V. 
Sect.  X. 


(q)  Pahntr  v.  Rqjfey,  2  Addams's  R. 
141  'f  Palmer  v.  Sigmutt  id,  196 ;  England 
V.  Kureofni,iif.S06  ;  Hutchint  v.  DeniUoe, 
1  Hagg.  Cons.  R.  181 ;  Jarman  v.  Bagtter, 
3  Hagg.  Ec.  C.  356 ;  North  v.  Dickson,  1 
Hagg.  Ec.  C  730. 

(r)  Jenkins  v.  BarrHt,  1  Hagg.  Ec.  C. 

14. 

(f)  Austen  ▼.  Dagger,  3  Phil.  Ec.  C. 

125. 

(t)  Canning  v.  Sawlam,  2  Phil.  Ec.  C. 

293. 

(u)  Field  V,  Cousens,  3  Hagg.  Ec.  C. 

178. 

(x)  Jarman  r.  Bagster,  3  Hagg.  Ec.  C. 
360 ;  Jarman  v.  Wise,  id. 

(y)  Canning  ▼.  Sawkins,  2  Phil.  Ec.  C. 
293. 

(c)  Lee  V.  Mathews,  3  Hagg.  Ec.  C. 

169. 

(a)  Sec  post,  484,  n.  (h)  ;  and  53  G. 
3,  c.  127,  8.  3 ;  Hoii  v.  Scales,  2  Hagg. 
Ec.  C.  597 ;  Lee  v.  Mathews,  3  Hagg. 
Ec.  C.  169. 

(6)  Oughton,  bj  Law,  44. 

(r)  9  G.  4.  c.  31,  s.  23. 

(d)  2  Atk.  673. 

(e)  In  case  of  adultery  the  Temporal 
and  Ecclesiastical  Courts  have  concurrent 
mrisdictiou,  viz.,  an  action  at  law,  and 

VOL.  II. 


also  ecclesiastical  punishment;  Cro.  Car. 
89;  Cro.  J.  538;  Jones,  440  ;  but  where 
the  party  had  been  indicted  for  an  assault, 
with  intent  to  ravish,  and  convicted  and 
fined,  and  then  the  husband  brought  tres- 
pass for  assault  and  battery  against  him 
for  the  same  offence,  and  which  was 
pending ;  and  then  also  libelled  the  party 
in  the  Ecclesiastical  Court  for  solicitation 
of  chastity,  the  King's  Bench  granted  a 
prohibition,  because  as  the  attempt  and 
solicitation  to  incontinence  was  coupled 
ivitb  force  and  violence,  it  became  a 
temporal  crime  in  toto,  GaUsard  v.  RigauU, 
2  Salk.  552  ;  7  Mod.  79 ;  2  Ld.  Raym. 
809.  Where  there  has  been  no  violence, 
but  unsuccessful  solicitatioti  of  a  wife, 
daughter  or  servant,  a  prosecution  in  the 
Ecclesiastical  Court  to  compel  the  offender 
to  perform  penance  seems  a  very  proper 
proceeding. 

( /')  A  clergyman  may  be  suspended 
for  three  years  for  incontinency,  Watson 
V.  Thorp,  1  Phil.  R.  269.  A  lewd  woman, 
who  has  had  a  bastard,  may  be  prosecuted 
in  this  Cunrt,  though  under  7  Jac.  1 ,  c.  4, 
she  is  to  he  sent  to  the  house  of  correc- 
tion, 7  Mod.  80. 

(g)  1  Hagg.  Cons.  R.  in  note,  465. 

M  M 


478  JURISDICTION  OF  SUPERIOR  COURTS. 

^HAPrY*     blasphemy  and  absence  from  Church,  are  all  offences  to  be 
'— —  here  prosecuted.  (A)     Solicitation  of  chastity  mhj  also  be  pro- 


secuted in  these  Courts ;  though  if  a  woman  have  previously 
indicted  the  party  for  an  assault,  with  intent  to  ravish,  and  also 
sued  him  in  an  action  of  trespass  vi  et  armis  for  assault  and 
battery,  it  seems  that  such  allegation  of  force,  which  is  temporal, 
makes  the  whole  cognizable  by  the  temporal  Courts;  so  that  a 
prohibition  against  a  proceeding  in  the  Ecclesiastical  Courts  for 
the  solicitation  will  issue ;  (i)  and  where  solicitation  of  chastity  has 
been  successful,  and  followed  by  any  temporal  damage,  as  loss 
of  service  during  the  childbed  to  a  master,  or  to  a  parent  in 
the  character  of  master,  an  action  on  the  case  for  debauching 
the  female,  and  consequent  loss  of  service,  has  in  effect  abolished 
'  the  remedy  in  the  Ecclesiastical  Courts.  But  where  there  has 
been  a  very  culpable  attempt  to  seduce,  without  conspiracy,  be* 
tween  two  or  more  persons,  nor  occasioning  the  loss  of  service, 
a  suit  in  the  Ecclesiastical  Court  for  the  solicitation  is  the  only 
proceeding. 

Limitation  of  The  27  G.  3,  c  44,  8.  1,  we  have  seen  requires  suits  in  the 
asUcal  Courts.'  Ecclesiastical  Courts  for  defamatory  words,  to  be  commenced 

within  six  calendar  months  from  the  time  they  were  spoken, 
and  sect.  2,  enacts  that  no  suit  shall  be  commenced  in  an  Elc- 
clesiastical  Court  for  fornication  or  incontinence,  or  for  striking 
or  brawling  in  a  church  or  churchyard,  after  eight  calendar 
months.  But  a  suit  in  the  Ecclesiastical  Court  against  a 
clergyman  for  incontinence,  where  the  object  is  to  obtain  his 
suspension  or  deprivation,  is  not  within  that  enactment,  and 
therefore  need  not  be  commenced  within  the  eight  months,  (it) 

Cireumstancet  In  some  respects  a  proceeding  in  the  Ecclesiastical  Courts  is 
"diem to ' re-'  P^^f^^^^  ^^  »  Court  of  Law.  Thus,  although  a  party  has 
fer  a  proceeding  been  in  custody  more  than  a  year,  under  a  writ  de  contumace 
iiastlcalCouru    Capiendo,  in  a  suit  in  an  Ecclesiastical  Court  for  subtraction  of 

tithes  for  less  than  20L  and  costs,  he  is  not  entitled  to  be  dis- 
charged under  48  G.  3,  c.  1S3,  because  he  is  not  considered  in 
prison  under  that  act  for  a  debt  but  for  a  contempt.{l) 

When  the  Ec-  When  EcclesiiMtical  Courts  have  not  Jurisdiction.  The 
ciesiastical         Ecclesiastical  Courts   have  no  jurisdiction  over  contracts  or 

Cottrts  have         __________« 

(h)  Oughton,  by  Law»  45.  goyn^t  1  Dow's  Rep.  N.  S.  115  ;  5  Bar. 

(t)  See  anU,  477,  note(0);   Galiutrd  St  Cres.   400;   8   Dowl.    &  Ry.  179; 

V.  liigauUt  t  Ld.  Rayiu.   809  ;     Gibs,  morahs   in   (he    Ecclesiasiical    Law   and 

1085  \    but  see  1  Salk.  382 ;    %  Bum*s  matters  are  always  calendar ;  Bac.  Ab. 

Ecc.  L  tit.  Lewdness,  404.  Prohibition,  L. 

(k)  Ante,  vol.  i.  783 ;  free  v.  Bw-         (Jt)  Ex  paiU  Kaye,  1  B.  &  Adolp.  65« 
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trespasses^   as  fop  breaking  open  a  chest  in  a  churcb,  and     ^^AP.  V. 
taking  away  the  title-deeds  of  the  advowson ;  (n)  and  where  a 


parson  libelled  the  defendant  in  a  Spiritual  Court,  for  cutting  uod  (m)  either 
elms  in  the  church-yard  and  breakinfi[  a  church  wall,  a  prohi-  m  respects  the 

,,,  °  -       original  suit  or 

bition  was  issued  on  a  suggestion  that  the  trees  grew  on  the  some  matter 
freehold  of  the  parson  :(o)  and  the  ordinary  cannot  punish  a  af?®.^*'^* 
trespass  committed  even  in  the  body  of  the  church,  unless  it 
hinder  divine  service. (jo)  Nor  has  a  Spiritual  Court  any  juris- 
diction over  trusts  (if  still  subsisting) ;  and  therefore  where  a 
party,  sued  as  a  trustee,  was  arrested  on  a  writ  de  contumace 
capiendo,  the  Court  of  King's  Bench,  on  habeas  corpus,  dis- 
charged him  out  of  custody.  (9)  And  although  this  Court  may 
compel  a  churchwarden,  (r)  or  an  executor,  (s)  to  deliver  his  ac- 
counts, yet  after  the  same,  or  an  inventory  by  an  executor,  has 
been  delivered,  this  Court  cannot  proceed  to  impeach  the 
account.  So  a  suit  for  defamation  cannot  be  instituted  in  the 
Spiritual  Court  for  a  written  libel,  because  any  written  slander 
of  a  person  is  actionable  or  indictable. (0  So  these  Courts 
have  no  jurisdiction  over  a  devise  of  real  property,  or  of  a 
legacy  or  charge  thereon,  (ti)  Nor  on  the  strict  question  of  a 
right  of  way  to  remove  tithe,  though  perhaps^  collaterally, 
such  a  right  might  be  tried,  {x)  But  the  rector,  to  avoid  the  ne- 
cessity for  such  a  suit,  may  remove  the  obstruction,  (y)  or  may 
proceed  in  a  temporal  Court,  (z)  And  although  the  Spiritual 
Court  has  in  some  cases  jurisdiction  over  grammar  schools,  yet 
in  case  of  a  libel  for  teaching  in  a  school  generally,  without  li- 
cense, and  without  showing  what  school,  the  temporal  Courts 
will  grant  a  prohibition,  (a)  And  there  is  not  any  maxim  in 
the  law  better  established  than  that  the  Ecclesiastical  Court 
has  no  jurisdiction  in  cases  of  treason  or  felony,  or  other  of- 


(m)  See  in  general  Com.  Die.  Prohibi- 
tion, G. ;  Bac.  Ab.  Courts  EccTesiastica] ; 
Barn's  £cc.  Law,  tit.  Courts;  and  see 
Harrison's  Index,  tit.  Inferior  Court,  II. 
Prohibition. 

(n)  Fitz,  N.  B.  40 ;  4  T.  R.  351 ;  nor 
to  try  parish  boundaries,  because  it  in- 
volves prescription,  Cro.  Eliz.  S28. 

(0)  Ld.  Rayni.  nt ;  Bimttad  ▼.  Col- 
Hns,  Bunb.  SS9. 

(  p)  Binstead  t.  CoUins,  Bunb.  229.  ' 

(q)  R.  V.  Jenkins,  1  Bar.  &  Crcs.  655 ; 
3  Dowl.  &  % .  41,  5.  C;  l  Atkjn.  491 ; 
and  see  fully  Grignion  v.  Gngnion,  1 
Hagg.  R.  535. 

(r)  Lemon  v.  GottUy,  3  T.  R.  3; 
Bun.  S47,  289. 


(s)  Caickside  ▼.  OvingUm,  3  Burr.  1922  -, 
Uenderscn  v.  French,  5  M.  &  S.  406* 

(t)  Ante,  469 ;  Anon.  Comb.  71 ;  Bac* 
Ab.  Courts,  £cc.  D.  and.  tit.  Prohibition, 
3  ;  Harrison's  Index,  tit  Inferior  Court, 
II.  Prohibition,  2. 

(u)  fiar^cer  v.  May,  9  Bar.  &  Crei. 
489;  Bac.  Ab.  ProhibiUon,  L.  2. 

(x)  Bumell  r.  Jenkins,  2  Phill.  Rep. 
398,399;  March.  Rep.  45;  Bolst.  67; 
Jones,  230 ;  Bac.  Ab.  Prohibition,  L. 

(y)  Ja.;2Pbil.Rep.401. 

(s)  Cobb  y,  Selby,  2  New  Rep.  466. 

(a)  Cox's  case,  t  P.  Wms.  29,  Canon 
77th;  2  Phill.  Rep.  202,  note  (fr);  see 
fnlly  Bum's  £cc.  Law,  tit.  Schools ;  antt, 
475. 
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fence  cognizable  or  punishable  in  the  temporal  Courts;  (A)  nor 
can  damages  be  recovered  in  the  Ecclesiastical  Courts,  but 
costs  only.(c)  Nor  has  the  Ecclesiastical  Court  jurisdiction 
over  cursing  and  swearing,  nor  over  defamation,  calling  a 
person  a  common  swearer,  (fif)  Nor  can  these  Courts  try  the 
existence  of  a  custom  or  modus;  and  if  they  attempt  to  proceed 
in  a  cause  where  the  existence  of  a  custom  or  prescription,  or 
of  a  deed  is  in  issue,  a  prohibition  from  the  Superior  Court 
issues,  (e)  The  reason  is,  that  a  judge  and  jury,  proceeding  ac- 
cording to  the  course  of  the  common  law,  is  a  more  competent 
tribunal  for  the  trial  of  such  questions  of  facts  depending  on 
prescription  or  custom,  or  the  valid  execution  of  a  deed;  and 
the  circumstance  of  such  a  question  arising  between  two  eccle- 
siastical persons  makes  no  difference,  for  even  then  the  ques- 
tion must  be  determined  at  law,  or  a  prohibition  might  issue ;  {e) 
but  if  the  matter  at  issue  be  the  existence  of  a  mere  ecclesiastical 
matter,  and  not  a  temporal  right,  as  for  instance,  an  ecclesias- 
tical custom,  then  the  question  ought  to  be  tried  in  the  Spiri- 
tual Court,  because  fifty  years  (instead  of  sixty  in  Courts  of 
law)  make  a  custom  by  the  ecclesiastical  law,  and  therefore 
if  the  Courts  of  law  were  to  judge  of  such  a  custom,  they 
would  be  governed  by  a  wrong  rule.  So,  where  the  right  to 
tithes  is  admitted,  and  the  only  question  is,  whether  they  are 
to  be  paid  to  the  rector  or  the  vicar,  that  question  may  be 
tried  in  the  Spiritual  Court,  which  is  the  reason  that  the  com- 
mon law  Courts  will  not  then  grant  a  prohibition,  and  not  as 
absurdly  supposed  by  some,  because  both  parties  are  ecclesias- 
tics. (/)  And  although  where  a  Spiritual  Court  hath  jurisdic- 
tion of  the  principal  cause,  they  may  determine  the  accessory, 
they  must,  in  so  doing,  proceed  according  to  the  rules  of  the 
common  law,  and  therefore  cannot  legaUy  require  two  wit- 


(6)  Exttmen  of  the  Scheme  of  Chan. 
Pr.  90  \  and  see  Bum's  Ecc.  Law,  tit. 
Courts,  50,  note  (m).  Bat  after  convic- 
tion in  a  temporal  Court  the  party  may  be 
proceeded  against  also  in  the  Spiritual 
Court,  if  a  spiritual  person,  in  order  to 
deprive  hbn,  though  not  for  ecclesiastical 
punishment,  Bac.  Ab.  Prohibition,  L.  3; 
4  Ld.  Rayra.  1506  ;  and  this  even  after 
six  calendar  months  have  expired,  Free  r. 
Burgage,  5  B.  &  Ores.  400 ;  8  D.  &  R. 
179.  The  libel  in  such  case  is  not  to 
charge  directly  that  the  party  was  guilty 
of  the  offence,  but  merely  that  he  had 
been  convietedf  &c.  ibid. 

(c)  Watson,  c.  30 ;   2   Burn's    Ecc. 


Lbw,  tit  Courts,  50,  51. 

(d)  Harrit  v.  Butler,  Arches  Court,  1 
Dec.  1798  ;  1  Hagg.  Consist.  Court.  Bep. 
465,  note  t. 

(«)  Vanaere  v.  Spleen,  Carth.  S3; 
Arum,  1  Vent.  274 ;  Anderson  t.  Dmeu- 
port,  3  Salk.  86  ;  Cheeman  v.  Hobv,  Wil- 
les,  680 ;  Com.  Dig.  Prohibition  ;  Bum's 
Ecc.  Law,  Prohibition.  In  Johnson  ▼.  Otd- 
ham,  1  Ld.  Raym.  609 ;  12  Mod.  416, 
S,  C,  Lord  Holt  states  the  reason  to  be 
because  Spiritual  Courts  have  diffeieiit 
rules  respecting  customs  than  the  Tern* 
poral  Courts. 

(/)  Per  Willes,  C.  J.  in  Cheesman  ▼. 
Hci6y,Willes,  6»0;  and  see  3  Bla.  Com.  89. 
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nessesy  and  if  they  do,  a  prohibition  may  be  issued,  (g)  And 
an  apparator,  proctor,  &c.  cannot  sue  in  the  Spiritual  Court  for 
his  fees.  (A)  Nor  has  an  ecclesiastical  judge  any  jurisdiction 
to  compel  a  father  to  defend  a  suit  there  as  guardian  to  his 
son,  and  where  he  assumed  such  jurisdiction  and  excommimi- 
cated  the  father  for  his  refusal,  it  was  decided  at  nisi  prius  by 
Liord  EUenborough,  that  an  action  on  the  case  was  sustdnable 
against  the  judge  for  such  his  illegal  excommunication,  (f) 

But  a  question  of  jurisdiction  ought  not  to  be  raised  on 
a  mere  motion,  (j)  The  rule  seems  to  be,  that  "  if  it  be  clear 
that  the  Ecclesiastical  Court  has  no  jurisdiction,  then  the 
Court  would  itself  stop  without  waiting  for  an  injunction  or 
prohibition,  but  if  the  point  be  at  all  doubtfiil,  the  Court  would 
be  bound  to  proceed ;  for  to  refuse  the  exercise  of  a  jurisdic- 
tion which  is  competent  to  entertain  the  suit,  and  to  which 
a  party  applies,  would  be  a  sort  of  denial  of  justice."  (j) 


CHAP.  V. 

Sect.  X. 


Causes  or  suits  which  may  be  instituted  in  the  Ecclesiastical  Conne  of  pro- 
Courts  in  respect  of  the  different  course  of  proceeding  in  each,  Ecclesfagtlcar 
are  termed  plenary  or  summary.     Pfenary,  full  or  formal  suits,  ^"J^  "*  6^"*" 
are  those  in  which  the  proceedings  must  be  full  and  in  formal 
order,  (/)  whilst  the  very  term  summary  signifies  that  then  the 
proceedings  are  less  formal  and  more  succinct,  (m)    When  there 
is  any  doubt,  the  safest  course  is  to  proceed  as  in  a  plenary 
cause,  for  if  the  proceeding  be  improperly  summary  it  would  be 
void.(fi) 

The  complaints  that  must  be  formally  instituted  and  prose-  Plenary  caoies. 
cuted,  termed  plenary  causeSf  are  the  following :  (o) — 

1.  All  Testamentary  Proceedings  and  businesses  of  Adminis- 
tration, unless  in  the  Prerogative  Court,  where  the  proceedings 
are  always  summary,  as  by  motion  or  petition* 

S.  All  causes  of  Legacy. 


(g)  12  Coke,  65 ;  Hob.  188,  247  ; 
Marriot  v.  Marriot,  1  P.  Wms.  If ;  1 
Stra.  672,  S,  d  j  Freeman  v.  Shottert  3 
Salk.  288  ;  Bac.  Ab.  Prohibition,  L.  5. 

(h)  Pearson  v.  Campion,  2  Dougl.  629. 
See  seTeral  cases  ind  qualificatious  Bac. 
Ab.  Prohibition,  L.  1. 

(t)  Beaurain  r.  Scott,  3  Campb.  388. 

(J)  Per  Sir  John  NichoU  in  Grignion  ir. 
Grignion,  1  Hagg.  R.  536. 

(k)  2  Barn's  Ec.  L.  tit.  Courts,  48.  In 
general  old  rules  of  practice  consonant  to 
reason  and  analogy,  and  not  authorita- 
tively altered,  ought  to  continue  to  go- 
vern, DuronC  v.  Durant,  1  Addam's  R. 
118,  123. 


(2)  Speaking  of  the  then  Ecclesiastical 
Courts,  Bishop  Burnett  obserres,  *'  they 
have  very  little  business,  but  they  con- 
trive to  make  the  most  thereof  withall 
by  introducing  long  recitals  and  other- 
wise, hence  called  plenary.** 

(m)  Law's  Ooghton,  41,  42.  So  in 
Courts  of  Law  and  Equity  the  proceed- 
ings are  by  formal  suit,  or  by  a  summary 
motion,  as  against  their  officers  for  gross 
professional  misconduct,  or  to  set  aside 
warrants  of  attorney,  annuity  deeds,  &c. 

(n)  Id.  60. 

(o)  Ordo  Judicorumi  Oughtnn,  59  to 
61. 
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S.  Causes  of  Defamation,  or  reproachful  or  opprobrious  Lan- 
guage. 

4.  Causes  of  Divorce,  or  Separation  from  Bed  and  Board ; 

or 

5.  Jactitation  of  Marriage. 

6.  Impediments  to  Marriage. 

7.  Suits  for  Ecclesiastical  Dilapidations. 

8.  Suits  relating  to  Seats  or  Sitting-places  in  Churches ;  and 

9.  Suits  for  Tithes. 

The  practice  in  the  principal  of  these  suits  will  be  hereafter 
fully  considered,  we  are  here  principally  examining  the  exieni 
of  jurisdiction* 


Parties. 


Process. 


Libd. 


Answer. 


The  suit  may  sometimes,  even  of  necessity,  be  in  the  name 
of  a  married  woman  alone ^{o)  as  either  for  words  defaming 
her,(o)  or  for  a  legacy  bequeathed  to  her  for  her  separate 
use.  (p) 

The  process  in  the  Ecclesiastical  Courts  is  by  citaiion^  which 
differs  from  process  in  the  Temporal  or  Equity  Courts,  and 
being  for  the  enforcement  of  a  moral  or  religious  duty,  may  on 
that  account  be  served  on  a  Sunday.  (9) 

Instead  of  the  declaration  at  common  law  or  bill  in  equity, 
the  statement  of  the  complaint  is  termed  a  libel^  and  may,  it  is 
said,  be  less  certain  than  a  declaration  at  common  law,  (r) 
but,  on  the  other  hand,  it  may  in  effect  be  more  comprehensive ; 
as  in  a  suit  for  slander  it  is  proper  first  to  state  the  particular 
defamatory  words,  and  then  general  words  of  reproach,  and 
the  complainant  may  recover  in  respect  of  the  latter,  though 
he  fail  as  to  the  former.  (^)  But  in  criminal  suits,  as  in  articles 
to  be  administered  to  a  clergyman  for  the  reformation  of  his 
manners  and  excesses,  and  more  especially  for  adultery,  forni- 
cation or  incontinency,  the  articles  must  be  so  specific  as  to 
afford  a  fair  opportunity  of  defence.  (^) 

The  plea  in  this  Court  may  be  called  the  answer,  and  in 
ivhich  the  defendant  denies  or  extenuates,  (»)  and  if  the  suit 
be  for  slander,  as  calling  a  woman  a  whore,  the  defendant  may 
Justify  that  the  words  were  true,  (x) 


(0)  3  Salk.  388  ;  d  Mod.  69  ;  Salk. 
115}  Ld.  Raym.  73;  12  Mod.  891. 
And  her  husband  cannot  obtain  a  pro- 
hibition, Tarrant  ▼.  Mawr,  1  Stra.  576. 
After  sentence  of  divorce  the  husband 
cannot  release  costs  recovered  by  wife 
against  a  third  person,  Ld.  Kaym.'74. 

(p)  Capel  V.  RoberU,  3  Hagy.  Ec.  R. 
I6l,  in  note. 

(q)  5  Mod.  449;    Garth.  504;  Ld. 


Rajm.  706;  IS  Mod.  275;  29  Car.S, 
c.  7 ;  3  Barn's  £c.  Law,  tiL  Courts,  48« 

(r)  3  Rol.  Ab.  398. 

(s)  Law's  Oughton,  46,  47 ;  see  form 
of  libel,  post,  487,  n. 

(t)  Oliver  v.  Uobart,  1  Hagg.  £c.  Cas. 
43. 

(u)  3  Bla.  Com.  100. 

(i)  Ante,  470. 
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If  the  defendant  deny  the  charge,  the  complainant  proceeds     ^^^^•^* 
to  proofs  by  wttnesses,  whose  testimony  is  taken  down  in  writ- 


ing by  an  officer  of  the  Court.(y)  In  an  action  for  defamation  witnesses. 
and  many  other  cases  in  the  Ecclesiastical  Court,  the  words 
must  be  proved  by  two  witnesses,  but  they  need  not  both  swear 
to  precisely  the  same  words,  or  spoken  at  the  same  time.(z) 
The  general  principle  upon  which  two  witnesses  have  been  re- 
quired in  the  Ecclesiastical  Court  has  been,  that  in  regard  to 
the  commission  of  a  crime  the  presumption  in  favour  of  inno- 
cence is  considered  as  nearly  equal  to  the  oath  of  one  witness, 
and  that,  therefore,  to  turn  the  scale  against  the  party  accused, 
there  ought  to  be  two  witnesses  to  establish  the  charge.  But 
the  difficulties  occasioned  by  this  rule  induced  a  modification 
in  practice,  and  the  consideration  that  one  witness  to  the  fact, 
and  another  to  collateral  corroborating  circumstances,  ought  to 
be  deemed  sufficient,  unless  in  cases  where  a  statute  requires 
the  proof  of  the  same  fact  by  two  witnesses,  (a) 

As  regards  the  sentence  or  judgment,  an  Ecclesiastical  Court  Sentence, 
has  no  jurisdiction  to  award  damages^  but  the  punishment  is 
only  by  enjoining  the  performance  of  penance  and  payment  of 
costs,  either  generally  or  a  named  sum,  or,  as  in  a  suit  for  re- 
stitution of  conjugal  rights,  *^ performance^*  of  the  enjoined 
duty,  and  they  cannot  either  fine  or  amerce.  (6)  But  the  pe- 
nance enjoined  in  a  private  suit  may  be  commuted  or  dbpensed 
with  for  money  paid  to  the  complainant,  (c) 

The  53  G.  3,  c.  127,  in  amelioration  and  aid  of  this  otherwise 
imperfect  jurisdiction,  and  in  order  the  better  to  enforce  ob- 
servance of  the  sentence  in  cases  of  private  injuries  and  some 
smaller  offences,  prohibits  sentences  of  excommunication  and 
writs  of  excommunicatio  capiendo,  but  gives  a  new  process,  being 
an  execution  at  law,  called  a  writ  de  contumace  capiendo,  which, 
provided  the  sentence  and  proceedings  be  regular,  in  case  of 
continued  disobedience,  operates  as  a  perpetual  imprisonment,(d) 
and  the  confinement  under  that  writ  is  considered  in  the  nature 
of  an  imprisonment  for  a  contempt,  and  not  for  a  debt;  on 
which  account,  although  the  sum  sentenced  to  be  paid  be 
Under  £^,  and  the  party  has  been  imprisoned  upwards  of  a 
year,  he  is  not  entitled  to  his  discharge  under  48  G.  3,  c.  lS3;(e) 

(y)  S  Bla.  Com.  100.  Hist.  C.  L.  33. 

(s)  S  Bla.  Com.  87, 88;  CoU  v.  Carder,         (c)  5  Mod. 70. 
3  Phil.  R.   106 ;    CrampUm  t.   Butler,         (d)  In  a  suit  for  brawling,  sentence  of 

1  Hagg.  Cons.  R.  463.  impriionment  for  seven  days  aud  payment 

(a)  See  observations  in  Crompton  ▼.  of  costs,  HoUe$  t.  Scalet,  2  Hagg.  597  ; 

Butler,    1   Hagg.  Cons.   U.   461  ;    and  and  even  six  monlhs'  imprisonment,  53 

Hutchint  v.  Denuloe,  id,  18(.  G.  3.  c  1^7,  s.  3. 

(6)  11  Cok«,  44  a  i  5  Mod.  70 ',  Hale's         (e)  Ex  parte  Kajfe,  1  B.  &  Adoi.  6&i. 


484 


JURISDICTION  OF  SUPERIOR  COURTS. 


CHAP.  V. 
Sect.  X. 


and  if  the  party  be  already  in  custody  of  the  tnarsha]|  he  may 
be  charged  in  such  custody  with  the  writ  de  contumace  capi^ 
endo,  {/)  However,  a  person  imprisoned  under  a  writ  of  ex- 
communicato  capiendo,  or,  as  it  should  seem,  contumace  capi- 
endo, is  entitled  to  the  benefit  of  the  rules  of  the  King's  Bench 
prison.  (^)  In  a  suit  for  brawling  and  smiting  in  a  church  or 
church-yard,  there  may  be  sentence  of  imprisonment,  as  for 
seven  days,  or  not  exceeding  six  months,  with  payment  of 
costs,  {h) 

The  sentence  of  an  Ecclesiastical  Court,  if  of  a  novel  kind, 
ought  not  to  issue  without  either  the  Court  or  a  judge  being 
consulted  in  camera^  or  moved  in  Court  by  counsel,  because  it 
is  of  consequence  that  the  instruments  of  the  Court  should  be 
strictly  correct,  they  being  generally  presumed  to  be  declara- 
tory of  the  law  of  the  Court,  (i) 

In  case  of  nonconformity  to  the  sentence  of  the  Ecclesias- 
tical Court,  as  upon  a  decree  against  a  wife  of  restitution  of 
conjugal  rights,  if  the  defendant  disobey,  she  may  be  impri- 
soned under  the  statute  53  G.  3,  c.  1S7,  for  the  contempt  at 
the  instance  of  the  complainant;  and  such  imprisonment  is  not, 
as  has  been  supposed,  in  the  discretion  or  terminable  at  the 
pleasure  of  the  ecclesiastical  judge  by  whom  the  party  has 
been  pronounced  in  contempt,  but  at  most  he  has  jurisdiction, 
according  to  the  facts,  to  release,  on  its  being  estabUshed  that 
the  party  has  obeyed  the  original  sentence;  (Jc)  and  without  such 
obedience,  the  Court  cannot,  upon  petition  or  otherwise,  relieve 
from  the  imprisonment,  {k)  But  we  have  seen  that  the  imprison- 
ment might  be  modified  by  removal  into  the  prison  of  the 
Court  of  King's  Bench,  and  then  obtaining  the  benefit  of  the 
rules.  (/) 

But  in  the  proceedings  under  the  statute  53  G.  3.  c.  1S7,  it 
must  clearly  appear  that  the  Ecclesiastical  Court  had  jurisdic-* 
tion,  and  that  the  form  of  proceedings  has  been  duly  ob- 
served ;  (m)  and  if  such  proceedings  should  be  set  aside,  a  new 


(/■)  Per  Bailees  9  B.  &  C.  67. 

(^)  Id.  ibid.  \  and  Rex  v.  Bricklas, 
1  Stra.  413.  Conseqaentl^  if  a  part^  be 
imprisoDed  io  such  a  case  in  a  county 
prison,  be  might  be  removed  into  the 
King's  Bench  prison,  and  then  obtain 
the  benefit  of  the  rules. 

(h)  HoiU  V.  ScaUt,  2  Maeg.  £c.  Cas. 
597  ;  5S  G.  3,  c,  127,  s.  3 ;  Le»  v.  Mat- 
thew:,  3  Hagg.  169;  Field  v.  Couteru,  id, 
178  ;  Jarman  v.  Bagster,  id,  356;  Jarman 
T.  Wi$e,  id,  360. 

(t)  Per  Sir  John  NichoU  in  Elliott  and 
Sugden  t.  Garr,  2  Phil.  R.  18. 


(k)  Barker.  Barlee,  lAddaros,  R.  301. 
In  this  case  tlie  wife  afterwards  indicted 
the  husband  and  others  for  a  conspiracy, 
but  at  Chelmsford  assiies  tbey  were  ac* 
quitted »  the  jury  being  satisfied  that  she 
was  insane.  See  iupra  note  (g),  rela- 
tive to  obtaining  the  rules. 

(0  Supra,  n,(g), 

(m)  5  B.  &  Aid.  791 ;  3  Dowl.  &  R. 
57 ;  Autten  r.  Dagger,  1  Add.  R.  307  ; 
and  MS.  Ex  parte  Mrs,  Barlee,  K.  B. 
Mich.  T.  1824,  cor.  Bayley,  Holroyd,  and 
Litdedale,  J.'s,  on  the  hearing  of  a  rule 
at  the  bouse  of  Bayley,  J.  in  Dec.  1824^ 
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motion  for  the  former  costs  may  issue,  («)  and  the  sentence     ^¥^^'v' 

must  not  be  in  general  terms  to  do  the  "  usual  penance,*  how- '- — ^ — 

ever  well  its  limits  may  be  understood  in  the  Ecclesiastical 
Court,  but  it  must  specify  what  particular  penance  shall  be 
done,  and  for  that  defect  in  the  sentence  the  party  was  dis- 
charged ;(o)  and  where  the  warrant  issued  in  pursuance  of  the 
writ  de  contumace  capiendo  stated,  that  the  defendant  was 
attached  for  non-payment  of  costs  in  a  cause  of  appeal  and 
complaint  of  nullity,  lately  depending  in  the  Arches  Court  of 
Canterbury,  it  was  held  insufficient,  in  not  stating  with  certainty 
the  nature  of  the  cause,  so  as  to  show  it  was  sufficiently  within 
ecclesiastical  jurisdiction  (p).  But  where  it  appeared  in  the 
significavit  that  the  defendant  was  condemned  in  a  cause  of 
defamation  and  slander  merely  spiritual,  this  was  holden  suffi- 
cient, (q) 

The  course  of  practice  of  an  Ecclesiastical  Court  is  matter 
of  fact  to  be  proved  by  evidence ;  (r)  or  a  certiorari  may  be 
issued  to  the  judge  of  an  inferior  jurisdiction  to  return  the 
practice  of  his  Court,  (s) 

We  have  seen  that  in  matrimonial  causes  a  suit  originally 
professing  to  have  only  one  particular  object  may  afterwards 
quite  change  that  object ;  thus,  a  suit  for  jactitation  of  mar- 
riage may  change  and  conclude  with  a  sentence  in  favour  of 
the  defendant,  of  restitution  of  conjugal  rights ;  and,  on  the 
other  hand,  a  suit  for  resitution  of  conjugal  rights  may  termi- 
nate in  a  decree  of  divorce,  on  account  of  the  adultery  of  the 
complainant.  (/). 

There  are  some  suits  of  more  frequent  occurrence  in  the  The  pn^ticai 
Ecclesiastical  Courts,  the  particular  proceedings  in  which  it  is  ^^^iu£'^ 
essential  for  all  practitioners  to  be  acquainted  with,  and  which  osual  occot- 
having  been  very  attentively  considered  by  one  of  the  most 
eminent  proctors  practising  in  the  Spiritual  Courts,  are  here 
stated  with  the  utmost  confidence.    These  relate  to  suits  for 
defamation — restitution  of  conjugal'rights — nullity  of  marriage 
— divorce — subtraction  of  tithes  and   subtraction  of  church 


Upon  which  Mrs.  Barlee  was  discharged  Phil.  Rep.  363,  note  6. 

trota  imprisonment  on  sentence  in  a  sait  (p)  A.  v.  Dagger,  5  B*  &  Aid.  790  J 

for  restitution  of  conjugal  rights.      See  1  Dowi.  &  R.  460. 

other  cases,  Chittjr's  Col.  Stat.  245  to  (q)  R,  t.  Payton,  7  T.  R.  153. 

251,  in  notes.  (r)  Beaurain  v.  Scott,  3  Caropb.  388. 

(n)  Austen  v.  Dagger,  1  Add.  307.  (s)  WilUam  ir.  Bagot,  4  Dowl.  &  R. 

(o)  A.  V.  Maby,  3  Dowl.  &  R.  570 ;  315. 

Ooghtou,  304.    The  form  of  sentence  on  (t)  Ante,  461* 
a  decree  of  incestuous  marriage,  see  t 


renoe* 
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^SEcf  *x^*    rates— the  kw  relating  to  each  of  which  we  have  aheady  in  a 
' —  great  measure  considered. 

Pit)ceedingi  in  The  course  to  be  adopted  in  instituting  a  suit  for  Defanmtion 
famu^ words.  ^®»  ^^^  *^®  party  Complaining  of  the  grievance  to  obtain  a  cita- 
tion against  the  person  speaking  the  offensive  words.  Upon  the 
return  of  this  citation  into  Court,  after  pers&nal  service  <»i  the 
defendant^  and  on  appearance  being  given^  a  libel  pleading 
the  facts  when,  where,  and  by  whom  the  words  were  spoken, 
and  the  jurisdiction  of  the  Court,  is  given  into  Court,  and  upon 
its  admission  the  defendant  is  called  upon  to  give  an  affirma- 
tive or  negative  issue  thereto.  Should  the  words  be  admitted, 
that  is,  an  affirmative  issue  be  given,  the  defendant  is  enjoined 
to  perform  penance,  and  extract  a  certificate  shewing  that  the 
sentence  of  the  judge  has  been  complied  with.  If  however  the 
defendant  denies  the  truth  of  the  averment  in  the  libel,  wit- 
nesses are  examined  in  support  of  the  facts  pleaded,  and  in  the 
event  of  no  responsive  plea  being  given  by  the  defendant, 
(which  he  is  at  liberty  to  do,)  publication  of  the  evidence  is 
decreed.  An  allegation,  excepting  to  the  credit  or  testimony  of 
a  witness  or  witnesses,  if  advisable,  can  be  tendered,  and  the 
judge  will  admit  the  same,  if  the  facts  are  sufficiently  stringent, 
and  the  evidence  of  the  witness  excepted  to  forms  a  material 
part  in  support  of  the  case  ;  should  this  however  be  declined, 
the  judge  proceeds  to  hear  the  cause  and  pronounce  sentence ; 
presuming  it  to  be  in  favour  of  the  plaintiff,  the  defendant  is 
enjoined  to  perform  the  penance,  the  same  as  if  an  affirmative 
issue  had  been  given  upon  the  admission  of  the  libel.  The 
forms  of  citation  and  libel  in  such  a  suit  are  stated  in  the 
note.  (tf)« 

Form  of  citation  (**)  ^*  ^*  [^^  **^*'*'  9f  th$  bUhop,}  by  divine  permissioD,  Bishop  of  LondoD,  to 
in  a  salt  for  de-  ^^  ^^  singular  clerks  and  literate  persons,  whomsoever  and  wheresoever,  in  and 
famation.  throaghoat  our  whole  diocese  of  London,  greeting :   We  do  hereby  authorize,  em- 

power, and  strictly  enjoin  and  command  vou,  jointly  and  severally,  peremptorily  to 

cite  or  cause  to  be  cited  C,  D.  of  the  parish  of ,  in  the  county  of  Middlesex 

and  diocese  of  London,  to  appear  before  the  worshipful ,  doctor  of  laws,  vicar- 

seneral  and  official  principal  of  our  Consistorial  and  Episcopal  Court  of  London,  law- 
fully constituted  his  surrogate,  or  some  other  competent  judge  in  this  behalf,  in  the 
common  hall  of  Doctors'  Commons,  situate  in  the  parish  of  St.  Benedict,  near  Paul's 
Wharf,  London,  and  place  of  judicature  there,  on  the  third  day  after  he  shall  be  per- 
sonally served  with  tnis  citation,  if  it  be  a  Court  day,  otherwise  on  the  Court  day 
then  next  following,  at  the  usual  and  accustomed  noun  for  hearing  causes  and 

doing  justice  there,  then  and  there  to  answer  to  A,  B.  of in  the  parish 

of ,  in  the  county  and  diocese  aforesaid,  in  a  certain  cause  of  defamation, 

and  further  to  do  and  receive  as  unto  law  and  justice  shall  appertain,  under  pain  of 

the  law  and  contempt  thereof,  at  the  promotion  of  the  said  ,  and  whatsoever 

you  shall  do  or  cause  to  be  done  in  the  premises  you  shall  duly  certify  our  vicar- 
general  and  official  principal  aforesaid,  his  surrogate,  or  some  other  competent  judge 

m  this  behalf,  together  with  these  presents.    Dated  at  London,  the  — ~-  day  of , 

in  the  year  of  our  Lord ,  and  in  the  —  year  of  our  translation. 
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In  a  suit  fw  restitution  of  conjugai  rights  a  citation  issues     ^^^^*^* 
under  the  seal  of  the  Ecclesiastical  Court  claiming  jurisdiction. 


or  a  decree  (by  letters  of  request)  from  the  Arches  Court  at  a 8uUfor"m«^ 
the  suit  of  the  plamtiff,  calling  upon  the  defendant  to  render  uaionofcoiiju' 
conjugal  rights.  Upon  a  personal  service  having  been  effected 
and  the  citation  returned,  and  an  appearance  given^  a  libel  is 
brought  into  Courti  pleading  that  the  parties  being  free  from 
matrimonial  engagements,  A.  B.  paid  his  court  in  the  way  of 
marriage  to  C.  D. ;  the  marriage,  when,  where,  and  the  entry 

In  the  name  of  God,  Ameo.    Before  you  the  worshipful ,  doctor  of  laws.  Form  of  libel  in 

vicar^geoeral  of  the  Right  Reverend  Father  in  God ,  by  divine  permission,  Consistory 

Lord  Bishop  of  London  and  official  principal  of  the  Consistorial  and  Episcopal  Court  Court  of  Bishop 
of  London,  lawfully  constituted  your  surrogate,  or  any  other  competent  judge  ia  this  of  London,  in  a 

behalf,  the  proctor  of ,  of ,  in  the  parish  of ,  m  the  county  suit  for  rfcfa- 

of  Middlesex,  and  diocese  of  London,  against ,  of  the  parish  of  —  ,  in  matory  words, 

the  county  and  diocese  aforesaid,  and  against  any  other  person  or  persons  lawfully 
intervening  or  appearing  for  him  in  judgment  beu>re  you  by  way  of  complaint,  and 
hereby  complaining  unto  you  in  this  behalf  doth  say,  allege,  and  in  law  articulately 
propound  as  follows,  to  wit — 

First, — ^That  all  and  every  person  or  persons  who  utter,  publish,  assert,  or  report, 
or  shall  have  uttered,  publishecl,  asserted,  or  reported  reproachful,  scandalous,  or  de- 
famatory words,  to  the  reproach,  huit,  or  diminution  of  the  good  name,  fame,  and  re- 
putation of  any  other  penons,  contrary  to  good  manners  and  the  bond  of  charity,  are, 
and  ought  to  be  monisned,  constrained,  and  compelled  to  the  reclaiming  and  retractioff 
such  reproachful,  scandalous,  and  defamatory  words,  and  to  the  restonng  of  the  good 
name,  fame,  and  reputation  of  the  person  thereby  injured,  and  that  for  the  future  they 
refrain  from  uttering,  publishing,  and  asserting  or  declaring  any  such  reproachful, 
scandalous  or  defeimatory  words,  and  are  and  ought  to  be  canonically  corrected  and 
punished ;  and  this  was  and  is  true,  public,  and  notorious. 

Second, — That  notwithstanding  the  premises  mentioned  in  the  next  preceding  arti- 
cle, the  said  '■•  in  the  months  of , ,  last  past,  or  in  some  or  one  of  those 

months,  within  the  said  parish  of  ,  in  the  county  and  diocese  aforesaid,  or  in 

some  other  parisii  or  public  place  in  the  neighbourhood  thereof,  or  near  thereunto,  and 
within  six  calendar  months  from  the  commencement  of  this  suit,  in  an  angry  and 
reproachful  and  invidious  manner,  several  times,  or  at  least  once,  in  the  presence  and 
hearing  of  divers  credible  witnesses,  did  defame  the  said  — — ,  who  was  and  is  a 
person  of  good  reputation  and  character,  and  charged  the  said  -— •  with  having 
committed  the  crime  of  fornication  or  incontinency,  and  speaking  of  and  meaning  and 

intending  the  said ,  the  party  agent  in  this  cause,  said,  affirmed,  and  published 

several  times,  or  at  least  once,  these  or  the  like  words,  to  wit, ,  with  many 

other  defamatory  words  of  the  like  nature,  purport  or  effect,  and  the  party  proponent 
doth  allege  and  propound  every  thing  in  this  article  contained  jointly  and  severally. 

Third, — ^That  the  said hath  oftentimes,  or  at  least  once  since  the  affirming 

and  speaking  the  defamatory  and  scandalous  words  mentioned  in  the  next  preceding 
article  of  this  libel,  owned  and  confessed  that  he  spoke  the  said  defamatory  words  as 
in  the  said  next  preceding  article  are  set  forth,  and  the  party  proponent  doth  allege 
and  propound  as  before. 

Fourth, — That  by  reason  of  speaking  the  said  defamatory  and  scandalous  words, 

the  good  name,  fame,  and  reputation  of  the  said is  very  much  hurt  and  ia- 

jured  amongst  her  neighbours,  friends,  acquaintance  and  others,  and  this  was  and  ia 
true,  public,  and  notorious,  and  the  party  proponent  doth  allege  and  propound  as 
before. 

Fifth, — That  the  said was  and  is  of  the  parish  of  — ,  in  the  county 

of  Middlesex,  and  diocese  of  London,  and  therefore  and  by  reason  of  the  premises  was 
and  is  subject  to  the  jurisdiction  of  this  Court,  and  the  party  proponent  doth  allege  and 
propoimd  as  before. 

Sixth, — That  the  said ,  the  party  agent  in  this  cause,  hath  rightly  and  duly 

complained  of  the  premises  to  you  the  vicar-general  of  the  Right  Reverend  Father  in 
God  Charles  James,  by  divine  perroisftion.  Lord  Bishop  of  London,  and  official  prin- 
cipal of  the  Consistorial  and  Episcopal  Court  of  London  aforesaid,  and  to  this  Court, 
and  the  party  proponent  doth  allege  and  propound  as  before. 

Seventh, — That  all  and  singular  the  premises  were  and  are  true,  and  so  forth. 
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if  uuirriage  by 
reaton  of  oodue 
puUicatioii  of 
banns. 


thereof  in  the  register  book  of  the  parish  wherein  they  were 
married,  a  copy  of  which  entry  is  annexed  to  the  libel ;  the 
hving  and  cohabiting  together  and  passing  as  man  and  wife, 
and  birth  of  children  (if  any) ;  the  ceasing  and  refusal  of  one  of 
the  parties  to  cohabit,  and  the  jurisdiction  of  the  Court ;  and 
concludes  by  praying  that  the  marriage  may  be  pronounced 
for,  and  the  party  offending  render  conjugal  rights.  The  de* 
fendant  as  a  bar  may,  by  regponsive  allegation^  plead  cruelty 
or  adultery  (if  the  facts  are  so),  and  if  either  be  established,  the 
suit  may,  as  we  have  seen,  terminate  in  a  decree  of  divorce,  {x) 
But  if  no  such  answer  be  advanced,  then,  after  the  libel  has 
been  admitted,  the  defendant  is  required  to  give  an  answer 
thereto ;  should  it  be  in  the  affirmative,  the  party  offending  is 
admonished  and  directed  by  the  judge  to  render  conjugal 
rights;  should  the  answer  however  be  in  the  negative,  wit- 
nesses are  examined,  and  upon  publication  of  the  evidence, 
and  no  allegation  excepting  to  the  testimony  of  any  of  them  be 
given,  the  judge  hears  the  cause  and  passes  sentence ;  and, 
presuming  such  sentence  to  be  favourable  to  the  complaining 
party,  he  directs  the  defendant  to  render  conjugal  rights,  and 
decrees  a  monition  to  issue  to  that  effect ;  and  if  the  defendant, 
after  personal  service  of  such  monition,  treat  the  order  of  the 
Court  with  contempt  or  neglect  to  conform,  the  judge,  upon 
notice  having  been  given  to  the  defendant,  will  pronounce  him 
contumacious,  and  direct  such  contempt  to  be  signified;  upon 
which,  a  writ  de  contumace  capiendo  for  taking  the  defendant 
into  custody  issues  from  the  Court  of  Chancery. 

The  formal  part  of  the  citation  in  this  case  is  similar  to  the 
citation  for  defamation,  and,  in  fact,  in  all  cases  it  may  be  said 
to  be  the  same,  differing  only  in  the  facts  of  the  grievance  com-* 
plained  of. 

The  proceedings  against  a  party  for  nullity  of  marriage  in 
consequence  of  undue  publication  of  banns,  are  personally  to 
serve  a  decree  upon  the  defendant  in  the  suit,  and  upon  its 
return  into  Court  a  libel  is  given,  and  on  its  admission  the  de- 
fendant is  called  upon  to  give  in  an  answer  affirmative  or  nega- 
tive;  if  the  latter,  witnesses  are  examined  and  the  cause  proceeds 
through  its  various  stages  until  a  definitive  sentence  be  given. 

The  libel  in  this  case  pleads  (or  in  other  words  recites)  so 
Inuch  of  the  act  of  the  4  G.  4,  as  applies ;  the  birth  and  baptism  of 
the  parties,  and  exhibits  annexed  to  the  Ubel,  baptismal  certifi« 
cates ;  the  courtship  and  marriage,  and  of  its  being  concerted  be- 


(t)  AnU,  461,  483; 
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itoeen  the  parties  that  the  banns  should  be  published  in  fictitious     CHAP.  V. 

names,  and  that  they  were  not  baptized  by  such  names,  or  known      ^^^'    — 

by  them ;  the  entry  in  the  parish  books  of  the  publication  of 

the  banns  and  the  identity  of  the  parties,  and  a  certificate  of 

this  entry  is  annexed  to  the  libe],  which  also  pleads  the  marriage 

of  the  parties  in  such  assumed  names  and  annexes  a  copy  of 

the  certificate  of  marriage,  and  that  the  signature  to  the  original 

entry  is  in  the  handwriting  of  the  parties;  that  the  complaint  is 

just,  and  the  Court  has  jurisdiction  to  entertain  the  suit. 

Suits  for  nullity  of  marriage  by  reason  of  incest  are  usually  Proceedings  in 
promoted  at  the  instance  of  a  party  by  virtue  of  the  office  of  •""^tfo'rnuUity 
the  judge,  upon  the  party  promo  vent  entenng  into  a  bond  to  reason  of  mcest. 
pay  such  costs  and  charges  as  the  judge  or  his  surrogate  should 
allot  in  case  of  failure.  A  decree  in  this  case  is  personally  served, 
charging  the  defendant  with  being  guilty  of  the  foul  crime  of 
incest ;  upon  the  return  of  this  decree  and  an  appearance  being 
given,  or  in  event  of  nonappearance,  a  further  decree,  calling 
upon  defendant  to  see  proceedings  is  served,  and  if  no  notice 
be  taken  the  suit  proceeds,  and  articles  are  exhibited  and  ad- 
mitted, pleading  the  marriage  and  cohabitation  of  the  father 
and  mother  of  A.  B.  and  C  X>.  and  annexes  the  certificate  of 
such  marriage,  the  birth  and  consanguinity  or  affinity  of  A.  B* 
and  C.  X).,  when  and  where  they  were  baptized,  annexes  a 
copy  of  the  certificate  of  such  baptism,  and  further  pleads  the 
identity  of  the  parties,  the  marriage  of  defendant  with  A.  JB., 
living  and  cohabiting  as  man  and  wife  and  a  copy  of  the  certifi- 
cate of  marriage  and  identity,  the  death  of  A.  B.  and  subse- 
quently marrying  C.  D.,  the  marriage  certificate,  identity  of 
parties,  the  committing  of  incest^  jurisdiction  of  the  Court,  and 
prays  that  the  judge  do  pronounce  the  marriage  null  and  void, 
and  that  the  defendant  should  be  corrected. 

A  citation  or  decree  issues  at  the  suit  of  the  party  complain-  Proceedings  in 
ing,  calling  upon  the  defendant  to  appear  and  shew  cause  why  « >oit  ^^  *  ^^' 
the  plaintiff^  should  not  be  divorced /rom  bed,  board,  and  mutual  of  crae^y  or 
cohabitation,  by  reason  of  cruelty  or  adultery,  as  the  case  may  ^^^- 
be.    The  service  of  the  process  being  effected  and  an  appear^ 
once  being  given,  a  libel  is  brought  in,  and  on  its  admission  by 
the  judge  and  the  averments  being  denied  by  the  defendant, 
witnesses  are  examined  and  publication  of  their  evidences,  and  if 
there  be  no  allegation  excepting  to  them  or  any  of  their  testimony 
the  judge  proceeds  to  hear  the  cause  and  give  sentence.    During 
the  proceedings,  the  defendant  can  give  in  a  responsive  aUegO' 
tion  recriminatory,  and  presuming  both  parties  be  proved  to 
have  been  guilty  of  adultery  the  judge  will  dismiss  the  suit* 
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Alimony  is  frequently  directed  to  be  paid  to  the  wife  during  the 
dependence  of  the  suit,  and  in  order  to  determine  the  amount^ 
an  allegation  of  faculties,  pleading  the  value  of  the  husband's 
property  and  his  annual  income^  and  his  answers  on  oath  thereto, 
are  given,  and  the  judge  then  allots  alimony,  according  to  the 
facts  to  be  gleaned  from  the  plea  and  answer  respecting  the 
circumstances  and  means  and  situation  in  life  of  the  parties. 

The  Ubel  in  this  case  pleads  the  courtship  and  marriage  of 
the  parties,  their  cohabiting  and  passing  as  man  and  wife,  the 
birth  of  children  (if  any),  the  various  acts  of  cululteryt  when, 
where,  and  with  whom  committed,  or  if  cruelty^  specifying  the 
same  and  when  and  where ;  and  also  shews  the  jurisdiction  of  the 
Court,  and  concludes  by  praying  the  judge  to  pronounce  the 
party  to  be  divorced  from  bed,  board,  and  mutual  cohabitation* 

In  cases  where  proceedings  have  been  previously  had  at  com* 
mon  law  and  a  judgment  obtained  against  an  adulterer,  that  fact 
is  pleaded  and  a  certified  copy  of  the  judgment  is  annexed. 


Proceedings  in 
a  suit  for  sub- 
traction of 
Tithet. 


The  citation  in  a  suit  for  subtraction  of  Tithe  issues  at  the  in* 
stance  of  the  party  entitled  to  the  tithes,  calling  upon  the  defendant 
to  appear  in  a  cause  of  subtraction  of  tithes ;  and  upon  personal 
service  thereof,  and  an  appearance  being  given,  a  Ubel  in  the 
subscribed  form,  with  a  schedule,  is  brought  in ;  the  latter  very 
fully  and  specifically  sets  forth  the  various  titheable  articles  be- 
longing to  the  defendiint.  The  proceedings  are  in  this,  similar  to 
those  in  a  cause  of  subtraction  of  church-rate  in  the  next  page. 
Appeal  therein  Presuming  a  cause  of  this  kind  to  commence  in  a  diocesan 
A^™h^**cl"°  ^  Court,  and  either  party  feel  aggrieved  at  the  mode  of  proceed- 
ing or  decision  given,  the  party  complaining  may  appeal  to  the 
Court  of  ArcheSf  upon  which  an  inhibition^  under  the  seal  of  the 
superior  Court,  is  served  upon  the  registrar  of  the  Court  below, 
and  also  on  the  opposite  party,  or  his  proctor.  A  monition  also 
issues  from  the  higher  Court  for  the  transmission  of  the  various 
papers  and  proceedings  given  in  and  had  in  the  lower  Court 
These  documents,  after  the  service  has  been  effected,  are  re- 
turned into  the  Court  of  Arches,  and  upon  an  appearance  being 
given  for  the  respondent,  a  Ubel  of  appeal  is  given,  which  states 
when  and  before  whom  the  suit  was  originally  depending, 
complains  of  the  grievance  suffered  by  the  appellant,  of  his 
having  appealed  to  the  higher  tribunal,  and  the  jurisdiction  of 
the  Court,  and  concludes  by  praying  the  judge  to  pronounce  for 
the  appeal.  On  the  admission  of  this  libel  the  respondent 
gives  a  negative  issue  thereto ;  and  the  process  and  all  proceed- 
ings, &c.  had  in  the  Court  below,  being  brought  b,  the  judge 
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decrees  publication  of  the  evidence  and  proceeds  to  pronounce  CHAP.  V. 
sentence.  Should  this  be  in  favour  of  the  appellant  he  retains  ^'"''  ^' 
the  cause  in  the  Arches  Court  until  a  final  adjudication ;  if, 
however^  he  decides  in  favour  of  the  respondent,  the  cause  is 
remitted  to  the  Court  below,  which  again  proceeds  therein. 
The  form  of  citation  and  libel  in  a  suit  of  this  nature  will  be 
found  in  the  note.(x) 

A  citation  issues  at  the  suit  of  the  churchwardens,  calling  Procee«rmgs  in 
upon  the  defendant  to  appear  in  a  cause  of  subtraction  of  tractJon  of "  " 

^  Church'Raie. 

(x)  A,  B.  Clerk,  Master  of  Arts,  Official  Principal  of  the  Episcopal  Court  of  Exeter, 
lawfally  constituted,  To  all  and  singular  clerks  and  literate  persons  lawfully  ap|K>inted  Yoj^^  of  citation 
within  the  diocese  of  £ieter»  greeting :  We  hereby  charge  and  command  tou  jointly  \^  ^  ^^n  fg^ 

and  severally  to  cite,  or  cause  to  be  cited,  A,  B,  o'f ,  in  the  county  of and  mbtraction  of 

diocese  aforesaid,  that  he  appear  before  us  or  our  lawful  surrogate,  in  the  cathedral  tithes  at  instance 
church  of  Saint  Peter  in  Exeter  in  the  Consistorial  Court  and  place  of  judicature  there,  gf  sector  in 

on the day  of ,  at  the  usual  hour  of  hearing  causes  there,  then  and  Consistorial 

there  to  answer  to  the  Reverend ,  clerk,  rector  of  the  rectory  and  parish  church  Court  of  Exeter. 

of  aforesaid,  in  a  cause  of  subtraction  of  tithes,  and  further  to  do  and  receive 

as  unto  law  and  justice  shall  appertain :  And  what  ^ou  shall  do  herein  you  shall  duly 
certify  us  at  the  time  and  place  aforesaid^  together  with  these  presents.    Given  under 

seal  of  our  office  the day  of ,  in  me  year  of  our  lord. 

A,  J3.  Actuary  asad. 

In  the  name  of  God,  Amen.  Before  you  the  worshipful  George  Martin,  Clerk,  Master  Form  of  libel  in 
of  Arts,  Vicar-General,  and  Official  Principal  of  the  Episcopal  Consistorial  Court  of  a  suit  for  8ub« 
Exeter,  lawfully  constituted  your  lawful  surrogate  or  any  other  competent  judge  in  this  traction  of  tithe 

behalf.    The  party  of ,  clerk,  rector  of  the  rectory  and  parish  church  of—,  in  Consistorial 

in  the  county  of and  diocese  of  Exeter,  against  ,  of  the  parish  of  Court  Exeter* 

,  aforesaid,  yeoman,  and  against  any  person  appearing  on  his  behalf,  by  way 

of  complaint,  doth  say,  allege,  and  propound,  and  articulately  set  forth  as  follows : 

First, — The  party  proponent  doth  say,  allege,  and  propound  that  during  the  whole  of 

the  years and  ,  and  during  the  months  of  January,  February,  March, 

April,  May,  June,  July,  August  and  September,  in  the  year  ,  the  said 

was  and  still  is  the  lawful  and  rightful  rector  of  the  rectoiy  and  parish  church  of 

,  in  the  county  of and  diocese  of  Exeter,  and  as  such  was  and  is 

entitled  to  all  and  singular  the  great  and  small  tithes,  oblations,  obventions,  profits, 
advantages,  perquisites,  dues,  and  emoluments  to  the  said  rectory  and  parish  church 
belonging  or  in  any  wise  appertaining,  and  so  was  and  is  generally  accounted,  reputed, 
and  taken  to  be :  And  the  party  j^roponent  doth  allege  and  propound  every  thing  in  this 
and  the  several  subsequent  positions  or  articles  contained  jointly  and  severally,  and  for 
any  other  tithe,  due,  matter,  time,  or  thing  as  shall  hereafter  appear  from  the  confessions 
or  proofs  to  be  made  in  this  cause. 

Second, — Also  the  party  proponent  doth  say,  allege  and  propound  that  the  said 


•.  in  the  yean  lioelled,  in  each  or  one  of  them  within  the  titheable  placet  of 

the  said  rectory  and  parish  of ,  libelled,  had  the  several  species  of  things 

mentioned  in  the  schedule  hereunto  annexed,  the  tithes  of  which  have  oeen  often  or  at 

least  once  demanded,  and  are  now  demanded  by  this  suit  on  behalf  of  the  said , 

but  the  said refused  or  neglected  fairly  and  truly  to  set  out  and  divide  the  tithes 

of  such  several  species  of  things  mentioned  in  the  said  schedule  hereto  annexed,  so  that 

the  said might  see  the  same  justly  and  fairly  set  forth  and  divided  as  by  law  he 

was  entitled  to  do,  and  refused  or  neglected  to  give  any  account  or  accounts  of  other 
matters  of  tithes  in  the  sud  schedule  mentioned  as  bv  law  he  ou^ht  to  have  done,  and 
refused  or  neglected  and  does  refuse  or  neglect  to  yielcf,  pay,  or  satisfy  the  tithes  or  value 
of  the  tithe  of  such  several  species  of  things  so  mentioned  in  the  saia  schedule  contrary 
to  law  and  iustice,  and  be  allegeth  for  any  other  sort  or  species  of  tithes  not  mentioned 
or  expressea  in  the  said  schedule. 

Third, — ^Also  the  party  proponent  doth  say,  allege,  and  propound  that  the  said  , 

was  and  is  an  inhabitant  of  the  parish  of aforesaid,  within  the  diocese  of 

Exeter  aforesaid,  and  subject  to  the  jurisdiction  of  this  Court. 

Fourth, — And  the  party  proponent  doth  furUier  say,  allege,  and  propound  that  all 
and  singular  the  premises  weie  and  are  true,  and  so  fottn : 

Whereof  proof  being  made,  and  so  forth. 
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church-rate.  Upon  the  return  of  this  citation  into  Court,  after 
personal  service  has  been  effected,  and  on  an  appearance  being 
given  by  defendant,  a  libel  is  brought  in,  pleading  the  church 
to  have  been  in  need  of  repairs,  as  also  incidental  charges 
belonging  to  churchwardens,  the  meeting  of  vestry  agreeably 
to  public  notice,  the  making  and  confirming  the  rate  and  of  many 
of  the  parishioners  (if  it  be  so)  having  paid,  the  copy  of  the  rate 
or  assessment  so  far  as  relates  to  the  house  or  grounds  of  de- 
fendant, and  that  at  the  time  of  making  the  rate,  and  the 
repairs  and  disbursements,  the  defendant  being  a  parishioner 
was  duly  and  justly  rated  at  (here  the  amount  is  set  forth);  it 
then  pleads  that  the  plaintiffs  were  churchwardens  at  the  com- 
mencement of  the  suit,  the  application  to  and  refusal  of  de- 
fendant to  pay,  the  jurisdiction  of  the  Court,  and  concludes 
by  alleging  the  complaint  to  be  duly  made,  and  prays  the  judge 
to  condemn  the  defendant  in  the  rate  as  assessed.  On  the 
admission  of  this  libel,  the  defendant  has  to  give  in  his  ansfcer 
thereto  on  oath ;  witnesses  are  also  examined  in  support  thereof, 
and  if  occasion  should  require,  the  judge  will  direct  a  monition 
for  the  production  of  such  of  the  parish  books  as  may  be  con- 
sidered necessary.  The  defendant  may  Ukewise  give  in  a 
responsive  aUegaiion,  which,  if  admitted,  the  churchwardens 
have  to  answer  thereto  on  oath;  witnesses  can  also  be  ex- 
amined on  this  responsive  plea,  and  allegations  may  be  given  ex- 
cepting to  their  testimony,  if  requisite. 


rait. 


Of  the  right  of  In  some  Courts  a  third  person,  not  originally  a  party  to  the 
^"JT^*^**/  suit  or  proceeding,  but  claiming  an  interest  in  the  subject- 
an  eocietiasUcal  matter,  may,  in  order  the  better  to  protect  such  interest, 

interpose  his  claim,  which  is  a  proceeding  termed  in  the 
Ecclesiastical  Courts  intervention*  In  the  Mayor's  Court, 
liondon,  a  claim  of  a  third  person  somewhat  of  this  nature,  and 
termed  a  bill  of  proof,  may  also  be  interposed,  (y) 

Intervention  is  unknown  in  our  Courts  of  Law  and  Equity,  but 
it  is  admitted  in  the  practice  of  our  Ecclesiastical  Courts,  (z) 
In  Dalrymple  v.  Dalrymple  {a)  a  party  was  allowed  to  intervene 
after  an  appeal  from  the  Consistory  Court  to  the  Court  of 
Arches ;  in  that  case  the  learned  judge  observed,  **  The  prin- 


(y)  See  poit,  and  3  Chittv's  Commercial 
Law,  6SS.  In  the  Majors  Coart,  a  bill 
of  proof  is  unnecessary-  where  the  attach- 
ment could  not  possibly  be  sustained,  see 
1  Marsh.  Rep  233.  But  still  it  may  be 
useful,  so  a^  to  enable  a  party  to  watch 
find  interpose  in  the  conduct  of  the  attach* 
ment  «nd  prevent  pollusion. 


(s)  Oughton's  Ordo  Judioorum,  tit.  14; 
and  Clerke  Praxis  AdmiraltisB,tit.  38,  39. 

(a)  2  Hagg.  Cons.  Rep.  137  ;  see  also 
on  the  doctrine  of  intervention,  tdarmtn 
Donegal  v.  Chiehefter,  3  Pbill.  58€ ;  Chi- 
chettcr  v. Dctiitgal,  I  Addams, 5,6', Madd. 
375. 
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ciple  of  the  kw  of  intervention  is,  that  if  any  third  person  CHAP.  v. 
consider  that  his  interest  will  be  affected  by  a  cause  which  ^'^^'  ^* 
is  depending,  he  is  not  bound  to  leave  the  care  of  his  interest 
to  either  of  the  Utigants,  but  has  a  right  to  intervene  or  be 
made  a  party  to  the  cause,  and  take  on  himself  the  defence 
of  his  own  rights,  provided  he  does  not  disturb  the  order 
of  the  proceedings.  The  intervener  may  come  in  at  any  stage 
of  the  cause  and  even  after  judgment,  if  an  appeal  can  be 
allowed  against  such  a  judgment.  He  may  not  know  of  the 
existence  of  the  cause,  or  he  may  have  no  interest  to  interfere 
until  he  applies  to  intervene.  The  Orphan  Board  in  that  case 
were  not  interested  in  the  matter  in  dispute  until  the  decease  of 
Mrs.  Durr,  and  immediately  after  her  death,  they  applied  to 
intervene.  It  is  immaterial  in  what  state  the  cause  is,  if,  at 
the  time  of  the  intervention,  the  proceedings  are  not  deranged 
by  it.  In  the  Digest,  L.  49,  tit.  1,  b.  5,  it  is  laid  down,  that 
'^  no  person  is  admitted  to  appea)  against  a  sentence  pro- 
nounced in  a  cause  litigated  between  other  parties  except  for 
some  just  cause,  as  when  one  suffers  himself  to  be  condemned 
in  a  cause  to  the  prejudice  of  his  co-heirs,  or  in  any  other  case 
of  the  like  kind."  Many  other  cases  are  mentioned  in  this  law, 
in  which  a  third  party  has  a  right  to  intervene.  They  are  only 
put  as  examples,  the  rule  which  they  establish  extending, 
according  to  the  words  of  this  law,  to  all  cases  of  the  same  sort, 
that  is,  to  all  cases  where  the  party  may  have  an  interest  in  the 
event  of  the  suit.  The  same  doctrine  is  confirmed  by  Voet  in 
his  Commentaries  on  the  Pandects,  Ub.  5,  tit.  de  Judiciis,  sec. 
35,  36,  and  by  Peresius  in  his  Praelectiones  in  Codicem,  lib.  7, 
tit.  62,  sec.  3.  (b)  The  latter  author  says,  ^'  a  third  party  may 
intervene  whenever  he  becomes  interested  in  a  cause  that  is 
pending.'' 

Vanderlinden's  Judicial  Practice,  p.  177,  has  been  referred 
to,  for  the  purpose  of  shewing  that  an  intervention  could  not 
be  permitted  in  appeals ;  but  that  passage  does  not  prove  that 
in  no  case  of  an  appeal  can  an  intervention  be  allowed,  but 
that  interventions  in  appeals  are  not  so  frequently  allowed  as 
joinders  are.  The  case  referred  to  by  that  learned  writer  was 
most  probably  a  case,  in  which  the  right  of  the  person  inter- 
vening was  dependent  on  that  of  a  Utigant  party,  whose  laches 
had  already  put  him  out  of  Court,  and  then  it  comes  within  the 
principle  of  the  passages  that  have  been  already  adverted  to." 

Although  intervention  is  unknown  in  our  Courts  of  Law  and 


(6)  See  also  Voeti  Com.  ad  Pand.  lib.  42,  tit.  1,  sec.  29. 
VOL.  II.  N  N 
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SXCT.  X. 


^  as  our  Admiralty  Courts,  (c) 


The  several  Ec-  With  regard  to  the  Courts  exercising  ecclesiastical  juris- 
Courts  ill  gene-  diction,  they  are  principally,  1.  The  Archdeacon's  Court;  S. 
ni(d)  Each  Bishop's  Consistory  Court;  3.  Courts  of  Peculiars,  as  of 

a  ^*  dean  and  chapter/'  exclusive  of  the  Bishop's  Court ;  4.  The 
Arches  Court,  being  a  Court  of  appeal  from  the  last  two ;  5. 
The  Prerogative  Court,  principally  relating  to  wills  and  letters 
of  administration  and  suits  respecting  them.  And  from  tiience, 
as  a  Court  of  appeal  now,  is  the  Court  of  the  Judicial  Com- 
miiiee  of  the  Privy  Council,  created  and  holden  under  the  recent 
statutes,  {e) 

Neither  of  these  Courts,  although  of  considerable  jurisdic* 
tion,  is  deemed  a  Court  of  Record,  (/)  their  jurisdiction  and 
powers  are,  however,  supported  and  enforced  by  the  aid  of  the 
Courts  of  law,  and  by  some  modem  statutes,  {g)  It  has  been 
laid  down  as  a  general  rule,  that  a  sentence  of  the  Spiritual 
Court  in  a  matter  within  its  jurisdiction,  and  on  which  there 
has  been  a  direct  issue,  is  conclusive  until  reversed  in  a  civil 
action  between  the  same  parties.  (A)  But  such  sentence  or  act 
is  not  conclusive  in  a  criminal  proceeding ;  (i)  and  upon  an 
indictment  for  forging  a  will,  it  may  now  be  proved  that  the 
will  was  a  forgery ;  notwithstanding  the  probate,  until  reversed, 
would  be  conclusive  that  the  will  was  genuine  for  civil  pur- 
poses. (Jc)  And  where  a  libel  was  exhibited  in  the  Consistorial 
Court  for  disturbing  the  plaintiff  in  his  right,  interest,  property 
and  enjoyment  of  a  pew,  claimed  as  appurtenant  to  a  messuage, 
upon  which  judgment  was  given  that  the  pew  belonged  to  the 
plaintiff,  and  such  sentence  was  affirmed  by  the  Court  of  Arches, 
who  also  admonished  the  defendant  not  to  sit  in  the  pew,  it 


(c)  See  Oughton's  Ordo  Jadicioram, 
tit.  14,  and  Clarke  Praiis  Adminiltia,  tiu. 
S8i  S9.  In  Dnlrymple  v.  Datrymple,  2 
Haggard's  Cons.  Rep.  137,  a  partjr  was 
allowed  to  intervene  after  an  appeal  from 
the  Consistory  Court  to  the  Coart  of  Arches, 
and  not  having  put  in  her  allegation  on  the 
day  assigned  for  that  purpose,  the  judi;e 
rejected  her  prayer  for  further  time,  and 
concluded  the  cause.  From  this  decision 
she  appealed  to  tbeDelegates,  who  received 
her  appeal  and  allowed  her  further  time. 
See  also  on  the  doctrine  of  intervention, 
Marquis  of  Donegal  v.  Chiche^er,  3  Phil. 
586 ;  and  Chichester  v.  Donegal,  1  Ad* 
dams,  5,  6-;  Madd.  375.  And  see  4  Hagg, 
47,  61 »  note,  as  to  hearing  a  counsel  for 
intervener. 


5; 


[d)  Coro.Dig.Courto,  N. 

>)  2&3W.4,c.9S,aadS&4W.4, 
c.  41 ,  see  post, 

(f)  3  Atk.  197;  3  Bla.  C.  67.  69; 
Phillip  V.  Crawley,  Freem.  84,  pi.  103 ; 
1«  Vin.  Ab.  1«8  ;  1  Stark.  Ev.  343. 

(^)5SG.3,c  1«7  ;  2dc3W.4,c.9S. 

(li)  Stedman  v.  Gooeh,  1  ICsp.  R.  6  ;  Da- 
costa  v.  Villa,  2  Stra.  961  ;  1  Saund.  f75, 
note  (c)  ;  1  Stark.  Ev.  S  ed.  241,  S4S  to 
«45,  fully. 

(i)  11  State  Tri.  $69  ;  1  Saund.  Rep. 
by  Patteson  k  Williams,  275,  note  (c); 
Phil,  on  Ev.  5  ed.  353;  2  Stark.  Ev.  511. 

(fc)  R,  V.  Buttery  and  another.  Old 
Bailey,  6  May,  1802  ;  1  Stark.  Ev.  245. 
note  (p),  overruling  R,  v.  Vincent,  1  Stra. 
481. 
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was  held,  that  these  sentences  were  not  conclusive  of  the  plain-     ^^^^lY* 

Sbct.  X 

tiffs  right,  in  an  action  by  him  for  disturbance.  (/)    The  dis- 

tinction  appears  to  be  when  the  proceeding  in  the  Spiritual 
Court  has  or  not  been  in  rem.{l)  It  is  therefore  obvious,  that 
in  general  a  suit  at  law  for  disturbance  in  the  right  to  a  pew  is 
preferable  to  a  suit  in  the  Spiritual  Court,  (m) 

The  Archdeacon's  Court  is  the  most  inferior  of  the  Ecclesi-  i.  Archdeacon's 
astical  Courts.    It  may  be  held  in  the  Archdeacon's  absence,  ^^^^'  (") 
before  his  official  appointed  by  him ;   and  its  jurisdiction  is 
sometimes  in  concurrence  with,  and  sometimes  in  exclusion  of, 
the  Consistory  Court  of  the  Bishop.    From  this  Court,  by  24 
H.  8,  c.  12,  an  appeal  lies  to  the  Consistory  Court,  (o) 

V 

The  Consistory  or  Diocesan  Court  is  the  Court  of  every  «.  Consbtory 
diocesan  bishop,  held  in  his  cathedral,  for  the  prosecution,  sarTof  eaeh'^^' 
hearing,  and  trial  of  all  ecclesiastical  causes  arising  within  his  Bishop. 
diocese,  (p)  and  also  for  granting  probate  and  letters  of  adminis- 
tration, where  there  are  assets  only  in  that  diocese,  and  not  bona 
notabilia.  {q)    The  bishop's  chancellor,  or  his  commissary,  is  the 
judge,  and  from  his  sentence  an  appeal  lies,  by  virtue  of  the 
24  H.  8,  c.  12,  to  the  archbishop  of  the  province  within  which 
the  diocese  Hes,  viz.  the  Arches  Court  of  the  Archbishop  of 
Canterbury,  (r) 

The  Court  of  Peculiars,  as  the  very  term  imports,  is  an  3.  The  Coort 
exempt  jurisdiction  over  certain  parishes  dispersed  through  the  ^  *^«<^»"-  (*) 
province  of  Canterbury,  in  the  midst  of  other  dioceses,  and 
which  are  exempt  from  the  ordinary  or  bishop's  jurisdiction, 
and  subject  to  be  appealed  from  only  to  the  Metropolitan  or 
Archbishop's  Court.  (0  AU  ecclesiastical  causes  arising  within 
these  peculiar  or  exempt  jurisdictions  are  originally  cognizable 
by  this  Court  of  Peculiars ;  and  although  Blackstone  supposed 
that  by  26  Hen.  8,  c.  19,  an  appeal  lies  from  this  Court  to  the 
King  in  Chancery,  (t.  e*  now  to  the  Judicial  Committee  of  the 
Privy  Council,)  yet  as  neither  peculiars  nor  deans  and  chapters 
are  mentioned  in  that  act,  it  has  been  more  recently  held  that 
an  appeal  from  all  peculiars  and  espcially  from  the  Court  of  the 

(0  Crou  r,  Salter,  3  Term  Rep.  639 ;         (p)  3  Bla.  C.  64 ;  Law's  Oughton,  2. 
Com.  Dig.  CoarU,  N.  9.  {q)  Ante,  vol.  i.  592  to  529. 

(m)  See  the  pleadings  at  law  2  Ckitty,         (r)  Supra,  uote  (p). 
Fleading,  817.  (0  3  Bla.  C.  65 ;  Bac.  Ab.  CourU, 

(n)  Com.  Dig.  Court,  N.  9.  Ecclesiastical  Courts,  A.  6. 

(o)  Coiistruclion  of  24  H.  8.  c.  12,  as         (()  Per  Sir  John  Nicboil  in  Parham  ?. 

to  appeals  in  Parham  v.  Tempter ,  3.  Phil.  Tempier,  3  Phil.  Rep.  245. 
Rep.  22S  to  256. 

N  n2 
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Dean  and  Chapter  of  Exeter,  lies  directly  to  the  Court  of 
Arches,  and  certainly  not  to  the  Consistory  Court  of  any 
Bishop,  (u)  Indeed  in  general,  appeals  and  letters  of  request 
from  peculiars  lie  at  once  to  the  metropolitan,  (x)  The  Com- 
missioners for  inquiring  into  Courts  of  Justice  in  their  report 
thus  described  the  Peculiars  of  the  Court  of  Canterbury  ^ — 
"  The  Peculiar  of  his  Grace  the  Archbishop  of  Canterbury 
comprise  a  number  of  parishes,  most  of  which  are  situated  in 
London  and  the  neighbouring  counties.  They  are  divided 
into  districts^  the  principal  of  which  are  the  deanery  of  the 
Arches  in  London,  the  deanery  of  Shoreham  in  Kent,  and  the 
deanery  of  Croydon  in  Surrey.  The  judge  is  properly  dean  of 
the  Arches,  an  appellation  not  unfrequently,  though  inaccurately, 
applied  to  the  official  principal  of  the  Arches  Court  of  Canter- 
bury, and  these  two  offices  have  been  generally,  though  they 
are  not  necessarily,  held  by  the  same  person."  (y) 


4:  Aiches 
Coart.  (f) 


The  following  account  of  the  Court  of  Arches  (originally 
called  Curia  de  Arcubia  or  Bow  Church,  and  now  holden  before 
Sir  John  Nicholl,  (a)  )  is  taken  from  the  report  of  his  Majesty's 
Commissioners  for  inquiring  into  the  Courts  of  Justice,  A.  D. 
1823.  The  Court  of  Arches  is  chiefly  a  Court  of  Appeal  from 
the  Courts  of  the  several  bishops  or  ordinaries  within  the  pro- 
vince of  Canterbury,  and  its  appellant  jurisdiction  extends  to 
all  causes  or  suits  relative  to  wills,  intestacies,  tithes,  church- 
rates,  marriages  and  other  matters  cognizable  in  these  Courts,  {b) 
But  it  has  also  an  original  jurisdiction  in  suits  for  subtraction 
of  legacy,  where  the  will  has  been  proved  in  the  Prerogative 
Court  of  Canterbury,  (c)  and  where  there  is  not  a  trust  to  be 
performed  by  the  executor  beyond  that  of  merely  paying  the 
legacy ;  and  it  should  seem  that  this  is  a  preferable  Court  to 
resort  to  when  the  legacy  is  small,  (c)  It  also  entertains  suits 
on  letters  of  request  from  inferior  jurisdictions  within  the  pro- 
vince; (c?)  and  it  is  usual  to  commence  an  original  suit  in  this 


(u)  Parhtm  v.  Templer,  3  Phil.  £cc. 
Rep.  293;  11  Mod.  6;  and  sec  Beare  v, 
Jacob,  2  Hagg.  Ecc.  Cas.  257. 

(x)  Burgoyney,  Free,  t  Addams's  Rep. 
406. 

(y)  See  Magnaif  v.  St*  Michael,  &c.  1 
Hagg.  Ecc.  Cas.  48,  note  (a) ;  Oaghton's 
Ordo  Jadicoruro,  by  Law,  p.  7. 

(t)  Narris  v,  Hemingway,  1  Hagg.  Ecc. 
R.  4 ;  Grignion  v.  GrigJiimi,  1  Hagg.  oS6 ; 
Ooghton,  tit.  15,  ss.  1, 3, 9 ;  and  per  HoIt» 
C  J.  1  Lord  Rajm.  453;  Consett  on 
Courts,  5 ;  and  see  further  as  to  this 
Coart,  3  Bla.  C.  65;  Com.  Dig.  Courts, 


N.  3;  4  Inst.  337;  Bean  v.  Jacobs,  t 
Hagg.  R.  258. 

(a)  Barn's  Ecc.  L.  tit*  Arches.  He  b 
also  jadge  of  the  Peculiars  of  Canterboij 
and  of  the  Prerogative  Court. 

(6)  Norris  v.  Hemingway,  1  Hagg.  EIdc. 
R.  4,  note  (a) ;  Daw$  t.  WiUiamt,  2  Add. 
R.  130 ;  Burgayne  v.  Free,  2  Add.  405. 

(c)  Oughtdn,  tit.  15,  ss.  1, 2,9 ;  and  per 
Holt,  C.  J.  1  1^.  Rayni.  453 ;  and  see  an 
instance  of  a  salt  for  a  legacy  in  Norri$  r, 
Hemingway,  1  Hagg.  Ecc.  R.  4. 

(d)  Nan-is  ▼.  Hemingway,  1  Hagg.  Ecc. 
R.  4,  note  {a)»   See  an  instance  of  letters 
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Court  by  letters  of  request,  instead  of  proceeding  in  the  first     CHAP.V. 
instance  in  the  Consistory  Court.  ^^' 


With  respect  to  Letters  of  Request  in  general^  they  dispense  Jarisdiction  of 
with  the  necessity  for  instituting  a  suit  in  the  first  instance  in  under  Ltten  of 
the  inferior  jurisdiction,  as  in  a  Consistory  Court,  and  authorize  Request, 
the  suit  to  be  at  once  instituted  in  or  transferred  to  a  superior 
Court,  which  could  otherwise  only  exercise  jurisdiction  as  a 
Court  of  Appeal.  The  judge  of  the  inferior  Court  who  signs 
the  letter  of  request,  by  so  doing  waives  or  remits  his  own 
jurisdiction,  and,  generally  speaking,  at  once  the  jurisdiction 
attaches  in  the  appellate  Court ;  and  this  without  any  consent 
or  even  communication  with  the  intended  defendant,  {e)  Letters 
of  request  ordinarily  lie  where  an  appeal  would  lie,  and  ac- 
cording to  the  Canon  law  lie  only  to  the  next  immediate  Court 
of  Appeal,  merely  waiving  the  primary  jurisdiction  to  the 
proper  appellate  Court,  and  this  has  given  rise  to  the  notion, 
generally  speaking  perfectly  correct,  that  letters  of  request  go 
in  the  same  course  with  appeals  f  or,  in  other  words,  that  the 
inferior  ordinary  must  make  request,  or  instance,  of  jurisdiction 
to  that  judge  into  whose  Court  the  cause  must  have  been 
appealed,  had  he  himself  proceeded  in  it  in  the  first  in- 
stance. (/)  But  it  seems  to  be  now  settled  that  letters  of  re- 
quest from  the  most  inferior  Ecclesiastical  Court  may  be  direct 
to  the  Arches  Court,  thereby  omitting  one  or  more  other  Courts 
of  Appeal,  and  ousting  them  of  their  intermediate  jurisdiction, 
which,  as  a  Court  of  Appeal,  they  would  otherwise  have 
had.  (g) 

The  present  practice  as  to  letters  of  request  stands  thus : — 
In  cases  where  any  Diocesan  Court,  within  the  province  of 
Canterbury,  has  or  claims  a  jurisdiction  and  right  of  adjudi- 
cating between  parties  residing  therein,  the  plaintiff  mBy  (with- 
out the  consent  of  the  defendant  or  even  apprising  him)  apply 
to  the  judge  of  the  inferior  or  Diocesan  Court  for  letters  of 
request,  in  order  that  the  cause  may,  in  the  first  instance,  be 
commenced  in  the  Arches  Court  of  Canterbury,  and  upon  the 
letters  of  request  being  signed  by  the  judge  of  the  Diocesan 
Court,  and  accepted  by  the  judge  of  the  Arches,  a  decree 
issues  under  the  seal  of  the  latter  Court  calling  upon  the  de- 

of  request  from  commissary  of  Sarrey  to  (jr)  Burgoyne  v.  Free,  S  Add.  406, 

Arches  Court  in  a  suit  for  perturbation  of  where  sec  observations  on  letters  of  re- 

a  seat,  Wyllie  v.  Mottt  1  Hagg.  38 »  and  quest. 

see  P^  parte  WilUams,  4  B.  &  C.  315  ;  1  (J)  Ibid, 

Hagg.  £cc.  C.  4,  note  (a).  And  see  form,  (g)  Ibid.  405  to  414. 

jHfst,  498,  note  (/i). 
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CHAP.  V.     fendant  to  answer  the  charges  therein  preferred  against  him. 
— ^21 — : —  The  form  of  such  letters  of  request  is  subscribed.  (A) 


JnrisdktiQQ  of 
Arches  u  a 
Court  of  Ap- 
peal. 


Mode  of  reoo- 
f  ering  a  LtgQcy 
in  Court  of 
Arches  and 
Diocesan 
Courts. 


Form  of  Letters 
if  Bequat  for 
instituting  a  di- 
vorce suit  in 
Arches  Court 
instead  of  Dio- 
cesan Court. 


As  instances  of  appeals  to  the  Court  of  Arches,  we  find  suits 
for  defamation  removed  from  the  Commissary  Court  of  Surreyj 
and  from  the  Consistory  Court  of  Exeter  into  the  Arches 
Court',  and  the  sentence  below  afterwards  reversed  or  affirmed 
with  costs  in  both  Courts.  But  it  has  been  doubted  whether 
the  Court  of  Arches  is  empowered  in  any  case  to  pronounce  a 
sentence  of  deposition  or  deprivation,  (i). 

Dr.  Haggard,  observing  that  the  simple  mode  pursued  in  the 
Ecclesiastical  Courts  for  enforcing  payment  of  legacies  is  but 
little  known,  thus  states  the  course  of  proceeding  for  a  legacy  in 
the  Arches  Court,  in  cases  of  all  wills  proved  by  the  Prerogative 
Court,  and  by  the  official  principals  of  each  diocese,  in  cases  of 
wills  proved  in  the  Diocesan  Courts.  He  says,  *'  the  course  of 
proceeding  in  the  Arches  Court  is  usually  as  follows,  {i)  The 
executor  being  died  to  answer  the  legatee  in  a  suit  of  subtrac- 
tion of  legacy,  after  appearance  given,  a  short  libel  is  brought 
in  pleading  that  A.  B.  made  a  will,  that  he  thereof  ap- 
pointed C.  D.,  executor,  and  is  since  dead,  leaving  bona  nota- 
bilia,  and  without  revoking  or  altering. his  will;  that  since  his 
death  C.  D.  has  proved  such  will  in  the  Prerogative  Court  of 
Canterbury ;  that  by  his  will  A.  B.  left  a  legacy  to  E.  F.  in 

{h)  Whereas  A.  B.  of  the  parish  of ,  in  the  county  of  Middlesex,  in  the 

diocese  of  London,  Esquire,  doth  intend  to  commence  and  prosecute  against  his 

wife  £.  of  the  same  parish  of  —^ ,  and  county  of ,  and  diocese  of , 

a  certain  cause  or  suit  of  divorce  or  separation  from  bed,  board  and  rautaal  cohabita- 
tion,  bj  reason  of  adultery  by  her  the  said  E.  commttfed,  and  for  that  purpose 

hath  requested  me  the  Worshipful ,  Vicar-General  of  the  Right  Reverend 

Father  in  God, ,  by  divine  permission.  Lord  Bishop  of ,  and  official 


principal  of  bis  consistoriat  and  episcopal  Court  of 


-,  to  grant  to  him  kUtn  pf 


request  that  he  may  apply  for  the  orieinal  citation  or  decree  in  the  said  cause  or  suit  in 
the  Arches  Court  of  Canterbury.  And  whereas  the  applying  for  the  said  original 
citation  oc  decree  in  the  Arches  Court  of  Canterbury  will/as  it  is  represented  to  mc, 
be  of  advantage  to  all  the  parties,  not  only  from  the  able  assistance  they  can  have  of 
ooonsel  in  the  said  Arches  Court  of  Canterttury,  but  as  the  same  will  be  also  a  mon 
ready  and  expeditious  way  fur  the  hearing  and  finally  determining  the  said  cause : 
These  are,  therefore,  at  the  decree  of  the  said ,  to  request,  and  I  do  hereby  re* 

3uest,  the  Right  Honourable  ^^^^ ,  Doctor  of  l^ws,  ofiicial  principal  of  the  said 
Lrches  Court  of  Canterbury,  to  decree  a  citation  or  decree  to  issue  under  seal  of  the 

said  Arches  Court  of  Canterbury,  at  the  instance  of  the  said ,  and  thereby  to 

cite  her  the  said ,  to  appear  personally  before  him  or  his  lawful  snrrc«atea  or 

other  competent  judge,  in  this  behalf,  and  answer  to  the  said  — > in  his  aforesaid 

eaase  or  suit  of  divorce  by  reason  of  adultery,  and  to  kiear  and  finally  deteradne  the 
said  cause  according  to  law.    In  witness  whereof  I  have  hereunto  set  my  hand  and 

seal,  this  — -  day  of ,  in  the  year  of  our  Lord, , 

L*  & 
Signature  of  the  Judge  of  the  Inferior  Coort. 

Signed,  sealed  and  delivered  in  the  presence  of  — . 

(0  Cole  V.  Corder,  t  Phil.  Rep.  106  ;  Tocher  v.  Ayre,  S  Phil.  R.  539. 
{h)  Cassel  v.  Robans,  3  Hagg.  £cc.  K.  161,  note  (a). 
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the  following  terms,  [the  clause  of  the  will  containing  the  legacy     CHAP.  V. 
is  here  recited,]  that  this  legacy  remains  unsatisfied,  and  that      ^'^^*  ^'  _ 
C.  D.  is  possessed  of  and  has  admitted  assets ;  has  been  ap* 
plied  to  and  refuses  payment ;  and  further  pleads  the  identity 
of  E.  F.,  and  the  legatee,  and  that  he  is  of  age;  and  the  libel 
concludes  with  a  prayer  that  the  executor  may  be  compelled  to 
pay  the  legacy,  and  be  condemned  in  costs.    The  records  of 
the  Prerogative  Court  prove  all  the  facts,  except  the  assets, 
age  and  identity  of  the  legatee ;  and  the  executor  is,  upon  the 
libel  being  admitted,  assigned  to  give  in  his  answer,  which  he 
must  do  on  his  oath:  should  he  in  hb  answer  deny  assets,  or 
the  legatee's  identity  or  age,  witnesses  may  be  examined^ 
Sometimes,  as  in  the  case  in  the  text,  there  may  be  some  special 
circumstances  stated  in  the  libel,  and  the  executor  also  may 
plead  responsively:  but  in  a  great  majority  of  cases,  the  legacy 
is  paid  either  as  soon  as  the  citation  is  taken  out,  or  as  soon  as 
the  libel  is  admitted.    From  the  early  stage  in  which  these 
suits  usually  terminate,  they  pass  in  a  degree  sub  silentio,  and 
are  thus  generally  supposed  more  than  is  really  the  case*     Of 
late  they  have,  it  is  betteved,  became  more  frequent  than  they 
were  a  few  years  since*    Sometimes,  as  a  preliminary  proceed-^ 
ing,  an  inventory  and  account  is  called  for  in  the  Prerogative 
Court,  and  which  it  is  advisable  to  apply  for  before  the  com- 
mencement of  the  proceeding,  when  it  is  at  all  apprehended 
that  the  executor  will  dispute  his  having  received  assets/'  (/) 
The  bill  for  establishing  Local  Courts  proposed  that  those 
Courts  should  be  entrusted  with  a  jurisdiction  for  the  recovery 
of  legacies,  in  which  the  course  of  proceeding  would  not  have 
been  very  dissimilar  from  that  above  detailed;  but  Dr.  Hag- 
gard observes,  that  "  possibly  if  the  extremely  simple^  cheap 
and  expeditious  jurisdiction  now  exercised  by  the  Ecclesiastical 
Courts  in  this  class  of  cases  were  more  generally  £in>«oii— still 
more  if  it  were  extended  to  the  recovery  of  legacies  charged  on 
the  reaUy — ^the  want  of  any  further  remedy  would  not  be 
felt."  (iw) 

The  Court  is  now  holden  by  its  judge,  in  his  quality  of  Offi- 
cial Principal,  or  by  his  Surrogate,  in  the  Common  Hall  of  the 
College  of  Advocates,  within  the  parish  of  St.  Benedict,  near 
Paul's  Wharf,  London,  (n)  Formerly,  from  this  Court,  by  25 
H.  8,  c.  19,  the  appeal  was  to  the  Court  of  Delegates ;  but  by 

(J)  See  ANftf,  vol.  i.  61Sf  5 19,  as  to  an  in  soiu  of  this  nalore,  found  it  preciidy  to 

eiccstor's  invciitorj  oi  <lccloialion  in  Ueo  accord  with  the  above  extract  from  Th* 

tberoaC  Haggard's  Reports. 

(m)  Dr.  Haggard's  note,  5  Hagg.  £c«         (a)  Ooghtooi  Ordo  JodieoraiB,  bjr  Lav/ 

Cos.  ISf,  note  (d).    The  author,  on  a  7. 
very  recent  ezamination  into  the  practko 
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CHAP.  V. 

SSCT.  X. 


5.  PrerogBtive 
Court,  (p) 


the  recent  enactments  that  jurisdiction  has  been  repealed,  and 
the  appeal  must  now  be  to  the  Court  of  the  Judicial  Comnuttee 
of  the  Privy  Council,  (o) 

The  Archbishop  of  Canterbury  (and  of  York  also)  has  his 
Prerogative  Courts  as  well  for  proving  wills  and  granting  letters 
of  administration^  when  the  deceased,  being  a  subject,  has  left 
bona  notabilia  in  different  dioceses,  as  for  instituting,  hearing 
and  determining  all  causes j  formal  or  summary,  (i.  e.  on  motions,) 
relating  to  wiUs^  or  administrations^  or  legacies,  before  a  judge 
appointed  by  the  archbishop,  called  the  Judge  of  the  Prero- 
gative Court.  But  in  the  case  of  the  King  this  Court  has  no 
jurisdiction  over  his  supposed  will.  ((7)  Formerly  an  appeal 
from  this  Court  was  to  the  Delegates;  (r)  but  under  the  recent 
act  the  appeal  is  to  the  Judicial  Committee  of  the  Privy  Coun- 
cil, {s)  This  Court  properly  hears  all  suits  and  proceedings  re- 
lative to  the  grant  of  probate,  (J)  or  of  letters  of  administration, 
and  to  the  assignment  of  administration  bonds*  We  have  in  the 
preceding  volume,  when  examining  the  conduct  to  be  pursued  by 
executors  and  administrators,  stated  in  part  how  and  where  pro- 
bate and  letters  of  administration  are  to  be  obtained,  (ti)  and 
therefore  only  a  few  practical  observations  will  here  be  added, 
with  a  statement  of  the  practice  respecting  Caveats,  to  prevent 
the  obtaining  probate  or  letters  of  administration ;  and  proceed- 
ings to  compel  sureties  in  an  administration  bond  io  justify. 

Proceedings  to        The  mode  of  proceeding  to  obtain  probate  of  a  will,  or  letters 

obtain  preroga*       aj..  .  1/0  *•  1  i«/»m 

tive  probate  or  ot  admmistration  to  the  enects  of  a  person  deceased,  is,  for  the 
nUt«Uon*?:0*"  ®^®^"'^^  appointed  by  the  will,  or  party  entitled  to  adminis- 
tration, to  apply  to  a  proctor  of  the  Ecclesiastical  Court.  The 
party  applying,  if  he  be  an  executor,  or  entitled  to  the  adminis^ 
tration  of  an  intestate's  effects,  is  sworn  before  a  surrogate  of 
the  judge  to  the  fuU  value  of  the  deceased's  personal  estate, 
without  deducting  the  debts  due  from  him ;  (y)  the  original  will 


(jo)  Per  Sir  J.  NicboU,  in  Varham  v. 
Tempter,  3  Phil.  R.  J55. 

(p)  3  Bla.  Com.  65 ;  Com.  Dig.  Courts, 
Nt  2  ',  Bac.  Ab.  Courts,  Eccles.  Coarts* 
A.  3  ;  Law's  Oughton,  55. 

(9)  In  the  goods  of  his  late  me^aty. 
King  George  the  Third,  on  motion,  1 
Addaros's  H.  S55,  a  case  of  an  alleged  be- 
quest of  George  the  Third  to  Olive,  Prin- 
cess of  Cumberland.  This  is  an  interest- 
ing  document. 

(r)  5  Bla.  Com.  65, 66 ;  25  H.  8,  c.  19. 

(0  2  &  S  W.  4,  c,  92j  3&  4  W.  4, 
c.  41. 


(t)  Law's  Onghton»  57. 

(u)  Ante,  vol.  i.  521  to  529 ;  and  see 
further  at  the  close  of  this  work. 

(x)  I'he  following  practical  directioni 
ana  observations  are  from  the  pen  of  a 
most  experienced  proctor.  See  also  far-> 
ther  particulars  and  decisions,  ante,  voL  U 
525  to  529. 

(y)  Ante,  vol.  i.  523 ;  and  55  G.  3,  c. 
184,  8.  38 ',  and  see  form  of  oath,  ante, 
vol.  i.  525,  note  (t);  but  desperaU  or 
doubtftU  debts  need  not  be  incladed  be- 
fore they  have  been  actually  reodfed^ 
ante,  wq\,  i.  522. 
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is  to  be  deposited  in  the  public  registry  of  the  Ecclesiastical     CHAP.  V. 

Court,  and  probate  of  a  collated  engrossed  copy  is  granted. fflU — 

The  probate  and  administration  are  documents  on  parchment, 
in  which  is  stated  the  name  and  late  residence  of  the  deceased, 
and  also  the  name  of  the  executor  or  administrator,  by  what 
Court,  and  the  day  on  which  it  is  granted.  The  form  of  a  Prero^ 
gative  Probate  is  in  the  subscribed  note.  {«)  The  proceedings 
to  obtain  letters  of  administration,  and  the  form  of  affidatit^ 
and  of  the  warrant  for  granting  administration,  will  be  found  in 
the  preceding  volume,  (a)  The  form  of  Letters  of  AdtninistrO' 
tioii  granted  by  the  Prerogative  Court  is  given  in  the  subscribed 
note.  (6)    The  22&23  Car.  2,  c.  10,  contains  the  form  of  the 

(i)  Willmro,  by  Di?ine  Providence,  Archbishop  of  Canterbury,  Primate  of  all  Formof  Probate 
England  and  Metropolitan,  do  by  these  preientM  mak€  kaoum  to  ail  men  that  on  the  granted  by  Pre- 

day  of ,  in  the  year  of  our  Lord  one  thonsand  eight  hundred  and  thirty-  rogatiTe  Court 

four,  at  London,  bdbre  the  Worshipful ,  Doctor  of  Laws,  Surrogate  of  the  to^  a  sole  execn- 

Right  Honourable ,  Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  our  trix. 

Prerogative  Court  of  Canterbury,  lawfully  constituted,  the  last  will  and  testament  of 
A.  B.,  late  of  Kensington,  in  the  parish  of  Saint  Mary  Abbott,  Kensington,  in 
the  county  of  Middlesex,  and  of   Bruisyard,  in  the  county  of  Suffolk,   deceased.  Sworn  under 

hereunto  annexed,  was  proved,  approved  and  registered,  the  said  deceased  having,  £ ,  and  that 

whilst  living,  and  at  the  time  of  his  death,  goods,  duUteU  or  crodiu  tn  divers  dioceses,  or  tbe  testator  died 
jurisdictions,  by  reason  whereof  the  proving  and  registering  tbe  said  will,  and  tbe  on  tbe  ■  day 
granting  administration  of  all  and  singular  the  said  goods,  chattels  and  credits,  and  of  $ 

also  the  auditing,  allowing  and  final  discharging  tlie  account  thereof,  are  well  known  A.  D.  1854. 
to  appertain  only  and  wholly  to  us,  and  not  to  any  inferior  judge ;  and  that  adminis- 
tration of  all  aitd  singular  the  goods,  chattels  and  credits  of  tbe  said  deceased,  and 
any  way  concerning  his  will,  was  grunted  to  £.  B.,  widow,  tbe  relict  of  the  said 
deceased,  the  sole  executrix  named  in  the  said  will,  she  having  been  already  sworn 
well  and  faithfully  to  administer  the  same,  and  to  make  a  true  and  perfect  inventory 
of  all  and  singular  the  said  goods,  chattels  and  credits,  and  to  exhibit  tbe  same  into 

the  registry  of  our  said  Court  on  or  before  the  last  day  of —  next  ensuing,  and 

also  to  render  a  just  and  true  account  thereof.  Given  at  the  time  and  place  above 
written,  and  in  tbe year  of  our  translation.  And  see  as  to  Probates,  ante,  vol.  i.  596* 

(a)  As  to  Letters  of  Administration,'aiittf,  vol.  i.  5S6,  527. 

(6)  William,  by  Divine  Providence,  Archbishop  of  Canterbury,  Primate  of  all  £ng*  Form  of  Letters 
land  and  Metropolitan.  To  our  well-beloved  in  Christ  £.  B.,  widow,  the  relict  of  A.  B.,  of  Administra- 

late  of ,  in  tlie  parish  of ,  in  tlie  county  of  Middlesex,  deceased,  greeting  t  tion  granted  by 

Whereas  tbe  said  A.  B.,  (as  is  alleged)  lately  died  intestate,  having,  whilst  living,  and  the  Prerogative 

at  the  time  of  his  death,  goods,  chattels  or  credits,  in  divers  dioceses  or  jurisdictions,  by  Court  to  the 

reason  whereof  the  sole  ordering  and  granting  administration  of  all  and  singular  the  said  widow  of  iutes* 

goods,  chattels  and  credits,  and  also  the  auditing,  allowing  and  final  discharging  the  tate. 

accompt  thereof,  are  well  known  to  appertain  only  and  wholly  to  us,  and  not  to  any 

inferior  judge :  we  being  desirous  that  the  said  goods,  chattels  and  credits,  may  be  well 

and  faithfully  administered,  applied  and  disposed  of  according  to  law,  do  therefore  by  Sworn  under 

these  presents  grant  full  power  and  authority  to  you,  in  whose  fidelity  we  confide,  to  j£        ,  and 

administer  and  faithfully  dispose  of  the  said  goods,  chattels  and  credits,  and  to  ask,  that  the  intes* 

demand,  recover  and  receive  whatever  debts  and  credits,  which,  whilst  living,  and  at  tate  died  on  th» 

the  time  of  his  death,  did  any  way  belong  to  his  estate,  and  to  pay  whatever  debts  the 

said  deceased  at  the  time  of  his  death  did  owe,  so  far  as  such  goods,  chattels  and  credits 

will  thereto  extend,  and  the  law  requires :  You  having  been  already  sworn  well  and  faith-  1834. 

fully  to  administer  the  same,  and  to  make  a  true  and  perfect  inventory  of  all  and  sin* 

giilar  the  said  goods,  chattels  and  credits,  and  to  exhibit  tbe  same  into  the  registry  of  our      • 

Prerogative  Court  of  Canterbury  on  or  before  the  last  day  of  — >^~  next  ensuing,  and 

also  to  render  a  just  and  trae  account  thereof,  on  or  before  the  last  day  of—, 

which  shall  be  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  — -— « :  and 

we  do  by  these  presents  ordain,  depute  and  constitute  yoa  £.  B.,  administratrix  of  all 

and  singular  the  goods,  chattels  and  credits  of  the  said  deceased.    Given  at  London 

the day  of  — — -,  in  tbe  year  of  oar  Lord  one  thousand  eight  hundred  and 

thirty-four,  and  in  tbe  — -^—  year  of  our  translation. 
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Prooedingi  to  For  the  purpose  of  allowing  any  person  interested  in  the  d«- 
M  u  to^^nt  <^o<^d's  effects  an  opportunity  of  contesting  the  validity  of  a 
grant  of  probate  w}ll»  or  the  right  of  a  party  to  administration,  such  person  can, 

or  of  letters  of  r^^  .  .^^t^j- 

admiiiistre.  ^P^D  application  to  a  proctor,  procure  a  edveai  to  be  entered  in 
tioD.(6)  fj^  pubUc  registry  against  a  grant  of  probate  or  administratioa 

issuing  unknown  to  the  proctor  who  entered  such  caveat. 
This  caveat  b  entered  on  behalf  of  the  interested  party, 
in  9kfictiiiom  name,  (as  **  John  Thomas.")  By  this  preliminary 
noieasure  the  party  objecting  can  be  apprised  of  the  name  and 
the  interest  of  the  party  to  whom  the  probate  or  administration 
may  afterwards  be  applied  to  be  granted.  Caveats  are  generally 
entered  on  the  behalf  of  legatees  in  a  will,  or  the  next  of  kin, 
being  the  parties  entitled  in  distribution  of  an  intestate's  effects, 
after  payment  of  debts  or  of  creditors  of  the  deceased.  The 
usual  form  of  caveat  is  subscribed.  (6)  The  fiirther  proceed- 
ings on  such  a  caveat  will  be  presently  stated,  (c) 
Of  obteining  to  In  many  cases  parties  beneficially  interested  in  the  due  dis- 
dan^'^iD  Ueu!  ^^^ution  of  the  assets,  may  call  upon  the  parties  to  whom  the 

probate  or  administration  is  to  issue,  and  prior  to  its  passing 
the  seal,  to  give  into  Court  a  declaration  in  lieu  of  a  detailed 
inventory  of  the  deceased's  effects.  This  declaration,  without 
specifying  the  particular  effects,  gives  a  general  account  there* 
of  and  of  their  real  or  presumed  value,  according  to  the  belief 
of  the  parties  on  their  oath.((f) 

Of  the  admlnis*  I"  ^  cases  where  administration  issues,  a  bond  is  entered  into, 
tration  bond,  wherein  the  amount  of  the  penalty  should  be  double  the  value 
of  the  deceased  person's  effects.  With  two  or  three  exceptions, 
the  administrator  is  required  to  procure  two  persons  as  sureties, 
who  sign  a  bond  to  the  effect  that  the  administrator  will  faith- 
ftilly  administer  the  effects  according  to  law. 
Of  ra^wring  tbe  I^  somc  instances  the  sureties  are  called  upon  to  justify,  that 
J]JJ2*tJ  ilii?  ^*>  *^  depose  on  oath  that  they  are  worth  the  amount  of  the 

penalty  mentioned  in  the  bond  after  payment  of  their  just  debts. 
But  in  genera),  (although  certainly  advisable  so  as  to  subject 
them  to  a  prosecution  for  false  swearing,)  the  sureties  are  not 
called  upon  to  declare  whether  they  are  worth  the  amount  of 


W^^^W^BB     ^^^  ^^^^^^^BB^^^P  w 


torn  of  caveat.       W  Letaothkigbc  done  »  the  good*  of  A.  B.»  late  ol •  ia  tbe  pmritli  of  — — » 

in  the  countj  of  ,  deccicd,  umkfwmu  to  £.  F.,  proclor  far  John  ThoiBai». 

(•nwUjr  a  Sctitioos  luute,)  haviDg  tnterm."    Sec  the  further  prooeediugs  on  such 
caveat,  post,  503. 
(c;  PoU,  503.  (d)  Ante,  vol.  L  518, 519. 
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the  penalty  j  and  in  no  case  can  they  be  required  to  state  the  CUAP.  Y. 
particulars  of  their  property  as  bail  justifying  in  a  superior  Court  ^^^*  ^' 
at  Westminster  are  compellable  to  do.(e)  In  which  respect  the 
practice  of  these  Courts  requires  amendment^  as  it  too  he* 
quently  turns  out  that  the  sureties  are  wholly  insufficient^  and 
the  creditors  or  next  of  kin  are  without  redress.  (/)  The  form 
of  the  affidavit  of  the  sureties  is  subscribed  in  the  note*  {g) 

A  husband  resident  abroad  may  be  directed^  on  the  appli- 
cation of  creditors^  to  give  Justifying  security  resident  within 
the  jurisdiction^  on  his  taking  a  grant  of  administration  to  his 
wife.  (A) 

The  preUminary  proceeding  generally  adopted  by  parties  Of  proceedings 
having  a  right  to  contest  the  vaUdity  of  a  wiU,  is  to  cause  a  ^nd  (^utestrns 
caveat  to  be  entered  in  the  public  registry  of  the  Court  of  Pro-  the  vaUditj  of » 
bate»  claiming  jurisdiction  over  the  assets  of  the  deceased  as  we 
have  just  noticed.  This  course  prevents  the  executors  therein 
named,  or  party  applying  for  probate,  from  obtaining  it,  without 
first  establishing  the  validity  of  the  will ;  and  should  the  party, 
who  entered  the  caveat,  decide  upon  opposing  the  will,  then 
the  person  applying  for  the  grant  has  to  propound  the  same 
and  give  in  an  allegation,  the  contents  of  which  are  generally 
confined  to  stating  or  pleading  the  making  and  executing  the 
will,  and  the  capacity  of  the  deceased  at  the  time  of  such  exe« 
cution.  The  party  opposing  the  validity  of  the  will  is  then  to 
give  in  his  answer  on  oath  to  the  allegation,  and  witnesses  are 
examined  in  proof  of  the  will.  A  response,  or  rather  an  o^^'jfa/foii, 
pleading  the  facts  and  circumstances  and  grounds  of  contesting 
the  validity  of  the  will,  is  then  given  in,  and  when  admitted,  the 
answers  of  the  adverse  party  on  oath  are  directed  by  the  Court 
to  be  brought  in  by  a  time  fixed.  A  counter  plea,  contradictory 
of  the  averments  contained  in  the  allegation  of  the  party  op- 
posing the  will,  or  explanatory  of  circumstances  therein  lAen- 
tioned  and  pleaded,  is  given  in  by  the  party  propounding. 

(e)  S  Phil  R.  380.      (/  )  As  in  Arckbuhop  tf  Canterbury  v.  tappen,  8  B.  &  C.  150. 

(gy  Id  the  good*  oC  ,  deceased. 

Appeared  personally  E.  F.,  of ,  in  the  parisli  of — ,  in  the  county  Formof  affida- 

of ,  and  G.  H.,  of ,  in  the  parish  of ,  in  the  couniy  of ,  vit  of  sureties 

the  proposed  sureties  for  Y.  Z.»  the  administrator  of  all  and  singalar  the  goods,  chattels  justifying. 

and  credits  of  A.  B.,  late  of ,  in  the  parish  of ,  in  the  county  of 

1  deceased,  and  made  oath  that  they  are  respectirely  worth  the  sum  of  — » — 

pounds  after  payment  of  their  respective  just  debts. 
On  the  —  day  of ,  A.  D.  18S4,  "J 

the  said  E.  F.  and  G.  H.  were  duly  sworn  > 

to  the  truth  of  aforegoing  affidavitT  j 

Before  me. 
Surrogate. 

(h)  In  the  goods  of  Nof/,  4  Hagg.  Rep,  307 ;  ante,  502,  503. 
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A  few  points 
relating  to 
nuts  and  pro- 
ceedings con- 
nected with 
{irobate  and 
ettersofadmi" 
nistration,  &c« 


The  atiswer  of  the  opposing  party  is  given  on  oath;  witnesses 
-  are  examined  on  the  several  allegfitions ;  then  publication  of 
their  evidence  takes  place^  and  if  it  is  not  excepted  to,  the 
judge  proceeds  to  hear  and  decide  the  cause. 

According  to  the  practice  of  the  Prerogative  Court,  the 
facts  intended  to  be  relied  upon  in  support  of  any  contested 
suit,  are  set  forth  in  a  plea,  which  is  termed  an  allegation,  and 
then  is  submitted  to  the  inspection  of  the  counsel  of  the  ad* 
verse  party ;  and  if  it  appear  to  him  objectionable  either  in 
form  or  substance,  he  opposes  the  admission  of  it.  If  the  oppo- 
sition go  to  the  substance  of  the  allegation,  and  it  is  well  founded, 
then  the  Court  rejects  it,  by  which  mode  of  proceeding  the 
suit  is  terminated  without  going  into  any  proof  of  the  facts.  (/) 

The  Court  of  Arches  attached  to  it  has  jurisdiction  over  all 
legacies  charged  upon  or  payable  out  of  personal  property, 
and  when  there  is  not  any  continuing  trust,  (g)  In  the  Prero- 
gative Court  all  causes  are  summary,  (k)  By  the  practice  of  the 
Prerogative  Court,  the  general  rule  as  to  costs  is,  that  a  party 
failing  in  a  cause  should  pay  the  costs ;  but  that  rule  is  subject 
to  the  exception  when  the  Court  feel  satisfied  that  proper 
grounds  existed  for  making  a  claim.  (<) 

As  regards  limited  administration^  the  Prerogative  Court  of 
Canterbury  will,  on  motion,  grant  an  administration  limited  to 
assign  a  term  in  the  diocese  of  A.,  the  will  of  the  deceased 
(who  had  no  goods  out  of  the  diocese  of  B.  except  this  satisfied 
term,)  having  been  proved  in  the  Court  of  B.,  and  the  chain  of 
executors  being  subsequently  unbroken ;  and  it  seems  that  a 
diocesan  probate  can  give  no  authority  nor  continue  any  privity 
as  to  a  satisfied  term  in  another  diocese :  {k)  and  on  petition  the 
Prerogative  Court  granted  a  limited  administration  to  assign  a 
satisfied  term  even  in  another  diocese.  (/) 

Where  a  solicitor  retained  a  will  which  he  had  prepared  as  a 
lien,  and  the  Court  of  King's  Bench  had  granted  a  prohibition 
to  the  Prerogative  Court,  staying  any  proceeding  under  the 
will  until  the  lien  had  been  satbfied,  that  Court  nevertheless 
granted  administration  to  the  widow  of  the  testator,  limited 
to  her  sale  of  silks,  which  would  deteriorate  in  value  if  they 


</)  Note  to  Thmroldv,  Thorold,  1  Pbil.  gaHoe  Court,  3d  July,  1834. 

Ilq>.  1.  (k)  In  good!  rf  Mary  Paueil,  3  Hagg* 

(g)  Grigmon  t.  Grignim,  1  Hagg.  R.  R.  195  ;   and  see  FowUr  ▼.  Ri^uirds,  5 

535.  Russ.  39. 

!h)  Law's  Oagliton,  59.  (/)  Crotley  ▼.  Ardideaeon  rf  Sudbury^ 

i)  Per  Sir  J.  Nicboll  in  Cox  t.  Hit  3  Hagg.  R.  197. 
Mqiesty*t  Proctor  and  Larmctley  Prero^ 
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should  remain  unsold^  and  to  bring  actions  and  dispose  of  the      CHAP.  v. 
sale  of  stock.  (i»)  ^'^^'  ^' 


In  this  Court  summary  applications  are  to  be  made  for  the  Application  for 
delivery  out  of  administration  bonds  executed  in  pursuance  of  wf>gnrofnt.of 
the  22  &  83  Car.  2,  c.  10,  so  as  to  enable  the  creditors  or  bond,  and  ac- 
legatee  or  next  of  kin  to  proceed  in  an  action  at  law  in  the  ^°  **>««<»>• 
name  of  the  obligee  (in  the  case  of  a  prerogative  administration^ 
the  Archbishop  of  Canterbury,)  against  the  principal  or  sure- 
ties for  a  breach  or  breaches  of  the  condition,  the  form  of 
which  is  prescribed  by  the  statute  22  &  23  Car.  2,  c.  10,  s.  2,  (n) 
viz.  for  five  distinct  acts ; — 1st.  For  the  administrator's  making 
a  perfect  inventory  of  the  deceased's  effects ;  Sdly.  His  exhi* 
biting  the  same  into  the  registry  of  the  Court  at  or  before  a 
named  day ;  Sdly.  Well  and  truly  to  administer,  according  to 
law,  the  effects  that  shall  come  to  hand  according  to  law^ 
meaning  duly  to  satisfy  creditors   in  due  order;    4thly.  To 


(tn)  In  the  goods  of  Wood,  deceased, 
before  SirJ.  NicboU,  Prerogative  Coort, 
3d  July,  1834.  Dr.  Lashington  made  an 
application  lo  the  Court  in  this  case  under 
the  following  circamstances  : — ^The  de- 
ceased, Mr.  Wood,  of  Manchester,  died 
in  the  present  year,  leaving  a  will,  dated 
in  1831,  iu  the  possession  of  the  solicitor 
who  prepared  it,  Mr.  Law,  and  who  re- 
fused to  deliver  it  up,  contending  that  he 
had  a  lien  upon  it.  A  monition  had  is- 
sued against  him  and  he  iiad  been  pro- 
nounced in  contempt.  On  the  6th  of 
June  a  rule  nisi  had  been  granted  in  the 
Court  of  King's  Beneh,  to  shew  cause 
why  a  writ  in  the  nature  of  a  prohibition 
should  not  issue  to  stay  proceedings  in 
this  Court  till  the  iien  of  Mr.  Law  was 
discharged,  and  which  bad  been  enlarged 
to  the  first  day  of  next  term.  The  only 
object  of  the  role  was  to  protect  the  lien 
of  Mr.  Law  ;  but  the  effect  of  staying  pro- 
ceedings altogether  would  be  greatly 
to  deteriorate  the  value  of  the  property. 
The  deceased  had  been  a  manufacturer 
and  printer  of  cottons  and  other  goods  for 
home  consumption,  of  which  he  left  a  con- 
siderable stock,  which  was  adapted  to  the 
fancy  of  purchasers,  and  unless  sold  in 
the  season,  the  articles  would  be  dete- 
riorated one  half.  Debts  were  also  to  be 
sued  for  and  received.  He  submitted  that 
the  Court  could  grant  a  limited  adminis- 
tration to  dispose  of  the  stock,  to  recover 
and  pay  debts,  discharge  the  men,  and 
give  op  warehouses. 

Dr.  Lushington  said  he  remembered  a 
case  in  which  a  similar  application  bad 
been  granted.  A  gentleman  arrived  from 
the  West  Indies  with  a  large  cargo  of  cot- 
ton, and  he  died  almost  immediately  on  his 
arrival.    Evidence  was  found  among  bis 


papers  that  a  will  bad  been  made ;  and 
the  Court,  on  being  applied  to,  granted  a 
limited  administration  to  sell  the  goods. 
A  power  to  the  same  extent  was  sought  in 
the  present  case,  and  also  that  the  widow 
might  be  enabled  to  collect  in  the  ac- 
counts and  apply  them  to  the  discharge 
of  certain  debts. 

Sir  J.  Nicholl  said,  the  power  to  pay 
debti  could  not  certainly  be  granted ;  as, 
if  it  were,  an  undue  preference  might  by 
possibility  be  given  to  some  creditors ; 
and  it  was  the  duty  of  the  Court  to 
take  care  that  nothing  was  done  to  pre* 
judice  the  party  having  the  lien. 

Dr.  Lushington  hoped  that  the  widow 
would,  at  all  events,  be  permitted  to  dis* 
charge  the  warehousemen,  and  also  to 
give  up  the  warehouse,  as  very  great  ex* 
pense  was  at  present  unnecessarily  in- 
curred. 

Sir  J.  Nichol,  after  some  farther  dis- 
cussion, ordered  that  a  limited  adminis- 
tratlon  should  be  granted  to  the  widow, 
to  enable  her  to  collect  the  debts,  and  to 
bring  actions  for  debts,  and  also  to  dispose 
of  the  stock  in  trade. 

In  another  note  of  this  case  it  was 
stated,  that  after  argument  by  Mr.  Fol- 
lett  for  Mr.  Law,  and  Mr.  Wigbtman  for 
Mrs.  Wood,  a  prohibition  toas  actually 
istued  to  the  Prerogative  Court,  staying 
any  proceedings  under  the  will  until  the 
lien  had  been  satisfied,  sed  qumre.  As  to 
whether  a  lien  on  an  original  will  could 
exist,  see  Georges  v,  Georges,  18  Yes.  294; 
ante,  vol.  i.  513,  note  (n), 

(n)  See  the  last  construction  of  that 
statute  and  the  condition  of  the  bond  in 
Archbishop  of  Canterbury  v.  Rebertton,  3 
Tyrw.  Rep.  Ezch.  390  to  419. 
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make  a  true  and  just  account  of  such  his  administration  before 
a  named  day ;  5thly.  To  deliver  and  pay  the  residue,  i.e.  after 
satisfying  creditors,  as  shall  be  decreed  by  the  judge  of  the 
Court.  It  follows  that  the  obligors  may  be  sued  if  the  admi- 
nistrator be  guilty  of  a  breach  of  either  of  these  stipulations;  as 
if  he  do  not  duly  administer  the  assets  by  paying  creditorsi  and 
especially  if  he  misapply  or  appropriate  them  to  his  own  use ; 
or  finally,  if  he  be  decreed  to  pay  the  .residue  to  a  named  person 
or  persons  and  neglect  to  do  so.  (o)  And  if  an  administrator 
has  been  guilty  of  a  devastavit  he  may  be  sued  in  the  name  of 
the  archbishop  by  a  creditor  or  legatee,  or  next  of  kin,  although 
there  has  not  been  any  decree  as  to  the  residue,  (p)  And 
though  it  is  stated  that  the  Prerogative  Court  never  requires 
an  administrator  to  deliver  an  inventory  or  account  before 
citation,  and  that  the  same  is  very  seldom  delivered  until  called 
for,  (q)  yet  it  has  been  held  that  a  legatee  or  next  of  kin  may 
assign  a  breach  in  not  delivering  a  perfect  inventory,  and  this 
even  without  citation ;  (r)  but  then  on  such  a  breach  the  da- 
mages would  probably  be  merely  nominal.  {$) 

We  have  seen  that  the  right  to  call  for  a  final  inventory  may 
be  prejudiced,  if  not  annulled,  by  delay  in  calling  for  it;(/) 
and  in  a  recent  case  it  was  held,  that  an  application  to  the  Pre- 
rogative Court  to  have  the  administration  bond  delivered  out 
so  as  to  sue  at  law  thereon,  after  great  delay,  was  too  late ;  («) 


(o)  The  ArMiAop  of  Canterbury  v. 
Robertson,  3  Tjrw.  Rep.  SOO,  and  cases 
there  coiiected. 

(p)  Id,  ibid*;  Canterbuiy  v.  Howet, 
Cowp.  R.  140 ;  Folkon  v.  Dominiqtu,  2 
Stnu  1137  ;  Chitty's  Col.  Stat.  3«4. 

(q)  Archbishop  ^  Canterbury  v.  Robert* 
som,  S  Tjrw.  395 ;  ante,  vol.  i.  517. 

(r)  Greemide  v.  Bemon,  3  Atk.  S52  ; 
and  see  Archlnihop  of  Canterbury  ▼.  Wal- 
dron,  in  K.  B.  G.  H.  8  Feb.  1820,  MS. ; 
Chit.  Col.  Stat  324,  in  notes. 

(i)  See  observations  in  Archbishop  of 
Canterbury  v.  Robertson,  3  Tyrw.  Rep* 
410  ;  but  see  p«r  Chambre,  J«,  PUmer  v. 
Rose,  5  Taunt  391. 

(t)  Ante,  vol.  i.  517,  note  (g) ;  Ritchie 
y.Rees,  1  Add.  144  j  Pitt  v.  Woodham, 
1  Haeg.  R.  247. 

(fi)Robson  V.  Leek  and  another.  Prero- 
gative Court,  10  July,  1834.  Sir  John 
rficholl  gave  sentence  in  tliis  case,  which 
was  an  application  to  have  fhe  administra- 
tion bond  delivered  out,  in  order  to  its 
being  sued  upon  in  a  court  of  law.  The 
learned  judge,  after  commenting  upon  the 
reportrd  cases,  esppciailj  tliat  of  "  The 
Archbyhop  of  Canterbury  against  Howes," 
Cowp.  140,  was  of  opinion  that  this  Court 
had  a  discrttion  to  judge  of  the  expe- 
diency of  allowing  the  bond  in  such  cases 


to  be  attended  with ;  and,  considering  the 
great  lapse  of  time  which  had  taken  place 
in  this  case,  during  which  no  steps  had 
been  taken  against  the  proper  parties,  and 
the  irregularities  in  the  proceedings,  he 
should  deoline  complying  with  the  appli- 
cation, and  dismiss  the  parties  proceeded 
against  He  was  the  less  reluctant  to 
come  to  this  decision,  because,  besides  a 
Court  of  Appeal,  the  party  makins  the 
application  might  have  recourse  to  a  Court 
of  Law  or  a  Court  of  Equity. 

In  Hunt  against  Burton  and  FomnUeroy, 
which  was  a  similar  application.  Sir  John 
Nicholl  distinguished  that  case  from  the 
last  Here  the  breach  of  the  bond  was 
apparent,  for  of  four  conditions  three  had 
been  violated.  The  delay  of  fourteen 
years  was  in  some  measure  accounted  lor, 
and  steps  had  been  taken  In  Chancery. 
It  was  quite  clear  that  there  had  been  a 
breach  of  the  bond ;  there  was,  therefore, 
primdfttde  ground  for  complying  with  the 
application ;  and  there  being  no  sufficient 
reason  shewn  to  the  contrary,  the  Court, 
he  tiiooght,  was  bound  to  allow  the  party 
to  resort  to  a  Coitrt  of  Law  for  such  redress 
as  could  be  obtained  by  a  suit  upon  the 
bond.  He  should  therefore  overrule  the 
protest,  and  diiect  the  bond  to  be  deli- 
TQicd  out 
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but  in  another  case,  where  the  delay  was  accounted  for,  and  CHAP.  V. 
there  had  been  proceedings  in  Chancery,  the  application  sue-  ^'°^'  ^* 
ceeded.  (x)  Generally  speaking,  if  it  be  made  appear  that  an 
administration  bond  has  been  forfeited^  it  is  the  duty  of  the 
Court  to  enable  a  creditor,  or  legatee  or  next  of  kin  to  sue 
thereon  in  the  name  of  the  obligee,  leaving  the  ultimate  liability 
of  the  sureties  to  be  tried  in  such  suit,  (y)  If  the  assignment 
of  the  bond  should  be  refused,  the  parties  must  have  recourse 
to  a  Court  of  Law  or  Equity,  and  we  have  seen  that  when  the 
estate  is  considerablA  the  safest  course  is  to  file  a  bill  in  equity 
in  the  first  instance,  so  as  to  secure  the  fund,  (z)  And  as  a 
Spiritual  Court  cannot  try  whether  an  administrator  has  paid  a 
creditor  his  debt  or  not,  or  award  payment  thereof  by  him,  but 
must  take  the  account  as  it  is  sworn  without  further  investiga- 
tion in  that  Court ;  (a)  it  follows  that  when  the  correctness  of 
the  administrator's  account  is  disputed,  the  proceedings  in  a 
Court  of  Equity,  where  they  can  be  examined  into,  are  preferable. 

The  archbbhop  has  what  is  termed  a  Court  of  Faculties,  6.  The  Court  of 
which  as  it  does  not  hold  plea  in  any  suits,  ought  not,  perhaps,  F«^»***«*'(0 
strictly  to  be  here  mentioned ;  but  yet  it  may  be  proper  to 
notice  it,  because  it  is  in  this  Court  that  the  rights  to  pews  and 
monuments  and  other  rights  of  burial,  so  interesting  to  indivi, 
duak  and  their  relatives,  are  created.  It  has  also  various  other 
powers  under  25  Hen.  8,  c.  21,  in  granting  licenses,  dispensa- 
tions, &culties,  &c.  (c)  Thus  in  the  Peculiar  Court  of  Canter- 
bury, a  license  and  faculty  may  be  obtained  by  executors  for 
setting  apart,  appropriating  and  conferring  a  vault  made  in  a 
church,  "  for  the  use  of  a  particular  family,  as  long  as  they 
continue  parishioners  and  inhabitants  ;'*  provided  it  appear  to 
the  Court  that  no  injury  will  result  to  the  rest  of  the  pa« 
rbhioners ;  (d)  and  the  obtaining  such  a  faculty  seems  to  be  the 
only  secure  mode  of  appropriating  a  pew  de  novo,  (e)  If  a 
faculty  for  annexing  a  pew  to  a  messuage  has  been  obtained  by 
surprise  and  undue  contrivance,  it  may  be  revoked  on  appeal  to 
the  Court  of  Arches.  (/) 


(x)  Hunt  V.  Burton  and  another,  same 
day,  see  last  note. 

(y)  Dovey  v.  Tupper,  3  Add.  R.  68. 

(i)  Ante,  vol.  i.  716  a,  note  (i),  and 
552 ;  Sharpies  ▼.  Sharpla,  M'Clel.  Rep. 
506. 

a)  Toller,  495;  STyr^.  R.  409, n.  (b). 

^b}  See  in  general,  Cora.  Dig.  Courts, 

(e)  Com.  Dig.  Courts,  N.  5. 

(d)  Magnay  v.  Bector,  1  Hagg.  48;  and 


i! 


see  WylUe  v.  Mott,  id,  34 ;  Butt  v,  Jones, 
t  Hage.  423 ;  Rich  v.  Bushnell,  4  Hagg. 
164;  FuUer  v.  Lane,  t  Add.  Rep.  419  ; 
1  Phil.  Rep.  932,  257 ;  Woollocombe  r. 
Ouldridge,  S  A66,  R.  1. 

(0  Ante,  vol.  i.  60  to  5f ;  Wyllie  v. 
Mott,  1  Hagg.  39;  Blake  v.  Osborne,  3 
Hagg.  726. 

(/)  Per  Sir  John  Nicholl  in  Butt  v. 
Jones f  2  Hagg.  419. 
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So  th6  obtaining  a  faculty  is  the  only  legal  mode  of  erecting 
an  organ  in  a  parish  charoh,  {g)  or  to  level  a  church-yard, 
&c.  (h)    The  same  law  applies  to  monuments  and  vaults,  (i) 


Sect.  XL — Of  the  Court  of  Admiralty, 


SXCT.  XI. 

Of  the  Court  of 
Admiralty.  (Ic) 


The  Divbioni,  and  its  Jorisdiction  in 
general. 
I.  When  the  Court  hat  Jurisdiction. 
1.  Jurisdiction  in  Cases  of  Tartt. 
1.  In  a  Suit  for  a  Sea  Battery. 
S.  In  a  Suit  for  Collision  of  Ships. 

3.  In  a  Suit  for  Possession  of  a  Ship. 

4.  In  a  Suit  for  Restitution  of  Goods 
piratically  or  illegally  taken,  but 
not  as  Prise. 


f.   Jurisdiction  in  cases  of  C&ntradi 
express  or  implied. 

1.  Suits  between  Part-Owners  of  a 

Shipw 

2.  Suits  for  Mariners*  Wages. 
S.  Suits  for  Pilotage. 

4.  Suits  on  Bottomry  Bonds. 

5.  Suits  and  proceedings  for  Salvage. 

6.  Wreck. 

II.  When  the  Court  has  not  Jurisdiction. 

III.  Course  of  Proceedings  in  this  Court, 


The  Court  of  Admiralty  (also  termed  the  Instance  Court)  ia 
a  mere  municipal  tribunal^  {I)  perfectly  distinct  from  the  Prize 
Court,  which  is  principally  an  international  Court,  existing  only 
during  war  or  until  the  litigations  incident  to  war  have  been 
brought  to  a  conclusion,  (1)  although  frequently  confounded  in 
consequence,  perhaps,  of  the  same  judge  usually  presiding  in 
both  Courts ;  indeed  it  will  be  observed,  upon  examination  of  the 
commission  under  which  the  Court  of  Admiralty -proceeds,  that 
the  term  prize  is  not  once  therein  used,  (m)  It  is  a  Court 
principally  for  the  determination  of  private  injuries  to  private 
rights  arising  at  sea  or  intimately  connected  with  maritime  sub^ 
Jects,  the  principal  of  which  are  enumerated  in  a  recent  act,  2 
W.  4,  c.  51,  8.  6,  which  removes  all  doubts  as  to  the  jurisdic- 
tion of  the  Vice-Admiralty  Courts  abroad,  and  enables  them  to 
hear  and  determine  suits  for  seamen's  wages,  pilotage,  boi-^ 
tomry,  damage  to  a  ship  by  coUision,  contempt  in  breach  of 
the  regulations  and  instructions  relating  to  his  Majesty's  service 
at  sea,  (n)  salvage,  and  droits  of  Admiralty,  when  a  ship  or  its 
master  shall  come  within  the  local  limits  of  the  Vice- Admiralty 
Court  abroad,  and  notwithstanding  the  cause  of  such  action 


(g)  Ptaree  ▼•  Rictor  of  Clapham,  3 
Hagg.  If. 

(h)  Sharps  ▼.  SangtUr,  3  Hagg.  335. 

(t)  Seager  v.  BowU,  1  Add.  541.  554. 

(k)  See  in  general  Clarke's  Praxis ;  3 
Bla.  Com.  68,  69, 106 ;  Bac.  Ab.  Court 
of  Admiralty ;  Com.  Dig.  Court  of  Ad- 
miralty. 

The  jurisdiction,  practice  and  fees  of 
the  Vice-AdmiraUy  Courts  abroad  are  set- 
tied  by  2  Wm.  4,  c.  51.  If  a  Vice-Ad- 
miralty Court  bad  uo  jurisdiction,  tlien 


the  Court  of  Admiralty  has  no  jurisdiction 
on  appeal.  See  the  Hercules,  2  Dod  son's 
Ad.  Rep.  336. 

(0  Per  Sir  Wm.  Scott,  1  Dodson's  Ad. 
Rep.  99, 100. 

(m)  Per  Cur.  in  Lb  Cawt  v.Eden,  Dongl. 
572,  612. 

(n)  A  \ncc-Adroiralty  Court  abroad  has 
no  jurisdiction  in  a  cause  of  breach  of  re- 
venue,  unless  under  some  express  statu- 
tory institation.  Per  Sir  Wm.  Scott,  The 
Hercules,  2  Dodson's  Ad.  R.  356. 
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arose  elsewhere."  (o)  The  Vice- Admiralty  Courts  abroad,  and  chap.  V. 
this  Court  as  a  Court  of  Appeal  therefrom,  have  not,  it  should  ^'^"^  ^^' 
seem,  any  original  jurisdiction  in  revenue  cases^  unless  under 
express  statute,  and  by  49  G.  3,  questions  of  that  nature  must 
be  tried  where  the  offence  was  committed  or  the  seizure 
made.  (/>)  It  has  been  observed  by  the  highest  authority,  on 
the  question  of  the  jurisdiction  of  this  Court,  that  a  great  part 
of  the  powers  given  by  the  terms  of  the  commission  or  patent 
of  the  judge  of  the  High  Court  of  Admiralty,  are  totally  inope- 
rative, and  that  its  active  jurisdiction  stands  in  need  of  the 
support  of  continued  exercise  and  usage,  {q)  Indeed  the  com- 
mission has  been  narrowed  rather  than  extended  in  jurisdiction 
by  construction,  (r) 

The  ancient  statutes,  13  Rich.  S,  c.  5;  15  Rich.  2,  c.  3;  and 
3  H.  4,  c.  llyC^)  as  well  from  the  recitals  as  their  enactments, 


i; 


[o)  t  W.  4,  c.  31,  8.  6,  ficc.  (7)  Per  Lord  Stowcll,  in  Aitollo,  1  Hagg. 

p)  Th€  Hercules,  2  Dodson's  Ad.  R.      Ad.  R.  512. 
353.  (r)  Jd.  309. 

(s)  The  first  prohibits  the  Court  of  Admiralty  from  intermeddling  with  any  matter 
done  within  the  realm,  but  only  **qfa  thing  done  upon  the  sea."  The  second  is  to  the 
same  effect ;  and  the  third  act  enforces  the  regulation  by  giving  an  action  on  the  case 
to  the  party  aggrieved  by  wrongful  assumption  of  jurisdiction,  to  recover  double 
damages,  and  ten  pounds  to  the  king  if  attainted. 

13  Rich.  2,  c.  5.  What  things  the  Admiralty  and  his  deputy  shall  meddle. — 
Item.  Forasmuch  as  a  great  and  common  clamour  and  complaint  bath  been  oftentimes 
made  before  this  time,  and  yet  is  for  that  the  Admirals  and  their  deputies  hold  their 
sessions  within  divers  places  of  this  realm,  as  well  within  franchise  as  without,  ac- 
croaching to  them  greater  authority  than  belongeth  to  their  office,  in  prejudice  of  our 
lord  the  king  and  the  common  law  of  the  realm,  and  in  diminishing  of  divers  fran- 
cbises,  and  in  destruction  and  impoverishing  of  the  common  people,  it  is  accorded  and 
assented  that  the  admirals  and  their  deputies  shall  not  meddle  from  henceforth  cf  any 
thing  done  within  the  realm,  but  only  of  a  thing  done  upon  the  sea,  as  it  bath  been 
used  in  the  time  of  the  noble  Prince  King  Edward,  grandfather  of  our  lord  the  king 
that  now  is. 

15  Rich.  2f  c.  3.  In  what  places  the  admiral's  jurisdiction  doth  lie. — Item.  At  the 
great  and  grievous  complaint  of  all  the  commons  made  to  our  lord  the  king  in  this 
present  parliament,  for  that  tlie  admirals  and  their  deputies  do  incroach  to  them 
divers  jurisdictions,  franchises,  and  many  other  proHts  pertaining  to  our  lord  the  king, 
and  to  other  lords,  cities  and  boroughs  other  than  they  were  wont  or  ought  to  have  of 
right,  to  the  great  oppression  and  impoverishment  of  all  the  commons  of  the  land, 
and  hinderance  and  loss  of  the  king's  profits,  and  of  many  other  lords,  cities  and  bo- 
roughs through  the  realm,  it  is  declared,  ordained  and  established,  that  of  all  manner 
of  contracts,  pleas  and  quarrels,  and  all  other  things  rising  within  the  bodies  of  the 
counties,  as  well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the  Admiral's 
Court  shall  have  no  maimer  of  cognizance,  power  nor  jurisdiction,  but  all  such  manner 
of  contracts,  pleas  and  quarrels,  and  all  other  things  rising  within  the  bodies  of  counties 
as  well  by  land  as  by  water  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  deter- 
mined, discussed  and  remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the 
Admiral  nor  his  lieutenant  in  any  wise;  nevertheless  of  the  death  of  a  roan  and  of  a 
roaihem  done  in  great  ships  being  and  hovering  in  the  main  stream  of  great  rivers, 
only  beneath  the  bridges  of  the  same  rivers  nigh  to  the  sea,  and  in  none  other  places 
of  the  same  rivers,  the  Admiral  shall  have  cognisance  ;  and  also  to  arrest  ships  in  the 
great  flotes  for  the  great  voyaga  of  the  king  and  of  the  realm,  saving  always  to  the 
king  all  manner  of  forfeitures  and  profits  thereof  coming ;  and  he  shall  have  also  juris- 
diction upon  the  said  flotes  during  the  said  voyages  only,  saving  always  to  the  lords, 
cities  and  boroughs  their  liberties  and  franchises. 

2  Hen.  4,  c.  11.  A  remedy  for  him  who  is  wrongfully  pursued  in  the  Court  of  Ad- 
miralty.— Item.  "Whereas  in  the  statute  made  at  Westminster  the  thirteenth  year 
of  the  said  King  Riciiard,  amongst  other  things  it  is  contained,  that  the  admirals  and 

VOL.  II.  0  0 
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CHAP.  V.     shew  how  much  jealousy  was  anciently  entertained  of  the  juris- 

Sect.  XI. 


diction  of  this  Court,  and  the  late  Lord  TenterdeUj  in  his 
admired  work  on  Shipping,  adverts  to  the  flame  of  jealottsy 
formerly  prevailing  in  Westminster  Hall  against  all  the  Courts 
at  Doctors*  Commons,  including  as  well  the  Spiritual  as  the 
Admiralty  Courts.  (^)  Those  jealousies  however  have  long  since 
subsided,  and  the  same  observations  that  have,  we  may  remem- 
ber, been  made  respecting  the  Ecclesiastical  Courts,  equally 
apply  to  the  modem  judges  of  the  High  Court  of  Admiralty.(t<) 
The  successive  judges  of  that  Court,  indeed,  so  far  from 
evincing  any  desire  improperly  to  assume  jurisdiction  which  it 
has  not,  state  it  as  an  invariable  maxim,  that  the  Court  is  ex 
mero  motu  bound  to  reject  what  does  not  belong  to  its  jurisdic- 
tion, (x)  though  in  cases  free  from  doubt  it  is  also  bound  to 
exercise  and  not  abdicate  that  jurisdiction  with  which  it  has 
been  invested,  and  ought  usefully  and  beneficially  to  employ  on 
behalf  of  its  suitors. (y) 

The  jarisdiction      This  Court  has  jurisdiction  to  try  and  determine  most  mart- 

of  the  Court  of     ,.  *.      n  .,•••  i_«i_       i^i_         i_  i.    j 

Admiralty  in      ^<^^  cuuses  OX  suits  for  prtvoic  injuries,  which,  although  had 
generaj.  ^-jjg  game  transaction  entirely  occurred  on  shore,  would  in 

their  nature  have  been  of  common  law  cognizance ;  yet  having 
been  either  committed  on  the  high  seas,  or  connected  with 
maritime  transactions,  are  therefore  considered  better  to  be 
examined  and  remedied  in  this  peculiar  Court,  which,  from  its 
very  constitution  and  practice,  is  better  informed  upon  nautical 
subjects  than  any  common  law  Court,  especially  as  it  has 
power  to  convene  and  have  the  assistance  of  two  or  more  naval 
and  other  personages  to  assist  its  judgment.  The  statutes 
13  Rich.S,  C.5,  15  Rich.  2,  c.S,  and  2  Hen.  4,  ell,  however 
direct,  that  the  admiral  and  his  deputy  shall  not  meddle  with  any 
thing  but  only  things  done  upon  the  seas^  and  quarrels  {querreUes 


tbeir  deputies  shall  not  intermeddle  from  thenceforth  of  any  thing  dooe  within  the 
realm,  but  only  of  a  thing  done  upon  the  sea,  according  as  it  bath  heen  duly  used  in 
the  time  of  the  noble  King  Edward,  grandfather  to  the  said  King  Richard,  oar  said 
lord  the  king,  will  and  granteth,  that  the  said  statute  be  6rnily  holden  and  kept  and  pot 
in  doe  execution ;  and  moreover  the  same  our  lord  the  king  by  the  advice  and  assent 
of  the  lords  spiritual  and  temporal,  and  at  the  prayer  of  the  said  commons,  hath  or- 
dained and  established,  that  as  touching  a  pain  to  be  set  upon  the  admiral  or  his  lieo- 
teiiant  that  the  statute  and  the  common  law  be  holden  against  them,  and  that  lie  that 
feeleth  himself  grieved  against  the  form  of  the  said  statute,  shall  have  his  action  by 
writ  grounded  upon  the  case  against  him  that  doth  so  pursue  in  the  AdmiraPs  Court, 
and  recover  his  double  damrz  •  inst  the  pursuant,  and  the  same  pursuant  shall 
incur  the  pain  of  ten  pounds  t        '  ^  ag  for  tlie  pursuit  so  made  if  he  be  attainted. 

(t)  Abbott,  4th  ed.  7g,  n.  ^;>   :  cind  see  (x)  Per  Sir  William  Scott  in  The  Her- 

auU,  307.  cuUt,  2  Dodson's  Ad.  R.  367,  377. 

(tt)  Ante,  this  volume,  307  ',  and  see  (y)  Per  Sir  William  Scott  in  Hereula, 
Apollo,  1  Hagg.  R.  315.  t  Dod.  Ad.  R.  377. 
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or  disputes)  there  arising,  and  therefore  the  Admiralty  Court     chap.  v. 

has  properly  no  cognizance  of  any  contract,  or  any  thing  done  II — 1— 

within  the  body  of  any  county  either  by  land  or  by  water 
(meaning  rivers),  nor  strictly  of  any  wreck  of  the  sea,  for  that 
must  be  cast  on  land  before  it  becomes  a  wreck;  (;s?)  and  da- 
mages are  recoverable  for  a  wrongful  suit  in  the  Admiralty 
when  it  was  not  properly  cognizable  there,  (a) 

But  as  to  flotsam,  jetsam  and  ligan^  the  Admiral  hath  juris- 
diction when  they  are  in  and  upon  the  sea.  (6)  If  part  of  any 
contract  or  other  cause  of  action  have  arisen  upon  the  sea,  and 
part  upon  the  land,  then  the  common  law  excludes  the  Admi- 
ralty Court  from  its  jurisdiction,  for  part  belonging  to  one 
cognizance  and  part  to  another,  the  common  or  general  law 
takes  place  of  the  particular,  (e)  and,  therefore,  though  pure 
maritime  acquisitions,  which  are  earned  and  become  due  on 
the  high  seas,  as  seamen's  wages,  are  proper  objects  of  the 
Admiralty  jurisdiction,  even  though  the  ordinary  contract  for 
them  be  made  upon  land,  {d)  yet  in  general,  if  there  be  a  con- 
tract made  on  shore  or  in  a  river  in  England,  and  to  be  exe- 
cuted upon  the  seas,  as  a  charter-party  or  covenant  that  a  ship 
shall  sail  to  Jamaica ;  or  if  a  contract  be  made  upon  the  sea 
to  be  performed  in  England,  as  a  bond  on  ship  board  to  pay 
money  in  London,  these  kind  of  mixed  contracts  belong  not  to 
Admiralty  jurisdiction,  but  only  to  the  Court  of  common 
\&w;{e)  and  it  has  been  holden  that  the  Admiralty  Court 
cannot  hold  plea  of  any  contract  under  seaL{f)  But  to  these 
rules  there  are  exceptions,  and,  therefore,  we  will  consider 
more  particularly  the  subjects  of  jurisdiction,  which  may  be 
arranged  xxiidiex  three  general  divisions,  as  1.  In  cases  of  ^or/; 
2.  In  cases  of  contract ;  and  3.  The  general  practice  or  course 
of  proceedings  in  the  Admiralty  Court,  which  may  be  con- 
sidered as  constituting  part  of  its  jurisdiction,  and  rendering  it 
very  frequently  expedient  to  resort  to  this  Court  in  preference 
to  any  other. 

When  observing  upon  the  Ecclesiastical  Court,  we  noticed 


(i)  3  Bla.  Com.  106.    But  see  as  to  Seaman's  Wages. 

wicck  The  Augusta,  1  Hagg.  Ad.  R.  \6;         (e)  Hob.  12;  Hale's  Hist.  C.  L.  35. 

ante,  vol.  i.  100.  In  Ouitcn  v.  Hebdcn,  1  Wils.  101,  Lee,C. 

(a)  2Hen.  4,  c.  11.  J.  said,  "  generally  speaking   the  Court 

(6)  5  Coke's  R.  106.  of  Admtraily  lias  no  jurisdiction  of  mat- 

(c)  Co.  Lit.  261.  ters  of  contract  done  or  made  at  land." 
(li)  1  Vent.  146;  sec  further,  ;)os(,  5?0,  (/)  Hob.  212. 

o  o  2 
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the  ancient  jealousies  of  the  courts  of  law  against  all  the  Courts 
at  Doctors'  Commons,  including  the  Admiralty  Court,  but 
which  have  happily  long  subsided,  (g)  And  so  far  from  the 
judges  of  the  Court  of  Admiralty  now  attempting  to  extend 
their  jurisdiction,  we  find  a  contrary  disposition  prevails; (A) 
and  especially  the  Court  reluctantly  interferes  when  the  right 
or  title  (as  to  a  ship)  is  the  direct  question  to  be  deter- 
mined ;  (i)  and  the  Court  is  also  reluctant  to  interfere  when 
a  more  comprehensive  suit  connected  with  the  cause  is  pending 
in  the  Court  of  Chancery,  (A)  though  it  will  decide  upon  a 
mate's  claim  to  wages  against  a  person  who  has  assumed  to 
act  as  owner  or  employed  him,  although  there  he  a  more  ex- 
tensive suit  in  Chancery  depending  between  contending  owners 
to  the  actual  property  in  the  ship.  (A) 


Appeal  now  to       Formerly  from  the  sentence  of  the  Admiralty  judge  the  ap- 

Coramittele  of     P®^^  ^^^  to  the  Delegates,  and  then  by  special  leave  to  a  com- 

ihe  Privy  Coun-  mission  of  review ;  but  now,  as  those  Courts  of  Appeal  are 

abolished,  the  appeal  is  to  the  Judicial  Committee  of  the  Privy 

Council  under  the  recent  statute,  (/)  the  provisions  of  which 

will  be  presently  fully  considered. 


1*  Jurisdiction 
of  the  Court  uf 
Admiralty  in 
cases  of  torts. 


1.  The  jurisdiction  of  the  Court  of  Admiralty  in  cases  of 
toris  is  confined  to  ioris  committed  at  sea,  or  at  least  committed 
on  the  water  and  within  the  jurisdiction  of  the  Court  of  Admi- 
ralty, and  are  principally  suits  for,  1.  Sea  batteries:  2.  For  col- 
lision of  ships ;  3,  For  restitution  of  possession  of  a  ship 
where  there  is  no  bond  Jide  claim  for  withholding  it ;  and  4. 
Suits  for  piratical  and  illegal  takings  at  sea. 


1.  Suit  for  a  sea 
battery. 


A  suit  may  be  instituted  in  the  Admiralty  not  only  by  a 
sailor  or  other  officer  or  person  employed  on  board  a  ship 
during  a  voyage,  against  the  captain  or  master,  or  other  person 
on  board  the  same  ship,  or  against  a  person  on  board  another 
ship,  for  an  assault  and  battery,  but  even  by  a  passenger 
against  the  master,  when  the  injury  was  committed  during  a 
voyage  or  on  the  high  seas,  {m)  In  Courts  of  law,  upon  a  special 
affidavit  of  a  serious  battery,  and  that  the  party  who  comnutted 


{g)  Ante,  307  ;  and  Abbott's  Laws  of 
Shipping,  4th  ed.  7S,  n.  (p). 

(h)  See  cases  in  notes  infra  ;  and  per 
Sir  William  Scott.  4  Rob.  75,  76. 

(t)  Per  Lord  Stowcll  in  Pitt,  1  Hagg. 
Ad.  R.  243,  244. 


(Jk)  Per  Lord  Stowell  in  St.  John, 
1  Hagg.  Ad.  R.  337. 

(/)  3  &  4  W.  4,  c.  41 ,  post.  "  The  Ju- 
dieiiU  Cofumittee  of  the  Prhu  Ctnineil" 

(m)  The  Ruckers,  4  Rob.*73. 
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it  is  about  to  leave  the  kingdom^  a  judge  will  sometimes  make     CHAP.V. 
an  order  to  hold  the  party  to  bail,  and  he  will  be  arrested  and      ''^'"'  ^^' 
obliged  to  find  bail,  and  the  action  will  be  tried  by  a  jury,  and 
that  in  the  usual  course.     But  if  an  order  to  hold  to  bail  should 
be  refused,  then  it  may  be  preferable,  when  the  party  guilty  of 
the  battery  is  the  owner  or  master  of  the  vessel  on  board  which 
the  battery  was  committed,  to  proceed  in  the  Court  of  Admi- 
ralty, when  it  is  of  course  to  issue  a  warrant  to  arrest  the 
master,  and  he  may  be  compelled  to  find  bail,  (as  for  instance  to 
the  amount  of  ofSOO  or  other  sum,)  and  thereupon  the  plaintiff 
is  to  libel  the  defendant  in  that  Court,  and  the  judge,  after  exa- 
mining the  evidence,  may  himself  award  damages,  or  he  may, 
if  he  think  fit,  convene  a  jury  to  assist  him,(o)  and  the  suc- 
cessful party  is  entitled  to  costs.  (j9)     In  a  case  of  this  nature 
the  libel  should  not  impute  to  the  master  or  owner  any  criminal 
charge,  as  an  imputation  of  subornation  of  perjury,  and  if  it 
do,  it  must  be  erased,  (j)     In  a  similar  suit  by  a  mariner 
against  the  master.  Lord  Stowell  adjudged  .£120  and  expenses 
of  the  suit ;  and  that  case  establishes  that  a  suit  in  this  Court, 
when  the  witnesses  are  staying  in  this  country  only  a  short 
time,  is  preferable  to  an  action  in  a  Court  of  Law,  and  this, 
notwithstanding  the  assistance  of  the  recent  enactment  enforc- 
ing the  examination  of  witnesses  on  interrogatories  when  they 
are  about  to  leave  the  kingdom,  (r)    In  such  a  suit  an  exceptive 
allegation  may  be  admitted,  viz.  that  a  witness  who  had  sworn 
to  the  battery  had  since  deposed  before  a  magistrate  in  a  man- 
ner confessing  his  previous  perjury,  and  that  he  has  since  gone 
abroad,  (s) 

A  suit  may  also  be  instituted  with  advantage  in  this  Court  s.  Suits  for  coU 
for  damage  occasioned  by  one  ship  running  foul  of  another,  (t)  "'""  **'  '^"P'' 
although  it  is  more  usual  to  proceed  by  action  in  the  temporal 
Courts.  There  are  some  peculiarities  and  advantages  attending 
a  suit  in  this  Court,  which  may  render  it  sometimes  prefer- 
able to  proceed  here,  though  when  it  is  expected  'that  there 
will  be  much  contrariety  in  the  evidence  and  some  difficulty  in 
eliciting  the  truth,  the  advantage  arising  from  the  examination 
of  witnesses  viva  voce  before  a  jury  may  render  it  advisable  to 
proceed  by  action.    The  owner  of  a  damaged  vessel  may  in- 


(6)  The  Ruckers,  A.D.  1801,  4  Rob.  A.D.  1825. 

73,  74,  II.  (o).  (s)  CentuHon,  1  Hagg.  Ad.  R.  162. 

(p)  Ibid.  76,  It.  (()  See  full  observations  of  Lord  Stowell 

(9)  Ibid.  76.  in  Dundee,  I  Hagg.  Ad.  R.  109,  121. 
(r)  Knchantrets,  1  Hagg.  Ad.  U.  393, 
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CHAPPY,  stitute  a  suit  in  the  Instance  Court  against  the  owners  of  the 
vessel  that  occasioned  the  damage^  to  recover  compensation  and 
costs;  and  if  the  question  to  be  examined  should  depend 
much  upon  technical  skill  and  experience  in  navigation,  the 
parties  may,  with  the  permission  of  the  judge,  apply  for  and 
obtain  the  assistance  of  two  or  more  Trinity  Mfutert^  who  will, 
at  the  request  of  the  Court,  after  hearing  all  the  evidence  on 
each  side  in  open  Court,  at  the  desire  of  the  judge,  state  the 
impression  which  the  evidence  has  made  upon  them  as  to  which 
of  the  ships  or  parties  was  to  blame  and  in  what  respects ; 
whereupon  the  judge,  so  assisted,  will  form  his  own  independent 
judgment  and  decide  accordingly,  (r/)  In  the  case  of  the 
Woodrop,  Sims,  (ar)  Sir  Wm.  Scott  thus  distinctly  stated  the 
legal  classification  of  collisions  of  this  nature.  *^  There  are 
four  possibilities  under  which  an  accident  of  this  sort  may 
occur.  In  the  Jlrst  place  it  may  happen  without  blame  being 
imputable  to  either  party ;  as  where  the  loss  is  occasioned  by 
any  other  vis  major^  in  that  case  the  misfortune  must  be  borne 
by  the  party  on  whom  it  happens  to  light ;  the  other  not  being 
responsible  to  him  in  any  degree.  Secondly^  a  misfortune  of 
this  kind  may  arise  where  both  parties  arc  to  blame^  where 
there  has  been  a  want  of  due  diligence  or  of  skill  on  both  sides, 
in  such  a  case  tlie  rule  of  law  is  that  the  loss  must  be  appor- 
tioned between  ihewy  as  having  been  occasioned  by  the  fault  of 
both  of  them.  Thirdly,  it  may  happen  by  the  misconduct  of 
the  suffering  party  only;  and  then  the  rule  is  that  the  sufferer 
must  bear  his  own  burthen.  Lastly^  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down,  and  in  this  case  the 
injured  party  would  be  entitled  to  an  entire  compensation  from 
the  other."  It  is  further  a  general  rule  that  •'  the  law  im- 
poses upon  the  vessel  having  the  wind  free,  the  obligation  of 
taking  proper  measures  to  get  out  of  the  way  of  a  vessel  that  is 
close  hauled,  and  of  shewing  that  it  has  done  so,  and  if  not,  the 
owners  of  it  are  responsible  for  the  loss  which  ensues,  (x)  It 
frequently  happens  in  cases  of  this  kind  that  there  is  great  dis- 
cordance of  evidence  as  to  the  facts  upon  which  the  Court  has 
to  form  its  decision.  The  testimony  of  the  witnesses  is  apt  to 
be  discoloured  by  their  feelings  and  by  the  interest  which  they 
take  in  the  success  of  the  cause,  and  the  Court  too  frequently 
has  to  decide  upon  great  diversities  of  statement  as  to  the 
courses  the  vessels  were  steering,  or  the  quarter  from  which 


(u)  The  Thames,  5  Rob.  345  to  349. 

(x)  Tite  Woodrop,  Sinn,  2  Dods.  Adiii.  R.  8j. 
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the  wind  was  blowings  at  the  time  when  the  accident  occurred,     chap.  v. 

In  these  cases  the  course  of  proceeding  in  Court  is  for  the  wit- ^!0l — I — 

nesses  on  each  side  to  give  their  testimony^  which  is  considered 
by  twoy  at  least.  Trinity  Masters,  who  assist  the  Court  and 
state  their  opinion  upon  the  testimony  which  vessel  was  to 
blame,  and  then  the  admiralty  judge  gives  judgment.  In  a 
cause  of  colUsion  against  a  gteam  vessel,  the  Court,  assisted  by 
Trinity  Masters,  pronounced  for  damages  and  costs,  holding 
that  a  steam  vessel,  not  receiving  her  impetus  from  sails,  but 
from  steam,  is  or  ought  to  be  more  under  command,  and  mani- 
festly having  seen  the  other  vessel,  was  to  blame,  (z)  It  should 
seem  that  usually  steam  boats  should  generally  go  to  the  star- 
board ;{z)  whilst  the  general  rule  of  navigation  is,  that  when 
other  ships  are  crossing  each  other  in  opposite  directions,  and 
there  is  the  least  doubt  of  their  going  clear,  the  ship  on  the 
starboard  tack  is  to  persevere  in  her  course,  while  that  on  the 
larboard  is  to  bear  up  or  keep  more  away  from  the  wind. 

When  it  is  doubtful  which  vessel  was  to  blame,  or  whether 
such  a  degree  of  blame  may  not  be  imputable  to  each  as  to 
render  it  difficult  to  decide  who,  if  either,  ought  to  make  com^ 
pensation,  then  it  seems  to  be  preferable  to  proceed  in  the 
Court  of  Admiralty,  because  if  it  should  then  appear  that  the 
navigators  of  both  the  ships  were  equally  to  blame,  but  that 
only  one  was  materially  damaged,  this  Court  has  a  peculiar  and 
singular  jurisdiction,  to  decree  that  the  owners  of  each  vessel 
shall  make  good  a  moiety  of  the  entire  damage,  (a)  although  in 
a  Court  of  law,  when  the  mischief  done  was  the  result  of  the 
combined  neglect  of  both  parties,  both  are  in  statu  quo,  and 
neither  could  recover  any  compensation  from  the  other,  (b) 

When  the  ship  that  has  occasioned  the  damage  is  foreign, 
or  the  owner  or  person  to  be  sued  resides  abroad  or  is  insolvent, 
so  that  a  verdict  at  law  for  damages  might  not  be  enforced,  it  is 
certainly  preferable  to  proceed  in  this  Court,  because  here,  by 
the  usual  course  of  proceeding,  the  suit  is  initiated  by  arrest  of 
the  ship,  tackle,  apparel  and  furniture;  and  the  security  of  such 
property  will  not  be  removed  excepting  upon  the  terms  of  ade- 
quate bail  to  answer  for  the  liability  of  the  stores  as  well  as  of 
the  ship ;  (c)  and  the  statute  1  &  2  G.  4,  c.  75,  allowing  a  sum- 
mart/  proceeding  and  arrest  of  a  ship  in  case  of  collision,  ex- 
tends as  well  to  foreign  as  to  British  ships,  and  so  does  the 


i; 


[%)  Shafuion,  f  Hagg.  Adni.  R.  175.  Exchequer,  85. 

[a)  AnU,  514,  Bay  y.Le  Neve,  2  Sho^.  (c)  Per  Lord  Stowel^   id  Dundee,  1 

401  to  405.  Hagg.  Adm.  R.  U4,  lt5. 
(6)  VemtU  v.  Gardner,  3  Tyr.  Rep. 
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Pilot  Act^  6  6.  4f,  c.  125,  s.  55^  protect  the  owner  and  master 
of  a  foreign  ship  from  liability,  when  he  has  duly  conformed  to 
that  act  by  taking  a  regular  pilot  on  board,  (c?)  But  if  a  col- 
lision take  place  in  a  river,  or  within  the  body  of  any  county,  then 
no  suit  in  the  Admiralty  Court  would  be  sustainable,  but  that 
Court  on  protest  would  decline  to  interfere,  or  a  prohibition 
from  the  King's  Bench  might  be  issued,  {e)  In  suits  for  colli* 
sion  the  crew  of  the  ship  charged  with  the  damage  are  admitted 
as  witnesses  from  necessity.  {/) 


3.  In  a  suit  for 
poueuion  of  a 
ship. 


3dly.  To  a  limited  extent  the  Instance  Court  has  jurisdiction, 
upon  a  suit  instituted  therein,  to  put  a  claimant,  having  a  clear 
and  indisputable  title,  into  possession  of  a  shipy  independently 
of  cases  between  part-owners,  presently  noticed,  (g)  Sir  Wm. 
Scott,  in  a  modern  case,  stated  the  history  and  limits  of  this 
jurisdiction.  He  observed,  "  it  is  certainly  true  that  this  Court 
did  formerly  entertain  questions  of  title  to  a  much  greater  extent 
than  it  has  lately  been  in  the  habit  of  doing.  In  former  times, 
indeed,  it  decided  without  reserve  upon  all  questions  of  dis- 
puted title  which  the  parties  thought  proper  to  bring  before  it 
for  adjudication.  After  the  Restoration,  however,  it  was  in* 
formed  by  other  Courts,  that  such  matters  were  not  properly 
cognizable  here,  and  since  that  time  it  has  been  very  abste- 
mious in  the  interposition  of  its  authority.  However,  the  juris- 
diction over  causes  o(  possession  was  still  retained,  and  although 
the  higher  tribunals  of  the  country  denied  the  right  of  this 
Court  to  interfere  on  mere  questions  of  disputed  title,  no  inti- 
mation was  ever  given  by  them  that  the  Court  must  abandon 
its  jurisdiction  over  causes  of  possession*  If  a  question  of  title 
occur  incidentally  in  a  cause  of  possession,  it  then  becomes 
necessary  for  the  Court  to  inquire  into  the  title,  at  least  so  far 
as  to  satisfy  itself  that  it  may  safely  decree  possession  to  the 
party  seeking  it.  The  mere  averment  by  one  of  the  parties 
that  there  is  a  conflicting  claim  of  title,  which  may  be  perhaps  a 
mere  cobweb  title,  does  not  arrest  the  progress  of  the  cause, 
but  the  Court  may  so  far  inquire  into  the  pretended  title,  as  to 
ascertain  whether  it  be  bona  fide  founded  on  probabilities  or 
merely  colourable,  and  if  the  latter,  the  Court  may  decree  pos^ 
session  to  the  other  party."  (A) 


(d)  Christiana,  %  Hagg.  Adm.  R.  IBS. 

(e)  Public  Opinion,  2  Hagg.  Adm.  B. 
398. 

(/)  Calhmne  of  Dover,  2  Hagg.  Adm. 
R.  145. 
(g)  The  Warrior,  2  Dod*  Adra.  R.  288) 


post,  517,  518. 

(ft)  Id,  288, 289.  This  doctrine,  (hat  a 
mere  colourable  assertion  is  not  to  preclade 
a  justice  of  the  peace  or  the  Coort  from 
proceeding,  is  adopted  at  law  as  in  the  in- 
stance of  church  rates,  ante,  473. 
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By  the  very  learned  judgment  of  Sir  W.  Scott^  it  appears     ^^^'Jl' 
that  the  Court  of  Admiralty  has  authority  to  entertain  a  civil 


suit  or  intervening  claim  for  the  restitution  of  goods^  (technically  f|j/"^* ^"ijjll'of 
called  for  the  point  of  restitution,)  taken  piratically  on  the  high  gi>odi  piratieally 
seas  or  otherwise  than  under  colour  of  capture,  (i)  He  observ-  °|^  the  highVew 
ed,  "  now  that  this  Court  had  orisinally  cognizance  of  all  no*  •«  P"»« »" 

lawful  wftr 

wrongs,  in  short,  of  all  transactions  civil  and  criminal  upon  the 
high  seas  in  which  its  own  subjects  were  concerned,  is  no  sub- 
ject of  controversy,  for  all  history  of  English  law  supports  it. 
In  the  reign  of  King  Henry  VHI.  (28  H.  8,  c.  15,)  its  criminal 
jurisdiction  was  in  a  great  part  removed  by  statute  to  a  mixt 
commission,  where  it  still  continues  to  reside,  and  under  which 
separately  criminal  offences  at  sea  are  still  tried  and  decided.  But 
that  was  the  only  part  so  removed,  and  the  civil  cognizance  over 
piracy,  which  was  not  a  felony  at  common  law  but  only  a  mis- 
demeanour not  merging  the  civil  remedy,  remained  cognizable  in 
and  remediable  by  this  Court,  especially  in  favour  of  the  suits 
of  foreigners.  And  if  goods  are  taken  piratically  at  sea,  though 
sold  afterwards  at  land,  the  Court  of  Admiralty  here  has  cog- 
nizance thereof  and  may  award  restitution  to  the  original  owner, 
as  well  against  the  original  spoliator  as  against  the  pur- 
chaser,'*(*)  and  even  without  a  previous  conviction  of  the  piracy, 
the  original  owner  may  proceed  in  a  suit  for  restitution. (/)  In 
case,  therefore,  of  an  illegal  taking  of  a  ship  or  goods  at  sea  or 
abroad,  a  British  subject  or  a  foreigner  may,  on  application  to 
this  Court  upon  attestations,  move  for  and  obtain  a  warrant  of 
arrest  of  the  property  in  a  cause  of  piracy  civil  and  maritime, 
or  of  its  proceeds,  in  a  cause  of  spoliation  civil  and  maritime,  (m) 

2.  The  jurisdiction  of  the  Court  of  Admiralty  in  cases  of  «•  Juritdiction 
contracts,  express  or  implied,  when  they  are  of  a  maritime  Admiralty  in 
nature,  is  also  extensive,  as  1st,  Between  part-owners  of  a  ship ;  *^*^*  ^'^  '^»' 

__-^.-  ,         ,         1      jw        9  a   It      a   •       i      trarts  cxpreu  or 

2dly,  ouits  for  manners  and  officers   wages ;  ordly,  Suits  for  impUed. 
pilotage;    4<thly,  Suits  on  bottomry  bonds  and  respondentia 
bonds ;  and  5thly,  Suits  for  salvage  and  relating  to  wreck. 

1.  The  jurisdiction  of  the  Court  of  Admiralty  between  part-  i.  Part-ownert 
owners  of  British  ships  is  in  some  respects  concurrent  with  that  ^f  »•*'*?•(«) 
of  the  Court  of  Chancery,  and  in  many  cases  preferable,  though 
in  others  not  so.     When  the  extent  of  the  shares  of  several  co- 

(t)  Tkt  Hercules,  f  Dodson's  Ad.  R.  Inst  153. 

369.  (m)  The  Hercules,  2  Dodson's  Ad.  R. 

(fc)  Id.  371  to  377,  EgglefieWt  Case,  368,  377. 
1   Vent.    173;    2  Keb.    828;    Ftlay^s  (n)  Sec  obsenrations  of  Sir  C.  Robin- 
Cue,  Balst  327 ;  4  Inst.  152.  son  as  to  part-owners  of  a  ship  iu  general, 

(0  3  Bolst.  27 ;  R.  V.  MatOi,  and  4  2  Hagg.  Ad.  R.  276  to  281. 
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owners  of  a  ship  is  fixed  or  agreed,  the  Court  of  Admiralty  is, 
we  have  seen,(o)  open  aU  the  year  round  to  an  application  by 
one  or  more  of  several  part-owners  to  restrain  the  others,  whe- 
ther they  constitute  a  majority  or  an  equal  number  in  interestj 
from  sending  the  ship  on  a  voyage  without  the  consent  of  the 
applicant,  until  they  have  given  adequate  security  to  the  extent 
of  the  value  of  the  interest  of  the  applicant  opposing  such  voy- 
age, and  so  as  to  secure  him  in  case  the  ship  should  not  safely 
return,  (j?)  at  least  to  some  port  in  England  ;(j^)  and  previous  to 
taking  the  security,  the  value  of  each  agreed  share  may  be  ascer- 
tained by  the  marshal  of  the  Court,  and  which  may  on  affidavit 
be  impeached  and  increased  so  as  to  obtain  higher  security  ;(f) 
and  if  the  ship  should  be  lost  the  Court  of  Admiralty  would 
immediately  enforce  the  payment  of  the  stipulated  sum  with 
costs,  without  regard  to  any  other  disputed  account  between 
the  owners ;(«)  though  possibly  if  it  could  be  shewn  that  the 
applicant  had  occasioned  the  loss,  that  circumstance  might  in- 
duce the  Court  to  suspend  adjudication  of  immediate  payment  (<) 
The  applicant,  in  such  a  case,  will  not  be  Uable  to  any  part  of 
the  expenses  of  the  outfit,  nor  on  the  other  hand  will  he  be 
entitled  to  any  earnings  of  the  ship  during  the  voyage,  (u)  We 
have  seen  that  applications  of  this  nature  are  considered  not  to 
be  advisable  excepting  in  cases  of  long  voyages,  and  not  to  be 
expedient  when  only  short  or  coasting  voyages  are  proposed ; 
however  there  may  be  exceptions,  {x)  An  application  of  this 
nature  may  not  only  be  made  against  an  admitted  partHnener, 
but  also  by  a  claimant  of  an  entire  vessel  or  share  against  a 
person  whom  he  insists  has  no  interest  and  is  a  mere  wrong- 
doer, (y) 

The  course  qf  proceeding  is  to  obtain  a  warrant  to  arrest  the 
ship,  whereupon,  unless  the  required  security  be  given,  she  will 
remain  secured  in  port.(z)  If  no  security  be  given,  then  the 
only  course  is  to  file  a  bill  in  equity  to  compel  an  arrangement 
between  the  owners ;  for  the  Court  of  Admiralty  has  no  power 
over  the  accounts  relative  to  the  ship  or  to  decree  a  sale  of  the 
shares,  and  it  has  indeed  been  supposed  that  even  the  Court  of 
Chancery  has  no  such  power,  (a)    If  the  minority  happen  to 


(o)  AnUf  vol.  i.  717. 

(p)  Per  Lee,  C.  J.,  Oiuten  v.  Hthdeuy 
1  Wils.  101 ;  Abbott,  4  ed.  74,  75,  and 
per  Ld.  Stowell  in  ApoUo,  1  Hagg.  Ad. 
R.  306,  311.  But  in  the  EgyptUnne, 
Parkmam,  1  Hagg.  Ad.  R.  346,  a  decree 
of  possession  was  refused  to  a  mere  vwiety 
owner. 

(q)  Margaret,  2  Hagg.  Ad.  R.  275. 

(r)  16.  in  notes. 


(s)  ApoUo,  1  Hagg.  Ad.  R.  306  to  3tO. 

(0  lb.  316,  317. 

(u)  Anon.  Chan.  Cas.  36 ;  -Boyoit  v. 
Sand/ard,  Cartb.  63  ;  Abbott,  71. 

(x)-4ntr,  vol.  i.  717,718. 

(v)  Blemehard,  f  B.  &  C.  244 ;  3  Dowl. 
&  R.  177,  S.  C. 

(s)  Abbott,  71. 

{a)  The  Margaret,  2  Hagg.  Ad.  R.  277^ 
but  see  ante,  toI.  i.  718. 
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have  possession  of  a  ship  and  refuse  to  employ  it,  then  the     CHAP.  y. 

majority  also  may  by  a  similar  warrant  obtain  possession  of  it,  • — — 

and  send  it  to  sea  upon  giving  such  security.  (6)  But  after  a 
decree  of  possession^  and  such  decree  had  been  executed,  the 
Court  of  Admiralty  declined  to  interfere  further  by  attachment, 
on  the  ground  that  the  decree  had  been  only  formally  and  not 
beneficially  complied  with,  and  left  the  complaining  part-owner 
to  seek  his  remedy  for  perfect  possession  elsewhere,  i.  e.  in 
Chancery ;  and  therefore  it  would  seem,  that  in  such  disputes 
and  hostile  cases  a  proceeding  in  a  Court  of  Equity  is  a  more 
complete  remedy,  (c) 

If  the  amount  of  the  respective  shares  be  a  subject  in  dis- 
pute, (i.  e.  whether  the  claimant  be  entitled  to  a  third,  or  fourth, 
or  other  share,  and  not  merely  the  value  of  a  share,)  then  the 
Court  of  Admiralty  will  not  interfere,  and  the  proper  course  is 
to  file  a  bill  in  Chancery  and  pray  an  injunction,  restraining  the 
sailing  of  the  ship  till  the  amount  of  the  share,  for  which 
security  is  to  be  given,  shall  have  been  ascertained,  and  wliich 
will  probably  be  refeiTcd  to  a  master  in  Chancery,  (d) 

An  apphcation,  either  to  the  Court  of  Admiralty  for  security 
or  to  the  Court  of  Chancery  for  an  injunction,  should  be  made 
promptly  or  it  will  not  succeed,  (e)  But  if  promptly  made  it 
will  not  be  refused,  and  an  injunction  may  be  obtained  in  five 
days  or  less.  {/)  But  the  Court  of  Admiralty  does  not  inter- 
fere in  cases  of  adverse  titles  or  in  favour  of  a  mortgagee  of  a 
ship  who  has  neglected  to  take  possession ;  {g)  and  the  Court  of 
Admiralty  will  not  entertain  a  suit  of  this  nature  between 
foreign  owners  of  a  foreign  ship,  because  the  foreign  law  ire- 
quently  varies  from  the  English  law ;  (/i)  unless  the  ambassador 
or  representative  of  the  foreign  state  has  consented  to  the  pro- 
ceeding, (t) 

Nor  has  the  Court  of  Admiralty  any  jurisdiction  to  compel 
the  sale  of  a  share  in  a  ship,  and  if  the  enforcement  of  such 
sale  should  form  part  of  the  object  of  a  suit  in  that  Court,  the 
Court  of  King's  Bench  would  pro  tanto  grant  a  prohibition,  {k) 
Nor  has  this  Court  any  jurisdiction  as  regards  the  settlement  of 
accounts  between  part-owners  or  partners.  (/) 

(h)  Abbott,  72.  (g)  ChrUtiana,  2  Dodson's  Ad.  R.  l8S. 

(c)  John  tf  London,  1  Hagg.  Ad.  R.  (ft)  Johani  v.  Seigmard,  t  Edw.  Ad.  R. 

34<f  ;  The  Margaret,  t  Hagg.  Ad.  R.  «77.  24f. 

{d)  Holy  V.  Ooodson,  S  Mertv.  77  ;  (i)  Lfe  Renter,  1  Dodsou's  Ad.  R.  22. 

Abbott,  75  ;  ante,  vol.  i.  716.  (k)  Per  Lee,  C.  J»,  iu  Oatton  v.  Hebden, 

(0  Christie  v.  Craig,  «  Meriv.  137;  I  Wils.  101;  Abbott,  74. 

ante,  vol.  i.  717.  (/)  Per  Ld.  Stowel),  Apollo,  1  Hagg. 

(/)  Apollo,  1  Hagg.  Ad.  R.  307 ;  ante,  Ad.  R.  313. 
▼ol.  i.  717. 
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2.  Although  mariners^  wages  are  recoverable  by  action  at 
law»(ii)  and  by  other  more  summary  means,  (o)  yet  the  Court  of 
riiie  "»wB*°'  Tm]  ^^^i^^^V  is  in  many  cases  the  preferable  tribunal,  particularly 

when  there  are  several  seamen  unpaid^  or  where  the  owners 
of  the  vessel  are  insolvent ;  for  **  all  the  seamen  and  officers, 
excepting  the  captain  or  master  of  a  British  vessel,  may  either 
singly  or  jointly  sue  in  this  Court,  and  may  arrest  the  ship  by 
its  process  as  a  security  for  their  demand^  or  the  proceeds  re- 
maining in  the  registry  ;'*  and  they  may  also  cite  the  master  or 
the  owners  personally  to  answer  their  suit  in  this  Court,  and 
this  although  their  wages  were  contracted  for  by  the  usual 
ships' articles  in  England,  (jp)  It  was  so  decided,  as  regards 
a  written  agreement  for  wages  signed  in  England  before  any 
enactment ;  {q)  and  as  well  the  statute  requiring  a  written 
agreement  in  the  case  of  a  foreign  voyage,  (r)  as  that  which 
requires  such  an  agreement  in  cases  of  certain  vessels  employed 
in  the  coasting  trade,  {s)  contain  a  clause  that  no  seaman  shall, 
by  signing  such  agreement,  be  deprived  of  any  means  of  re- 
covery of  wages  against  any  ship,  or  the  master  or  owners, 
which  he  then  had ;  and  the  Court  of  Admiralty  being  a  Court 
of  Equity  does  not  consider  the  words  in  the  ship's  articles 
"  binding  and  conclusive^'*  in  2  G.  2,  c.  36,  sec.  2,  as  applica- 
ble to  mariners'  contracts  of  a  special  nature,  and  they  are  to 
be  construed  most  liberally  and  equitably  in  favour  of  seamen, 
so  notoriously  ignorant  and  careless  of  technical  enactments,  (jt) 
It  has  been  observed  that  suits  for  wages  due  to  mariners  of 
our  own  country  have  been  said  to  be  entertained  by  the  Court 
of  Admiralty  more  from  a  kind  of  toleration,  founded  upon  the 
general  convenience  of  the  practice,  than  by  any  direct  juris^ 
diction  properly  belonging  to  it,  although  the  exercise  of  such 
a  jurisdiction  had  existed  from  the  very  first  establishment  of 
such  a  Court  (u).  But  if  there  be  a  formal  and  special  con- 
tract out  of  the  usual  form,  and  by  deed,  then  a  prohibition 
might  be  obtained  if  applied  for  in  due  time,  so  as  to  prevent 
the  suit  on  such  deed  from  being  prosecuted  in  the  Admiralty 


(m)  We  shall  not  here  attempt  to  state 
the  whole  law  relative  to  seamen's  wages, 
and  when  or  not  they  are  forfeited  by  de- 
sertion,  &c.,  for  which  see  ante,  vol.  i.  73, 
74 ;  Abbott  on  Shipping,  and  Haggahl's 
and  Dodson*sAdmiralty  Reports,  Indexes, 
tit.  Wages, 

(n)  3  Bos.  &  Pul.  102,  Young  v.  Ki- 
choUu,  1  Hagg.  Ad.  R.  SOI. 

(o)  59  G.  3.  c.  56. 

(P)  ^gg  ▼•  f^iffg**  S  Stra.  858;  1 
Barnard.  297  ;  Clay  t.  SneUgrave,  Salk. 
33;  iLd.  Raym.  576;  IS  Mod.  405; 


Garth*  518  ;  Read  ▼.  Chapman,  t  Strs. 
937  ;  The  Favorite  de  JerseVj  S  Rob.  R. 
S3S  ;  Bins  v.  Parre,  8  Ld.  Raym.  1S06  ; 
1  Holt  on  Shipping,  46S;  Abbott,  476. 

(q)  Bins  t.  Parre,  S  Ld.  Raym.  1206 ; 
Marina-s'  Gate,  8  Mod.  379;  AbboU^ 
478. 

(r)  2  G.  2,  c.  36,  s.  8. 

(s)  31  G.  3,  c.  39,  s.  6 ;  Abbott,  478. 

(t)  Minerva,  1  Hagg.  Ad.  R.  356, 
357. 

(ti)  Per  Sir  W.  Scolt,  The  Courineff,  1 
Edwards'  Ad.  R.  240. 
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Court,  unless  there  have  been  fraud  or  deceit ;  {x)  and  no     chap.  v. 
Court  of  Admiralty  has  jurisdiction  over  cases  of  seamen's      Sect.  XL 
wages  when  founded  on  special  and  extraordinary  contracts, 
as  to  be  paid  part  in  the  produce  of  a  whaling  voyage,  (y) 

Seamen's  wages  constitute  so  effectual  a  charge  upon  the 
vessel^  that  the  Court  of  Admiralty  may  enforce  payment  of 
wages  earned  by  a  British  mariner  under  a  contract  with  the 
British  owner  of  a  ship,  although  the  ship  itself,  previous  to 
its  return  to  this  country,  may  have  been  transferred  to  a  fo- 
reigner in  a  distant  part  of  the  world,  especially  if  the  transfer 
was  merely  colourable ;  and  this  notwithstanding  the  seamen 
had  executed  bonds  not  to  require  the  wages  abroad,  nor  un- 
less the  ship  returned  to  England,  (z)  And  the  circumstance 
of  a  vessel  being  employed  as  a  post  office  packet  constitutes 
no  protection  from  arrest  in  a  suit  for  mariners'  wages,  espe- 
cially if  the  post  office  raise  no  objection  to  the  proceeding  as 
injurious  to  the  interests  of  the  public ;  (a)  and  if  the  ship  has 
been  disposed  of,  and  its  proceeds  remain  in  the  registry  of 
the  Court,  then  the  suit  may  be  against  such  proceeds.  (6)  It 
should  seem  also  that  although  a  ship  may  be  in  custody  of 
the  sheriff  under  ajleri  facias,  yet  the  seamen  or  the  mate  and 
several  of  them  may  institute  a  suit  for  their  wages  in  the 
Court  of  Admiralty  and  have  the  vessel  arrested  under  a  war- 
rant issued  from  that  Court,  so  as  at  least  to  prevent  any  surplus 
that  would  otherwise  be  paid  to  the  owner  from  being  paid  over 
to  him,  but  still  subject  to  the  just  claim  of  the  execution  credi- 
tor ;  and  the  Court  of  King's  Bench  will  not  grant  a  rule  calling 
on  the  marshal  of  the  High  Court  of  Admiralty  to  pay  over  the 
amount  of  the  sum  indorsed  on  the  writ  of  execution  to  be 
levied,  though  the  Court  of  Admiralty  itself,  or  the  Delegates, 
(or  now  the  Judicial  Committee  of  the  Privy  Council,)  would 
decree  to  that  effect,  (c) 

Seamen  are  not  confined  in  their  suits  in  the  Admiralty 
Courts  merely  to  actual  service  at  sea,  but  may  also  proceed 
there  for  their  wages  earned  in  rigging  and  fitting  out  a  ship 
for  a  voyage,  (d)  They  may  also  sue  here  for  wages  of  a  coasting 
voyage,  or  for  navigating  a  vessel  from  one  part  of  England 
to  another ;  {e)  and  if  the  subject  come  collaterally  before  this 


(x)  1  Edwards'  Ad.  R.  240,  note  (e)  ;         (h)  Sydney  Cove,  t  Pods.  Ad.  R.  11. 
%  Dods.  Ad.  R.  12  ;  Abbott,  480,  4BS.  (c)  Flora,  1  Hagg.  Ad.  R.  398. 

{y)    The  Sydney  Cove,    2  Dods.   Ad.         (d)    Wills  v.   Osman,  2   Ld.   Rayro. 

R.  11.  1044  ;  6  Mod.  «38  ;  Sajer,  127. 

({)  Juliana,  2  Dods.  Ad.  R.  504.  (e)  1  Vent.  343. 

(a)  Lord  Hebart,  2  Dods.  Ad.  R.  100. 
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Court  in  a  suit  in  other  respects  properly  instituted  there,  the 
Court  may  decide  whether  a  place  at  which  a  ship  has  arrived 
was  such  a  determination  of  the  voyage  as  to  entitle  the  seamen 
to  wages.  {/) 

Foreign  seamen,  whose  ship  is  in  a  British  port,  may  institute 
their  suit  against  such  ship  or  owner  for  wages  in  the  Admi- 
ralty Court  here,  with  the  same  advantages  as  British  seamen, 
but  not  so  if  they  were  hired  under  a  special  contract  referring 
to  their  own  foreign  law,  especially  if  that-  law  or  their  own 
stipulation  precludes  them  from  suing  their  captain  for  wages 
elsewhere  than  in  their  own  country,  (g)  It  is  usual  however 
in  the  case  of  foreign  seamen  instituting  a  suit  for  wages  in 
this  Court  against  the  ship  and  owners,  to  obtain  and  verify 
the  consent  of  the  foreign  ambassador  or  consul.  (//)  But  the 
Admiralty  Court  here  will  not  entertain  a  suit  for  three  months' 
wages  in  advance  in  a  foreign  port  under  a  particular  stipula- 
tion to  that  effect,  (i) 

As  instances  of  such  suits  being  sustainable  by  officers  be- 
sides the  ordinary  seamen,  {k)  are  suits  by  boatswains,  (/)  ships' 
carpenters,  (w)  surgeons,  (though  recently  doubted,)  («)  or  the 
chief  or  other  mate ;  (o)  and  a  mate,  who  during  a  voyage  be- 
came master  by  the  capture  of  the  former  master,  was  allowed 
to  sue  in  this  Instance  Court  for  his  wages  as  mate  for  the 
whole  time,  on  the  ground  that  his  rights  as  mate  were  not 
merged,  though  as  to  any  additional  remuneration  after  he  be- 
came master  that  must  be  recovered  in  a  court  of  law  ](p)  and 
if  a  second  mate,  pending  a  voyage,  succeed  to  the  office  of 
chief  mate,  his  wages  are  to  increase  accordingly,  and  an  al- 
teration in  the  ship's  articles  is  not  absolutely  necessary  to  sup- 
port his  title,  (q)  And  a  suit  in  the  Court  of  Admiralty  may 
be  sustained  for  subtraction  of  wages,  by  a  mate  against  persons 
who  had  represented  themselves  to  him  as  owners  of  the  ship, 
although  there  was  a  pending  suit  in  chancery  respecting  a 


(/)  Brmm  v,  Benn,  S  Ld.  Ra^ni. 
1247. 

(g)  Tlie  Courtney,  English,  1  Edws. 
Ad.  R.  $39;  Johnton  v.  MackieUon,  S 
Campb.  46  ;  Diekman  v.  Benson,  ibid. 
S90  ;  1  Holt,  464. 

(h)  Frederick,  1  Hagg.  Ad.  R.  138, 
140,  and  cases  there  cited ;  The  Courtney, 
1  £dws.  Ad.  R.  S39. 

(i)  CwTtney,  1  £dwt.  Ad.  R.  t39, 

(fc)  AbboU,  476. 

(0  King  V.  Rogg,  i  Stra.  858 ;  1  Bar- 
nard. 297. 

(w)  Wheeler  v.  Thomson,  1  Stra.  707  ; 


see  obseryations  of  Sir  W.  Scott,  the  Lord 
Hobart,  *i  Dods.  Ad.  R.  104. 

(n)  Mills  V.  Long,  Saycr,  136,  sed 
qiuere;  see  Lord  Hobart,  %  Dods.  Ad. 
R.  104,  105.  and  note. 

(o)  Bavley  v.  Grant,  .1  Ld.  Raym. 
652  ;  Salk.  33  ;  Read  v.  Chapman,  1  Ld. 
Rayni.937;  The  Favorite,  2  Rob.  237; 
Robtaelt,  ibid.  261 ;  The  Lard  Hobart,  2 
Dods.  Ad.  R.  104. 

(p)  The  Favorite,  9  Rob.  R,  232  ;  The 
Batavia,  2  Dods.  Ad.  R.  503. 

(q)  Providence,  1  Hagg,  Ad.  R.  39t. 
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contest  who  were  really  entitled  as  owners,  (r)  And  a  female 
who  assumes  the  garb  and  appearance  of  a  sailor,  and  is  hired 
as  such,  may,  in  the  absence  of  fraud,  recover  stipulated  or 
reasonable  wages  precisely  as  a  male  seaman,  {s) 

But  it  has  been  repeatedly  decided  that  a  master  of  a  vessel 
cannot  proceed  for  his  wages  in  this  Court,  because  he  is  sup- 
posed to  stand  on  the  security  of  his  personal  contract  with  his 
owner,  not  relating  to  the  bottom  of  the  ship,  {t)  But  even  in 
the  case  of  the  master,  if  he  have  obtained  a  sentence  in  the 
Court  of  Admiralty  upon  the  usual  allegation  stating  that  he  was 
hired  within  the  jurisdiction  of  that  Court,  the  Courts  of  West- 
minster Hall  will  not  prohibit  the  execution  of  the  sentence, 
for  the  motion  for  a  prohibition  should  have  been  made  at  an 
earlier  period,  {ti)  If  a  master  of  a  ship  improperly  sue  in  the 
Admiridty  Court  for  his  wages,  and  thereupon  a  prohibition 
issue  upon  a  suggestion  that  the  contract  for  wages  was  made 
on  land,  the  Court  of  King's  Bench  will  not  compel  the  de- 
fendant to  find  special  bail  to  the  action  in  that  Court,  {x) 

In  a  mariner's  suit  for  wages  every  question  of  right  to  the 
same  and  oi  forfeiture  thereof  by  desertion,  {y)  mutiny^  or  in- 
solent expressions  and  acts  of  mutinous  tendency  not  apologized 
for,  {z)  may  arise,  and  be  discussed  and  determined  in  this 
Court,  some  of  which  we  have  adverted  to,  and  we  have  seen 
that  a  master  not  providing  adequate  food  is  a  sufficient  cause 
for  leaving  the  vessel  without  forfeiting  wages,  (a)  A  single 
act  of  intemperance  or  misconduct  will  not  in  general  forfeit  the 
wages  even  of  a  mate  or  other  ship's  officer,  it  must  be  a  habit 
to  produce  that  effect ;  (6)  and  impressment  is  not  equivalent  to 
desertion  unless  coUusively  obtained,  and  the  roariner  is  en- 
titled to  wages  for  the  time  he  actually  served,  and  indeed  for 
the  whole  time,  if  he  can  prove  that  the  master  maliciously 
caused  him  to  be  impressed,  (e)  In  a  suit  by  a  mate  for  wages 
it  has  been  recently  decided,  that  if  a  part  of  the  cargo  has 
been  lost  by  his  negligence  or  improper  interference,  the  owners 


CHAP.  V. 

Sect.  XI. 


t. 


V)  St,  John,  1  Hftgg.  Ad.  R.  334. 

;s)  Jane  and  Matilda,  1  Hagg.  Ad.  R. 
187,  where  Lord  Stowell  gives  a  spirited 
detail  of  the  valuable  public  services  that 
have  been  performed  by  females. 

(t)  Per  Sir  W.  Scott,  in  the  Favorite, 
9  Kob.  237  ;  Bac.  Abr.  Prohibition,  B. ; 
Clay  V.  Melgrme,  3  T.  R,  315 ;  WeUhin- 
son  V.  Ormsly,  ibid, 

(u)  Barber  v.  WharUm,  «  Ld.  Raym. 
1452 ;  Huggin  v.  Bennett,  4  Burr.  2035  ; 
Abbott,  479,  480 ;  1  Holt,  463. 

(s>  Bac.  Abr.  Prohibition,  B;  Clerk 


▼.  Mulgrave,  3  T.  R.  315 ;  Welthineon  v. 
Ornuly,  ibid, 

{y)  The  AmphUrite,  t  Hagg.  Ad.  R. 
403  i  The  Juyiter,  2  id.  221. 

(s)  The  Sutan,  2  id,  229,  in  n. ;  The 
An^hitrite,  2  id.  403. 

(a)  CattUia,  1  id,  59;  Bvlmer,  id. 
163;  Jane  and  Matilda,  id,  187;  ante, 
vol.  i.  73, 74. 

(h)  The  Eteter,  2  Rob.  264 ;  Malta,  2 
Hagg.  Ad.  R.  168. 

(c)  The  Jack  Park,  4  Rob.  308 ;  The 
Amphitnte,  2  Hagg.  Ad.  R.  403. 
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may  deduct  the  amount  from  his  wages,  (d)  though  we  have 
seen  that  the  common  law  does  not  iti  general  allow  any  deduc- 
tion from  a  servant's  wages  on  account  of  breakage  or  damage 
committed  by  such  servant,  (e) 

In  a  suit  of  this  nature  against  the  ship  in  specie,  if  the  value 
thereof  be  insufficient  to  discharge  all  the  claims  upon  it,  then 
the  seaman's  claim  for  his  wages  is  preferred  before  all  other 
charges.  (/) 


{d)  TheNewPhanix,  Admiralty  Court, 
14  Feb.  183S.  This  was  a  question  of 
some  interest  as  regards  the  responsibility 
of  seamen  to  make  good  damage  done  by 
them,  by  accident  or  negligence,  to  goods 
forming  part  of  the  freight  of  the  vessels 
to  which  they  might  belong. 

The  King's  Advocate  said  he  appeared 
on  behalf  of  the  mate  of  the  New  PJutmx, 
for  the  subtraction  of  wages  doe  to  him 
for  his  services.  The  mate  was  engaged 
to  proceed  with  the  vessel  to  Jamaica,  to 
take  in  a  cargo,  and  the  question  was, 
whether  be  was  liable  for  the  loss  occa- 
sioned by  an  accident  that  had  happened 
to  8  hogshead  of  sugar,  which  had,  while 
being  conveyed  from  the  wharf  to  the 
ship's  boat,  iallcn  overboard  in  Jack's-bay, 
Jamaica?  The  ownera  had  refused  to  pay 
the  wages  doc  to  the  mate,  and  the  pre- 
sent action  was  commenced.  The  learned 
advocate  stated  the  facts,  and  contended 
tliat,  as  a  mere  accident  had  happened, 
the  mate  ought  not  to  be  responsible  and 
incur  the  loss  of  his  wages.  There  was  no 
charge  of  improper  conduct  on  the  part  of 
the  mate. 

Dr.  Addami,  for  the  owners,  contended 
that  the  Court  must  arrive  at  the  legal 
conclusion,  and  if  the  owners  did  not  suc- 
ceed in  this  case,  it  would  be  almost  im- 
possible  for  owners  of  vessels  to  protect 
themselves  from  the  consequences  of  the 
negligent  conduct  of  seamen.  The  prin- 
ciple of  law  adopted  by  the  Court  was, 
that  if  merchants  claimed  of  the  owners 
satisfaction  for  damage  done  to  goods  in 
their  custody  on  freight,  the  owners' had  a 
right  to  deduct  the  amount  of  loss  from 
the  seamen's  wages.  His  learned  friend 
had  argued  that  this  was  a  case  of  acci- 
dent, but  he  should  contend  that  it  was  a 
case  of  negligence,  and  the  Court  knew 
perfectly  well  that  accidents  were  gene- 
rally occasioned  by  negligence.  He  was 
ready  to  admit  there  was  no  malus  animtu 
in  this  case,  but,  by  the  negligence  of  the 
mate,  the  hogshead  of  sugar  bad  fallen 
into  the  sea,  while  it  was  being  hoisted 
into  the  ship's  boat,  in  the  absence  of  the 
wharfinger,  who  would  have  been  respon- 
sible for  ,tbe  damage  had  he  been  present, 
and  it  t>eing  a  rule  in  Jamaica  not  to  re- 
move goods  in  the  absence  of  this  respon- 
sible person.  He  (Dr.  Addanis)  referred 
to  the  evidence  in  the  cause,  and  felt 


assured  that  the  Court  would  consider  that 
the  mate  ought  to  bear  the  loss  incurred 
by  the  damage  done  to  the  sugar. 

Sir  C.  RoMnson  said  this  was  a  case  in 
some  degree  novel,  and  he  did  not  under- 
stand that  it  had  before  been  raised  by 
any  one.     It  is  one  of  that  class  of  cases, 
however,  which,  though  it  did  not  involve 
any  considerable  amount  of  property,  was 
one  of  considerable  importance  with  re- 
gard to  the  principle  which,  for  the  interest 
of  navigation,  was    generally  preserved 
within  very  strict  rules.    The  conduct  of 
those  who  had  the  care  of  ships  and  goods 
on  board  was  matter  the  Court  should 
strictly  guard.   This  principle  ran  through 
all  the  maritime  law  of  the  country  at  all 
times.    On  the  admission  of  the  allegation 
he  had  expressed  himself  that  by  nothing 
short  of  the  grossest  negligence  could  the 
owners  hope  to  establish  their  case;  but 
the  sense  in  which  he  applied  that  term, 
as  compared   with   misconduct,   diiTered 
where  parties  had  disregarded  the  genera] 
rules  that  ought  to  have  been  observed. 
All  the  evidence  shewed  that  it  was  not 
the  custom  of  the  trade,  in  the  absence  of 
the  wharfioger,  who  was  held  responsible 
for  the  safe  delivery  of  goods  on  board 
ship,  to  remove  any  merchandise.    The 
evidence  shewed  that  this  responsible  per- 
son was  absent,  and  he  should  be  dis- 
turbing the  rules  of  navigation  if  be  did 
not  maintain  them.     It  was  argued  that 
the  occurrence  was  a  mere  accident,  but 
the  mate  should  have  considered  his  duty 
to  other  parties,  and  not  have  disturtied 
the  responsibility  of  the  law,  which  was  on 
the  wliarBnger.    It  might  be  said   the 
owners  had  acted  illiberallv;  that  was  no 
business  of  the  Court's ;  n>r  the  interests 
of  commerce  it  was  necessary  to  protect 
the  principle  of' law  that  the  owners  ofveueis 
are  entitled  to  dedtict  the  losses  occasioned 
by  seamen  by  their  negligent  conduct.    The 
question  had  been  tried  to  establish  the 
principle.     He  considered  ike  owners  had  a 
right  to  deduct  the  loss  from  the  wages  of 
tM  mate. 

Dr.  Addatns  applied  for  costs,  but  the 
Court  said  it  could  not  grant  the  appli- 
cation. 

(«)  Ante,  vol.  i.  78,  note  (e) ;  and  Le 
liOir  V.  Bristow,  4  Campb.  154. 

(/)  Abbott,  484;  and  see  observations 
in  The  Sidney  Cwe,  %  Dodson's  Ad.  R.  IS. 
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But  suits  in  the  Admiralty  for  wages,  like  actions  at  law,  are  CHAP.  V. 
particularly  limited  to  six  years,  in  the  absence  of  any  deed»  — — — i — 
with  exceptions  in  favour  of  infants,  femes  covert,  and  parties 
imprisoned,  (g)  Upon  which  it  has  been  observed,  that  inas- 
much as  such  suit  affects  the  ship  itself,  which  may  have  been 
afterwards  purchased,  the  time  allowed  is  much  too  long,  and  it 
would  be  advisable,  at  least  as  regards  the  process  against  the 
ship,  to  adopt  the  French  ordinance,  which  allows  only  one 
yeac  (A) 

In  a  suit  for  wages  it  is  always  essential  to  make  a  tender 
of  a  sufficient  sum  and  of  costs  up  to  the  time  of  tender, 
by  act  qf  Court  and  not  merely  by  verbal  tender  to  the 
party.  ($)  If  the  tender  turn  out  to  have  been  inadequate,  and 
especially  if  there  have  been  any  attempt  to  attack  the  cha- 
racter of  the  claimant,  as  for  inattention  or  mutiny,  the  Court 
will  award  liberal  remuneration  and  all  expenses,  {k)  The  suit 
for  seamens*  wages,  whether  at  the  instance  of  one  or  several, 
may  be  by  summary  petition,  and  thereupon  the  owner  or  de» 
fendant  in  due  time  delivers  in  his  defensive  allegation.  (I) 

In  a  suit  of  this  nature  the  master  is  a  competent  witness, 
and  compellable  to  give  evidence  on  their  behalf,  although  he 
himself,  as  master,  might  be  separately  sued,  (m) 

Although  we  have  seen  that  the  value  of  damages  occasioned 
by  a  mate  or  mariner  to  a  part  of  the  cargo  may  be  deducted 
from  his  wages ;  (n)  yet  it  appears  to  have  been  considered  that 
neither  under  the  statutes  allowing  a  set-off  at  law  or  otherwise 
can  a  set-off  for  a  cross  debt  be  pleaded  or  offered  as  a  deduc* 
tion  against  a  mariner's  suit  for  wages;  and,  therefore,  where  a 
mate  sued  in  the  Admiralty  Court  for  wages,  and  the  owner 
pleaded  a  set-off  for  the  passage-money  of  the  mate's  wife,  the 
Court  rejected  such  allegation  and  pronounced  for  the  wages 
and  costs,  (o) 

In  an  early  part  of  this  volume  we  adverted  to  Lord  Stowell's 
observations  on  the  duties  of  proctors  when  concerned  for  ma- 
riners or  other  parties  in  claims  of  this  nature,  especially  as 
respects  their  personal  interference  in  order  to  prevent  litiga- 
tion, or  they  may  incur  censure,  and  perhaps  be  obliged  to  pay 
costs,  (p) 

(g)  4  Ann.  c.  16,  s.  17, 18  and  19.  919,  $27. 

(k)  Abbott,  484,  485,  note  (k).  (m)  Lady  Ann,  1  Edward's  Ad.  R.  Sd5. 

(i)  Per  Sir  Wm.  Scott,  Vrouw  Marga-  (n)  AnU,  bU,  n.U). 

rttta,  4  Rob.  106, 107.  (o)  Lady  CampbtU,  2  Hagg.  Ad.  R. 

(k)  Porevpku,  1  Hagg.  Ad.  R.  378.  14,  in  note. 

(()  Mineroa,  1  Hagg.  Ad,  R.  347 ;  Har-  (p)  Fredrick,  1  Hagg.  Ad.  Rep.  SI 9, 

(;pttTt,  id,  94fi\  Ffvitmht  Ifefhmt  i4'  924i  93^  i  9aI«,  ihlMPluine«  $3|  ?4, 

veil.  II«  ?  F 
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CHAP.  V.        The  statute,  59  O.  S,  c.  G8,  empowers  a  justice  of  the  peace^ 
^^'  on  the  complaint  of  a  seaman,  to  settle  disputes  about  wages 


of  aTtfc^r'  *^  exceeding  20/.,  and  the  decision  of  the  justice  or  justices  is 
the  peace  to  to  be  final,  unless  an  appeal  to  the  Court  of  Admiralty  is  inter- 
claim  of  fragcs  P^sed  by  either  party  within  seven  days  after  the  justice's  order 
not  exceediog  was  made;  and  by  sect.  2,  notice  of  appeal  is  to  be  given  in 
Q.  3,  c.  58.  (^)  writing  mthin  forty-eight  hours  after  the  order  of  the  justice  is 

made,  and  a  monition  is  to  be  taken  out  against  the  adverse 
party  within  thirty  days  from  the  date  of  such  order,  and  bail 
in  double  the  amount  of  wages  claimed  is  to  be  given ;  and  by 
sect.  4,  seamen  are  not  deprived  of  any  other  remedy  to  which 
they  may  resort.  It  has  been  held  on  this  act,  that  in  case  of 
an  appeal  to  the  Court  of  Admiralty  the  appellant  is  to  begin 
in  that  Court  by  setting  forth  his  act  and  complaint  on  peti* 
tion.  (r) 

3.  Salts  for  The  Court  of  Admiralty  has  in  some  cases  jurisdiction  over 
P  otage.           questions  of  pilotage.    The  statute  of  6  Q.  4^  c.  126,  s.  87, 

expressly  provides,  that  the  provisions  of  that  act  shall  not 
affect  or  impair  the  jurisdiction  of  the  Court  otLoad  Manage 
or  High  Court  of  Admiralty ;  but  it  was  determined  that  a 
charge  for  pilotage  under  the  old  statute,  where  the  service  was 
performed  in  a  river  within  the  body  of  a  county,  could  not  be 
recovered  by  a  suit  in  the  Court  of  Admiralty.  («)  Sometimes 
where  a  pilot  has  interfered  to  save  a  ship,  it  may  be  difficult 
to  say  whether  he  be  entitled  to  salvage  as  well  as  pilotage ; 
but  generally  speaking  the  services  are  quite  distinct,  and  if  a 
pilot  without  pretence  claim  salvage,  his  petition  will  be  dis- 
missed with  costs,  (t)  Pilots  are  not  entitled  to  charge  as  lay 
clays  the  days  on  which  they  enter  and  on  which  they  leave  a 
place  of  quarantine,  {u)  But  extra  pilotage  may  become  pay- 
able for  extraordinary  pilot  service  or  even  salvage,  {x) 

4.  Bottomry         This  Court  also  has  a  peculiar  and  unquestionable  juriadic- 
^°  '*^^^         tion,  (exclusively  so  as  regards  the  proceeding  in  rem  against 

the  ship  itself,)  in  case  of  bottomry  bonds  and  other  deeds  of 
hypothecation^  being  in  the  nature  of  a  mortgage  of  the  ship, 
as  a  security  for  money  lent  or  expended  upon  her,  without  re- 
serving any  claim  against  the  owners  in  person,  and  usually  made 

(a)  And  tee  decision  tbereon,  Mintrvot         M  The  Bee,  f  Dodson't  Ad.  R.  498. 
1  Hagg.  Ad.  R.  54.  (x)  The  Enterprite,  CnMe  and  Cchm- 

(r)   Minerva,  1  Hagg.  Ad.   R.  54,     bus  NerroU^  t  Hagg.  Ad.  R.  178,  in  notes. 


note  \,  (y)    See   jariidiction    of    Admiralty 

(s>  Itote  ▼.  Weihr,  S  Will.  S64.  Court  over  bottomry  bondt,  the  £Ma- 

(t)  The  Jneph  Harvey,  1  Rob.  306.         manOie,  1  Dodtoo^  Ad«  R.  fOS. 
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by  the  master  abroad,  and  stipulating  that  the  money  advanced,      s^^^xT* 
together  with  the  agreed  premium,  shall  be  paid  within  a  stipu-  '■    '■ 

lated  number  of  days  after  the  safe  arrival  of  the  vessel  at  a 
named  port  of  discharge  in  England,  (z)  or,  as  it  is  said,  should 
be  conditioned  for  her  safe  arrival  at  any  port  within  the  admi- 
ralty jurisdiction,  (a)  To  entitle  the  lender  abroad  to  proceed 
against  the  ship  itself,  there  must  be  a  written  instrument  of 
hypothecation^  and  bills  of  exchange  drawn  by  the  master  as  a 
security  for  money  advanced  to  him,  though  accompanied  with 
a  verbal  engagement  from  him  that  the  ship  shall  be  liable,  will 
not  suffice.  (6)  The  principle  upon  which  bottomry  bonds  are 
sustained,  although  they  in  general  reserve  very  high  profit  for 
the  use  of  the  money,  is,  that  the  loan  is  made  entirely  on  the 
credit  of  the  vessel  when  in  a  state  of  distress  in  a  foreign 
country,  and  where  the  master  has  neither  money  nor  funds  nor 
personal  credit  (c)  When  bona  fide  executed  under  such  cir- 
cumstances, the  bond  may  be  sustained  in  part  although  it  may 
be  invalid  in  other  respects,  (c) 

Upon  the  arrival  of  the  ship  in  this  country,  if  the  loan  and 
premium  be  not  paid  within  the  time  prescribed,  the  agent  of  the 
lender  applies  to  the  Court  of  Admiralty  with  the  bond  or  other 
contract  and  a  proper  affidavit  of  the  facts,  and  obtains  a  wcur^ 
rant  to  arrest  the  ship  and  cite  all  persons  interested  to  appear 
before  the  Court ;  and  such  citation  is  generally  made  by  post- 
ing a  copy  of  the  warrant  upon  some  part  of  the  ship.  (</)  If 
in  the  course  of  the  proceedings  it  should  become  necessary  to 
sell  the  ship,  the  Court  will  decree  a  sale  to  be  made  under  the 
direction  of  its  own  commissioners,  and  will  afterwards  distribute 
the  proceeds  among  the  different  claimants  as  justice  requires ; 
and  this  may  be  done  if  the  owners  or  persons  interested  in  the 
ship  do  not  appear  at  the  time  appointed  by  the  Court,  other- 
wise their  absence  or  default  would  occasion  a  failure  of  jus- 
tice. («)  If  there  be  several  claimants  of  the  same  nature, 
though  at  law  the^r^^  mortgagee  of  land  is  preferred  and  must 
be  first  satisfied,  in  this  Court  the  k^t  obligee  is  first  to  be 
paid,  provided  the  advance  was  absolutely  essential,  on  the 
principle  that  the  last  loan  furnished  the  means  of  preserving 
the  ship,  and  without  it  the  former  lenders  might  entirely  have 

(s)  Form  of  bottomry  bond,  Abbott,  (h)  S  Ves.  &  B.  135  ;  19  Ves.  474;  2 

487,  and  the  grounds  of  the  Court  of  Rose,  194,  S29;  Abbott,  126. 

Admiralty  jurisdiction  over  it.    Tbe  Bka-  (c)  See  per  Ld.  Stoweil,  NeUon,  1  Hagg. 

damanihe,  1  Dodson,  Ad.  R.  203 ;  Alex-  Ad.  R.  175. 

ander,  id.  278  ;  Atlas,  2  Hagg.  Ad.  R.  46.  (d)  Abbott,  126. 

(a)  Alexander,  2  Hagg.  Ad.  R.  278.  («)  Ibid.  U6, 127. 
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lost  their  security.  (/)  But  unless  it  be  established  that  the 
last  loan  was  essential  for  the  preservation  of  the  vessel^  the 
first  security  will  be  preferred.  (^)  And  claims  for  mariners* 
wages  axe  always  preferred  to  bottomry  bonds.  (A)  Although 
the  lender's  taking  undue  advantage  of  a  ship's  distress  and  ex- 
acting an  exorbitant  premium  for  the  loan,  cannot  amount  to 
usury  on  account  of  the  principal  being  in  risk ;  yet  the  Court 
of  Admiralty  has  jurisdiction  to  reduce  the  stipulated  premium; 
though  in  the  exercise  of  such  jurisdiction  it  will  act  with  great 
caution  and  liberality,  (f) 


5.  Saiu  and  ^^  Court  of  Admiralty  has  also  extensive  jurisdiction,  as 

praoeedinn  for  ^eU  Original  as  appellate,  from  the  decision  of  justices  or  arbi- 

trators,  in  questions  of  Salvage ^  which  is  the  compensation  to 
be  made  to  persons  by  whose  assistance  a  ship,  or  its  freight  or 
its  loading,  has  been  saved  from  impending  peril  or  recovered 
after  actual  loss.  (/)  There  are  in  general  several  modes  of  pro- 
ceeding for  salvage,  viz.  1st.  a  claim  and  suit  in  the  admiralty 
Court;  Sdly,  an  action  at  law;  Srdly,  some  regulations  extend- 
ing throughout  the  whole  kingdom,  authorizing  three  justices  of 
ihe  peace  or  their  nominee  to  award  the  amount  of  salvage,  (m) 
and  either  party  may,  within  ten  days  after  such  award,  state  his 
desire  to  obtain  the  judgment  of  the  Court  of  Admiralty  respect- 
ing the  salvage,  and  thereupon  the  salvor  must,  within  thirty 
days  aflier  the  award,  take  out  a  monition  and  proceed  in  the 
Admiralty,  and  the  owner  is,  upon  good  security,  to  have  the 
possession  of  the  property  seized,  (n)  4thly,  Questions  of  salvage 
arising  within  the  particular  limits  of  the  Cinque  Ports  are  re^ 
gulated  by  different  statutes,  (o) 

In  all  cases  the  right  to  Salvage  or  the  quantum  may  be  tried 
by  a  jury  in  an  action  in  a  Court  of  law.  (p)  But  if  the  salvage 
has  been  performed  at  sea^iq)  or  between  high  and  low  water 


(/)  B^kenhoak,  Quest.  Jor.  Pub.  Lib. 
l,c.  19;  Abbott,  128. 

(g)  RhadamatUhe,  1  Dod.  Ad.  R,  «01 ; 
BeUu,  id.  289. 

(h)  Tfu  Madonna  D'ldra,  1  Dodson, 
Ad.  K.  40 ;  Th€  Sydney  Cove,  2  Dodson, 
Ad.  R.  1. 13 ;  Duke  of  Bedford,  8  Hagg. 
Ad.  R.  294. 

(t)  O^nae,  2  Hagg.  Ad.  R.  S77. 

(k)  See  in  general  S  Chitty's  Com.  Law, 
440  to  445. 

(i)  Abbott,  397  ;  what  slight  interfer- 
encc  can  scarcely  be  deemed  salvage, 
Henry,  1  Hagg.  Ad.  R.  264. 

(m)  49  Q.  3,  c.  Iff,  8.  ^  ^  8|  fm4  1  & 


2  G.  4,  c.  75,  s.  4  &  7.  See  oonttnictiou 
of  the  latter  act  in  Jonge  NieoUu,  1  Hagg. 
Ad.  R.  201  to  210. 

(n)  49  G.  3,  c.  122»  s.  10,  and  1  &  2 
G.  4,  c.  75,  8. 10. 

(o)  Abbott,  411 ;  1  &  2  G.  4,  c.  76. 
See  an  instance  of  a  saccesafol  appeal 
from  an  award  of  Cinque  Port  commiasioo- 
ers,  Henry,  1  Hagg.  Ad.  R.  264. 

(p)  Abbott,  398. 

iq)  Abbott,  399.  The  jnriadiction  of 
the  Court  of  Admiralty  extends  in  the 
Thames  no  higher  op  than  Black  Tail  Sand, 
The  Hercules  cited  in  Th^  Elemur,  6  Rob- 
R?p.?9, 
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mark,  (r)  the  Court  of  Admiralty  unquestionably  has  jurisdiction 
over  the  subject  and  is  enabled  most  satisfactorily  to  fix  the  sum  . 
to  be  paid  without  the  intervention  of  a  jury,  and  usually  the 
judge  acts  with  the  assistance  of  one  or  more  experienced  per- 
sons, members  of  the  Trinity  House.  («)  And  this  Court  adjusts 
the  proportions  of  salvage  to  be  paid  amongst  the  salvors^  and 
the  property  is  secured  pending  the  suit,  and  if  a  sale  be  neces* 
sary  such  sale  will  be  directed  and  the  proceeds  divided  between 
the  salvors  and  the  proprietors  according  to  equity  and  reason.(0 
In  fixing  the  rate  of  salvage  this  Court  usually  has  regard  not 
only  to  the  labour  and  peril  incurred  by  the  salvors,  but  also  to 
the  situation  in  which  they  happen  to  stand  with  respect  to  the 
property  saved,  to  the  promptitude  and  alacrity  manifested  by 
them,  and  to  the  value  of  the  ship  and  cargo,  as  well  as  the 
degree  of  danger  from  which  they  were  rescued,  (tr)    So  in 
regard  to  the  proportion  of  remuneration,   there  are  many 
cases  in  which  there  is  much  labour  and  little  to  pay  for  it,  so 
that  the  Court  acts  upon  the  principle  of  giving  a  larger  pro- 
portion in  cases  of  small  value  than  in  cases  where  the  property 
is  considerable,  as  a  due  encouragement  to  the  interests  of  the 
commerce  and  navigation  of  the  country,  (x)    Thus,  one-sixth 
of  the  value  of  the  ship  and  freight  was  allowed,  both  having 
been  saved  by  the  salvors,  (y)  so  oneH3eventh,(2)  one-tenth,  (a) 
and  two-fifths,  (6)  or  even  two- thirds,  (c)  where  the  crew  had 
deserted  the  vessel ;  and  even  a  moiety,  in  another  case  of  cap- 
ture and  desertion  and  salvage  with  great  risk,  trouble,  and  dis- 
cretion, was  allowed ;  (d)  but  in  no  case  it  is  said  more  than 
half,  {e)    In  a  late  case.  Sir  W.  Scott  said,  *'  It  is  the  practice 
of  this  Court,  when  the  property  is  of  small  amount,  to  award 
a  larger  proportion  of  the  value  of  the  ship  and  cargo ;  but 
where  the  property  is  of  greater  value  the  Court  always  con- 
ceives a  less  proportion  is  sufficient,  and  where  it  is  of  vast 


CHAP.  V. 
Sbct.  XI. 


(r)  1  &  3  G.  4,  c.  75,  s.  31 ;  in  The 
Two  Friends,  1  Rob.  R.  283,  Sir  W.  Scott 
teems  to  suppose  that  the  Instance  Court 
inay  be  ousted  of  jurisdiction  by  the 
salvors  having  been  amused  by  negoci- 
aUons  as  to  the  amount  of  salvage,  until 
the  goods  havo  been  landed  and  have  then 
defied  the  jurisdiction  of  the  Court  of 
Admiralty :  $ed  quere  how  such  a  fraudu- 
lent stratagem  could  have  such  effect* 
Semble  not, 

(s)  As  in  Mary  Ann,  1  Hagg.  Ad.  R. 
158. 

(t)  Abbott,  399. 

(tt)  Abbott,  469;  The  William  Beck- 
ford,  3  Rob.  355 ;  and  see  the  principle  of 
calculating  remuneration,  per  Ld.  Stowell 


in  Mary  Aim,  1  Hagg.  Ad.  R.  158;  Tim 
Sarah,  1  Rob.  313,  in  notes ;  The  William 
Beekford,  3  Rob.  355,  where  the  property 
saved  was  worth  17,6042.  only  tSOOL  was 
allowed  salvage. 

(x)  Per  Ld.  Stowell  in  Mary  Ann,  1 
Hagg.  Ad.  R.  160. 

(y;  The  Dorothy  Foster,  6  Rob.  88. 

(s)  The  Henry,  1  Edward,  Ad.  R.  19«i 

(a)  The  Trelawney,  4  Rob.  ft25; 
Mary  Ann,  1  Hagg.  Ad.  E.  158. 

(b)  The  Fartuna,  4  Rob.  193. 

(c)  The  Jonge  Bastianna,  5  Rob.  Stf- 

(d)  The  Eltiotta,  2  Dodson,  Ad.  R.  75 ; 
the  Blendenhall,  1  Dodson,  Ad.  R.  422« 
423. 

(e)  Frances  Mary,  2  Hagg.  Ad.  R«  8^. 
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extent  a  moderate  proportion  may  reasonably  be  considered  as 
a  competent  reward  ;'*(/)  and  where  the  vessel  and  cargo  saved 
were  worth  S^SfiOOL,  only  4000/.  salvage  with  expenses  of  the 
suit  were  awarded  against  the  East  India  Company^  and  in  these 
proportions^  SOOO/.  to  the  owner^  500/.  to  the  commander^  and 
1500/.  amongst  the  rest  of  the  officers  and  crew,  in  the  same 
manner  as  prize  proceeds  would  have  been  distribntable  amongst 
them.(g) 

So  by  the  law  of  England  King's  skips  are  entitled  to  a  like 
salvage  remuneration  for  services  rendered  to  merchant  vessels 
in  distress,  as  other  salvors,  and  this  notwithstanding  the 
crown  may  have  a  considerable  interest  in  the  revenue  that 
would  be  received  on  the  safe  arrival  of  the  ship,  and  in  that 
respect  it  may  be  a  duty  of  the  crew  of  a  king's  ship  to  inter- 
fere more  than  indifferent  persons ;  (A)  but  it  would  be  otfier- 
wise  if  the  king's  ships  and  merchant  ships  were  at  the  time 
associated  in  a  joint  expedition,  (i)  It  seems  not  to  have  been 
formally  decided  whether  a  foreign  ship  of  war  lying  in  a  port 
of  this  country  is  liable  to  the  civil  process  of  the  Court  of  Ad- 
miralty here,  in  a  cause  of  salvage  at  the  suit  of  British  sub- 
jects. (*) 

The  crew  of  a  vessel  cannot  have  a  sustainable  claim  ibr  sal- 
vage €0  nomine  in  any  case  whilst  their  duty  to  protect  the  vessel 
continues.  (/)  But  by  saving  a  part  of  the  ship  he  will  tbeieby 
be  entitled  to  a  proportion  of  his  wages  although  the  voyage 
and  freight  be  wholly  lost;  so  that  in  effect  he  obtains  remu- 
neration for  his  exertion  in  saving  the  property,  (m)  So  under 
ordinary  circumstances  a  passenger  cannot  be  entitled  to  sal- 
vage; but  if  he  preserve  the  ship  after  the  master  and  part  of 
the  crew  have  deserted,  it  might  be  otherwise,  (ft) 

To  assist  the  right  of  the  salvor  he  has  a  lien  on  the  pro- 
perty saved  at  sea,  (o)  though  it  would  be  otherwise  in  a 
river,  (p)  and  may  retain  the  same  until  an  adequate  tender 
has  been  made ;  but  if  he  should  reject  a  proper  tender  he 
might  then,  at  his  peril  of  paying  damages  as  well  as  costs  foi 
the  wrongful  detention,  have  to  defend  an  action  of  trover  or 


(/)  The  Waterloo,  t  Dodson,  Ad.  R. 

(s)  Id.  443. 

!A)  'Mary  Army  1  Hagg.  Ad.  R.  158. 
t)  BfUe,  1  Edwards,  Ad.  R.  ^6  \  and 
Franeii  and  Elita,  2  Dods.  Ad.  R.  115. 

(k)  Print  Frederick,  9  Dods.  Ad.  R. 
451. 

(I)  Governor  RaffUs,  t  Dods.  Ad.  R. 
14. 
(m)  Ifephkne,  1  Hagg.  Ad.  R.  227 ; 


aDd  per  Lord  Stowell.  It  is  a 
that  "  a  seaman  has  a  right  to  ding  to  the 
last  plank  of  his  ship  in  satisfactloo  of  Us 
wages,  or  part  of  them." 

(n)  Nevman  v.  WaUtrh  3  Bos.  &  Pal. 
612  ;  Abbott,  401,  402  ;  when  no  daim. 
The  BlendenhaU,  1  Dods.  Ad.  R.  420. 

(o)  Abbott,  398. 

(p)  2  Hai.  Bla.  294;  1  Ld.  Rajm. 
393;  8  East,  57;  1  Saood.  Rep.S65. 
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detinue,  (q)  But  it  is  not  by  any  means  necessary  to  assert  the  CHAP.  V. 
right  of  lien»  and  it  is  an  ill-founded  and  absurd  notion  that  ^'^^*  ^^ 
unless  salvors  stick  by  the  ship  they  forfeit  or  in  the  least  im- 
pair their  title  to  remuneration,  for  it  is  quite  unnecessary  for 
the  salvor  to  remain  on  board  or  othermse  assume  any  control 
over  the  ship ;  (r)  and  where  the  ship  is  British  and  the  owners 
known  to  be  responsiblei  especially  if  the  claim  for  salvage  is 
smalli  it  is  advisable  to  remove  from  all  control  over  the  vessseli 
and  prosecute  the  claim  for  salvage  in  due  course  in  the  Admi- 
ralty or  otherwise ;  and  they  may  not  only  institute  a  suit  in 
rem  against  the  ship,  but  also  against  the  owners,  so  as  to 
affect  them  personally,  {s) 

Supposing  that  the  parties  cannot  agree  upon  the  amount  of 
salvage,  then  the  salvor  should  enter  his  claim  in  the  Court  of 
Admiralty,  and  then  the  owner  of  the  property  saved  should,  in 
order  to  avoid  the  expense  of  further  proceedings,  make  an 
adequate  tender  by  acts  of  Court,  and  not  merely  personally 
and  verbally  to  the  claimants,  and  also  by  such  act  offer  to  pay 
the  costs  already  incurred.  After  such  precautionary  measures 
of  the  owner  the  salvor  would  proceed  at  his  peril  as  respects 
the  costs  ;  for  then,  if  the  Court  should  finally  determine  that 
the  sum  tendered  was  sufficient,  the  salvor  would  not  only  have 
to  bear  his  own  costs  but  also  pay  costs  to  the  owner,  if  it  should 
appear  that  the  proceedings  have  been  vexatiously  pursued,  (t) 
In  case  of  a  claim  for  salvage  the  owners  of  the  saved  ship  may 
take  the  same  on  bail  at  an  appraised  value,  after  which  the 
Court,  on  motion,  will  not  reduce  the  rate  of  salvage  on  the 
ground  that  it  exceeded  the  net  proceeds,  owing  to  the  ex- 
penses attending  the  sale,  for  the  owner  and  not  the  salvor 
bcurs  the  risk  of  such  expenses*  {u) 

Although  strictly  speaking  the  Court  of  Admiralty  has  no  6.  Wreck. 
jurisdiction  over  questions  of  wrecks  (x)  yet  incidentally  in  suits 
for  salvage  the  Court  has  jurisdiction.    In  the  case  of  the 
Augusta,  Lord  Stowell  observed  that  property  of  the  descrip- 
tion of  wreck  may  by  the  general  law  be  acquired  beneficially 


(q)  Abbott,  398  ,*  and  see  statute  1  k  (t)  The   Vrouw  Margaretta,    4  Rob. 

3  G.  4,  c.  75,  8. 37,  id,  c.  76,  s.  19,  as  to  103  ;  Eleanora  CharUfita,  1  Hagg.  Ad.  K 

tender,  &c.  156. 

(r)  Per  Ld.  Stowell,  1  Ha^  Ad.  R.  (u)  The  BeUy,   5  Rob.  R.  395,  aud 

156 ;  and  see  Trdawnejf  wadihe  H<qie,  cases  there  cited. 

3  Rob.  215,  316.  (x)  3  fila.  C.  106;  and  see  observa- 

(s)  The  Hifpe,  3  Hob.  915,  and  ease  in  tions  of  Sir  W.  Scott  in  The  Two  Friends, 

notes.  1  Aob.  3d3. 
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CHAP.  V.  for  the  crown ;  it  is  therefore  very  properly  in  the  first  instance 
— ^^ — 1—  placed  in  the  custody  of  the  Achniralty.  The  proctor  of  the 
Admiralty  interposes  for  its  protection  until  a  daim  is  given,  but 
as  soon  as  a  lawful  owner  appears,  he  (the  proctor)  withdraws 
his  claim,  and  the  right  of  the  crown  to  the  property  is  then 
gone,  the  ship  and  goods  are  restored,  but  the  charges  of  the 
AdmiraUy  are  still  to  be  paid»  The  disbursement  of  the  offi- 
cers of  the  crown  are  made  for  the  preservation  of  the  pro- 
perty, when  that  is  claimed  they  are  entitled  to  be  indemnified ; 
and  therefore  in  that  case  Lord  Stowell  decreed  100/.  as  a  re- 
muneration, somewhat  in  the  nature  though  not  strictly  as  sal« 
vage,  with  costs,  and  decreed  a  sale  of  a  sufficient  part  of  the 
property  to  pay  the  amount,  (y) 


When  the  The  Court  of  Admiralty  has  no  jurisdiction  to  enforce  a 

Court  of  Anmi*     i*i*r*  t  •  i<  i*  •  a.  r>        ^ 

raitj  bat  not  Claim  ot  Iten  ou  a  ship  or  her  stores,  for  repairs  or  stores  found 
jarisdiction.       in  this  couutry,  or  for  any  claim  of  the  master;  and  if  such  a 

proceeding  should  be  instituted,  a  prohibition  may  be  issued 
from  the  Court  of  King^s  Bench ;  {z)  and  indeed,  as  regards  ne- 
cessaries provided  abroad  for  a  ship,  unless  she  was  expressly 
hypothecated,  there  will  be  no  direct  lien  or  claim  upon  the 
ship,  excepting  that  it  may  be  seized  and  sold  upon  hjleri/acias 
in  satisfaction  of  a  judgment  at  law.  (a)  It  seems  however  that 
there  is  a  decision  tending  to  create  an  exception  to  this  rule 
in  the  case  of  a  foreign  ship,  which  had  been  provided  with 
stores  in  England,  and  in  which  the  creditors  here  were 
allowed  by  this  Court  to  receive  their  claims  out  of  the  balance 
of  the  proceeds  of  such  foreign  ship  then  being  in  the  Court,  (b) 
We  have  seen  that  in  general  this  Court  has  no  jurisdiction 
over  ordinary  contracts^  as  in  case  of  a  bond  executed  on  ship 
board  to  pay  money  in  London ;  nor  in  general  in  any  case  of 
a  sealed  instrument,  (c)  Bottomry  bonds  and  other  instruments 
of  hypothecation  constitute  exceptions. 

Nor  for  Mdft-  It  seems  that  the  Court  of  Admiralty  will  not  interfere  in 
or?pcr9on'  "^ '  favour  of  a  mortgagee  of  a  ship  who  had  not  taken  possession, 
ciaimiDg  utu.     and,  therefore,  where  a  vessel  had  been  sold  under  a  decree  of 

(y)  AttguiUi,  1  Hagg.  Ad.  R.  20,  SI.  East,  426;  Abbott,  115 ;  and  as  to  the 

(%)  Abbott,  110.  neces&itj  for  expren  hjpothecationy  Ab- 

(a)  Id. ;  see  the  second  reason  in  Jtu-  bolt,  117, 1S6,  and  ante,  5t7. 

Hn  V.  BaUiin,  Sulk.  34 ;  2  Raym.  805 ;  (b)  The  Jtfftn,  S  Rob.  288. 

Watkhaon   t.  Bemardition,  2  P.  Wms.  (c)  3  Bis.  C.  107. 

367;  HiMMy  r, CMiitii,  13  Ves.  594  5  9 
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the  Court  in  a  suit  for  subtraction  of  waires.  the  Court  could     9^^^- X* 

11  i<«i  ii«i  1.         SiCT.  XL 

not  order  the  surplus  of  the  proceeds  to  be  paid  to  a  mort 

gagee,  to  whom  possession  had  never  been  given ;  but  the 
Court  directed  such  surplus  to  remain  in  the  registryi  subject 
to  such  order  as  might  come  to  the  Court ;  {d)  or  the  surplus 
may  be  invested  in  Exchequer  bills  to  abide  any  such  order,  (e) 
So  the  Court  of  Admiralty  does  not  interfere  in  cases  of  ad* 
verse  title;  nor  does  6  G.  4^  c.  110|  extend  its  jurisdiction,  or 
make  ships  more  absolutely  transferable  under  a  conditional 
bill  of  sale  for  the  purpose  of  security  than  before ;  and,  there- 
fore, a  warrant  of  arrest  for  the  purpose  of  transferring  the 
possession  to  the  holders  of  such  a  bill  of  sale  was  refused.  (/) 

It  has  been  said  by  high  authority,  that  the  proceedings  of  coone  of  pro- 
the  Admiralty  Court  are  according  to  the  method  of  the  civil  TJ^S.*"  **** 

(d)  Partseat  t  Hagg.  Ad.  R. 84.  (/)FruitPrcieru«r,2Hagg. Ad.R.l81.  ^ 

(e5  Owen,  %  Hagg.  Ad.  R.  88,  in  notes. 

{g)  The  following  forms  of  proceedings  in  the  AdmiraUv  JmtancB  Court,  principally 
in  a  mariner's  suit  for  wages,  &lc.  in  order  to  arrest  the  ship  as  a  security,  mil  amtt  in 
shewing  the  forms  and  course  of  proceedings  in  that  Court. 

Admiralty  Instance  Conrt.  j^  y^,,^  o£  ^. 

Susanna — A.  B.  Master.  ^^^j^  1^  1^,^^  ^ 

Appeared  personally  C.  D.  now  of  Plymouth,  in  the  county  of  De?on,  mariner,  and  warrant  of  ar- 
roade  oath  that  he  served  as  seaman  on  board  the  merchant  ship  Susanna,  of  the  port  ^^^^ 
of  Plymouth,  whereof  A.  B.  then  was  and  stilt  is  actine  master,  [or  "  whereof  £•  F. 

was  sailing  or  acting  master,"]  from  the  day  of A.D.  IBSS,  to  the  — *- 

day  of  August,  A.D.  18S4.  at  the  rate  or  wages  of  £4  per  month,  and  that  there  is 
now  justly  due  and  owing  to  him«  this  deponent,  the  sura  of  £60,  being  the  balance  of 
wages  due  to  this  deponent  for  his  services  on  board  the  said  ship  ;  and  that  he  hath 
not  been  able  to  obtain  the  same,  notwithstanding  repeated  applications  have  been 
made  by  him,  this  deponent,  for  the  payment  and  satisfaction  thereof. 

On  the day  of 1834,  the  said  "J 

C.  D.  was  duly  sworn  to  the  truth  hereof  before  >  C.  D* 

me,  3 

G.  H.  Surrogate. 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  ^^  Warrant 
and  Ireland  King,  Defender  of  the  Faith.    To  A.  B.  Marshal  of  the  High  Court  of  thereupon  to 
our  Admiralty  of  England,  and  to  his  deputy  whomsoever,  greeting:  We  do  hereby  ^ff^i  [he  ship 
empower  and  strictly  charge  and  commuid  you  jointly  and  severally  that  you  omit  ^^^  ^|^  arrears 
not  by  reason  of  any  liberty  or  franchise,  but  that  you  arrest  or  cause  to  be  arrested  ^f  lyases. 
the  ship  or  vessel  called  the  Susanna,  whereof  A.  B.  now  is  or  lately  was  master,  her         ^ 
tackle,  apparel  and  furniture,  wherever  you  shall  find  the  same ',  and  the  same  so  ar- 
rested you  keep  under  safe  and  secure  arrest  until  you  shall  receive  furtlier  orders 
from  us,  and  that  you  cite  at  the  premises  all  persons  in  general  who  have  or  pre- 
tend to  have  any  nsht,  title  or  interest  therein,  to  appear  bdTore  us  or  the  judge  of 
our  High  Court  of  Admiralty  of  England  or  his  surrogate,  in  the  Common  Hali  of 
Doctors'  Commons,  situate  in  the  parish  of  St.  Benedict,  near  Paul's  Wharf,  London, 
on  the  default  day  after  [Trinity]  term,  to  wit,  the day  of next  ensuing,  be- 
tween the  usual  hours  for  hearing  causes,  there  to  answer  unto  CD.  late  a  mariner  on 
board  the  said  ship  or  vessel,  in  a  cause  of  subtraction  of  wages,  civil  and  maritime : 
and  further  to  do  and  receive  in  this  behalf  as  unto  justice  shall  appertain,  and  that 
you  duly  certify  us  or  our  said  judge  or  his  surrogate  what  you  shall  do  in  the  pre- 
mises together  with  these  presents.    Given  at  London  in  our  aforesaid  Court  under 
the  seal  of  the  same  for  causes,  the  —  day  of  ^—  A.D.  1834,  and  of  our  reign  the 
fifth. 

A.B. 
Action  £  L,  S.  Registrar. 


fiS4  juRinmcTioM  OP  strpsRioE  courts. 

^J^^^lY'    ^f  ^^  those  of  the  Ecclesiastical  Courts,  and  that  upon  that 

SiCT.  XL  * 


—  account  it  is  usually  held  at  the  same  place  with  the  superior 

3.  Summary  pe-  Admiralty  Instance  Court. 

tition  orlibelfor  On  the  — «—  lession  of  — —  tern,  to  wit,  the «— ^  day 

wagea*  of >  A.D.  18S4,  before  the  Right  Honourable  the 

Judge. 
The  Susanna.    A.  B.  Master. 

C«  D.  late  mariner  of  tlie  above-named  ship*\  On  which  day  E.  F.  in  the  name 
Susanna,  whereof  A.  B.  now  is  or  lately  was  the  I  and  as  the  lawfiol  proetor  for  the 
owner  of  the  said  ship,  in  a  cause  of  subtraction  i  sud  C.  D.,  and  under  that  deno- 

of  wages,  civil  and  maritime,  agauist  E.F.  of j  mination  and  by  all  better  and 

mote  effectoal  ways,  means  and  methods,  and  to  all  intents  and  purposes  aa  the  bnr 
that  might  be  most  beneficial  to  his  said  party  doth  say  and  allege,  and  in  law  articu* 
lately  propound  as  follows,  to  wit : — 

Urst,  That  sometime  hi  or  about  the  1st  dajf  efJmmary,  A.D.  18S8,  the  said  dnp 
or  vessel  Susanna,  whereof  the  said  A.  B.  was  lately  master,  being  then  in  the  port  <n 
London,  and  designed  on  a  voyage  to  ~—  and  elsewhere,  the  said  £.  F.  the  owner, 
did  by  himself  or  agent,  on  the  high  and  open  seas»  and  within  the  flux  and  reflux 
thereof,  and  within  the  jurisdiction  of  the  High  Court  of  Admiralty,  ship  and  hire  the 
said  C.  D.  to  serve  as  (mariner)  on  board  the  said  ship  on  her  then  Intended  voyage^ 
&0.  &G*  rN.B« — ^Here  follows  the  rate  of  wagesj  sbewuig  the  contract  of  the  hiring,  oc. 
That  on  the  said  1st  qf  January,  18SS»  he  entered  on  board  the  said  ship  and  into  the 

service  thereof,  and  on  the day  of  the  said  month  of  January  signed  the  ntmal 

thip^s  ortieles  cr  manner's  contract,  [Then  follows  the  statement  tf  the  ship's  dcpsr- 
turt,  and  wAsre  s^  iMnt,  and  shortly  aVL  sfts  did  to  the  time  of  the  dixhaxge  of  the 

garty  engaged.  Then  stathig  that  he  did  his  duty  daring  such  time»  &tc.  That  be 
ath  made  application  to  the  owner  for  payment  and  without  success,  and  then  adds, 
"  and  so  much  the  said  £.  F.  the  owner  doth  know,  and  in  his  conscience  beHeves  to 
be  true,  and  the  party  proponent  doth  allege  and  propound  of  any  other  time  or 
times,  phwe  vr  places,  hour  or  hours  of  the  person  or  thing  as  shall  appear  from 
proofs  to  be  made  in  the  canse,  and  every  thing  this  article  contaixied  jomtly  and 
severally. 

Second,  If  tltere  were  any  speciflc  agreement  between  the  parties  as  to  any  pankolar 
mode  of  payment,  as  for  instuice,  the  person  engaged  leaving  an  order  for  his  wife  m 
England  to  receive  so  much  monthly  from  the  owner,  or  as  the  case  may  be,  here 
state  the  result  of  flndfa  agreement^  and  what  she  actually  received,  and  then  shewing 
the  balance  doe,  &c. 

^  Third,  That  in  supply  of  proof  of  the  premises  in  the  next  preceding  articles  men- 
tioned, and  to  all  intents  and  purposes  in  the  law  whatsoever,  the  party  proponent  doth 
exhibit  and  hereto  annex  and  prays  to  be  here  read  and  inserted  and  taken  as  parti 
thereof  a  certain  paper  writing  marked  No.  1,  which  he  doth  allege  and  propound  to 
be  the  original  certificate  of  service  of  the  said  C.  B.  siven  him  by  the  said  A.  B. 
roaster ;  [and  also  another  paper  writing  marked  No.  f ,  which  he  doth  allege  and  pro- 
pound to  be  the  original  certificate  as  to  the  retention  of  the  sum  of  £  —  out  of  the 
wages  of  the  said  C.  D.  to  answer  for  the  payments  in  the  said  monthly  note  or  order 
left  by  C.  I>.  to  his  wife,  &c.]  And  that  the  whole  body,  lines  and  contents  of  the 
said  certificate,  and  the  respective  subscriptions  thereto  were  and  are  of  the  proper 
handwriting  of  the  said  A.  B.  the  master,  and  are  so  well  known  and  hdd  to  be  b j 
divers  persons  of  good  credit  and  repute  who  have  frequentiy  seen  hun  write,  and 
write  and  subscribe  hb  name,  and  are  thereby  become  well  acquainted  with  his  liaod« 
wrkiog  and  subscription. 
Fourth,  That  all  and  singular  the  premises  wele  and  are  tr«e. 

Maha,  Jvly,  AJ>.  1834. 
No,  1.  Ceitifi-  Tbb  It  to  certify  that  C.  B.  servvd  as  a  mariner  on  boaM  the  flhip  Susanna  firom 
cate  of  due  ser«  the  date  of-——  day  of  January,  1853,  [the  day  of  signing  the  artidesj  ontil  [daj  of 
vice  of  the  ma-  discharge],  during  which  tiafe  he  bduved  himself  pioperiy,  and  was  always  obeduHt 
riner  referred  to  to  oomiOaDd. 

in  libel^  and  to  A.  Bi 

be  annexed.  Master. 

Malta  {stem  dau*) 

No.  2.  Anothet      ^s  ts  to  certify  that  1  have  stopped  £  •— ^  firom  C.  D.  fbr  monthlv  money  pre- 

like  certificate*    sinned  to  have  been  paid  in  London,  and  that  the  said  C.  0.  Is  entitied  to  that  — 

or  any  pah  thereof  which  may  not  have  been  paid  by  £•  F.  the  owner. 

A.B. 
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Ecclesiastical  Courts  at  Doctors'  Ck>miiions  in  London,  (g)     ^^^^^7* 

But  although  some  parts  of  the  practice  of  the  civil  law  may — ^ — 

have  been  adoptedi  yet  there  is  much  more  wholly  independent 
of  the  civil  law  course  of  proceeding ;  and  in  particular  the 
judge  of  the  Admiralty  Court  may*  as  well  in  civil  as  in  criminal 
cases^  have  the  assistance  of  a  jury  ;(A)  although^  at  least  in 
suits  for  collision^  he  usually  decides  upon  his  own  view  of  the 
facts  and  law,  after  having  been  assisted  by  and  hearing  the 
opinion  of  two  or  more  Trinity  Masters  which  vessel  was  to 
blame,  (f) 

In  some  cases^  as  in  the  instance  of  collision  of  shipSi  whe- 
ther British  or  foreigUi  the  1  &  S  6. 4,  c.  75,  s.  22,  allows  a 
summary  appUcaium  to  any  judge  of  either  of  the  Courts  of 
Record  at  Westminster,  or  to  the  judge  of  the  Court  of  Admi* 
ralty,  and  upon  either  being  satisfied  that  damage  has  arisen 
by  the  misconduct  or  negligence  of  the  master  or  mariners  of 
a  foreign  ship,  such  judge  may  cause  the  foreign  ship  to  be 
arrested  and  detained  until  the  master  or  owner  or  consignee 
of  such  vessel  shall  undertake  to  appear  to  the  suit  for  the  col* 
lision,  and  find  sufficient  bail  for  all  costs  and  damages;  and 

Admiralty  Inttanoe  Court 

On  the .  dav  of terra,  to  wit.  on  the day  4,  Allegation  on 

of  Nofeoiber,  A.D.  1854.  behalf  of  an 

The  Emily.    A.  B.  Master.  owner  in  a  cause 

C.  D.  formerly  a  mariner  belonging  to  the  said  '^  On  which  day,  in  the  name  and  of  subtraction  of 
ship  Enilf  >  against  the  same,  in  a  cause  of  sub-  >  as  the  lawful  proctor  of  £.  F.  of  ^ages,  shewing 

traction  of  wages,  civil  and  maritime.  j the  present  owner  of  the  said  mutinous  or  bad 

ship  or  vessel,  and  under  that  denomination  and  by  all  better  and  more,  &e.  dec.  fol-  behaviour  of 
lows,  to  wit :—  compUunant 

First,  That  the  said  ship  £mi|y»  during  the  time  tlie  said  C.  D.  belonged  thereto,  amounting  to 
was  the  property  of  the  said  E.  F.  desertion. 

Second,  That  whilst  the  said  ship  Emily  was  at  — —  the  said  C.  D.  dec  [shewing  bete 
the  bad  conduct  of  the  said  C.  D.  amounting  to  mutiny  or  desertion,  or  other  ground 
of  forfeiture  of  wages,  and  such  other  matter  shewing  that  the  articles  of  agreement 
were  substantially  bioken,  and  all  other  matters  calculated  to  support  and  insure  the 
defence.] 

Third,  That  all  and  singular  the  premises  were  and  are  true,  and  so  forth. 

[Head  or  title  as  before.] 

First,  Whereas  in  the  6rst  article  of  the  svmmary  petition  given  in  and  admitted  in  5.  Allegation  on 
this  suit  on  the  part  and  behalf  of  the  said  C.  D.  it  is  among  other  things  alleged  and  behalf  of  an 
pleaded,  to  wit,  (here  follows  the  statement,  then  the  answer  thereto,  shewing  same  to  owner  in  a 
be  false,  &c.  &c.  stating  the  owner's  case  at  length,  and  pledging  proof.]  cause  of  sub- 
Second,  Here  state  the  ownership  of  the  ship,  and  any  other  matter,  as  the  case  traction  of 
for  the  owner.  wages* 
Third,  That  oil  and  singular  the  premises  were  and  are  trne,  and  so  forih« 

The  wamnt  in  thit  case  is  the  same  in  every  respect  as  the  precedmg  warrant  to  5.  Warrant  to 
ahest  a  ship  for  Wages,  save  ui  the  following  words:--"  to  anawer  onto  A.  B.  the  arrest  ship  for 
owner  of,  &c.  [namihg  the  salvor'a  ship]  in  a  cause  of  falvage,  ficc  udvage. 

TUs  warrant  it  in  substance  the  same  as  a  wamnt  for  wages  or  sahrage,  excepting  7.  Warrant  to 
that  the  proceeding  u  agunst  the  person  of  the  master  to  arrest  him.  arrest  master  of 

(*)  S  Bla.  Com.  68. 69, 108.  UttSv^"  '  *" 

(ft>  See  •  TikMble  note.  The  Bucfari.  4  Rob.  U,  n.  (•).       (0  Mitc,  514, 519.      "^""H' 
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the  suit  may  be  either  at  law  or  in  the  Admiralty  Court  (k) 
It  is  supposed  to  have  been  observed  in  the  same  case,  that  the 
most  summary  proceeding,  called  an  " act  on  petition"  is  a 
convenient  form  of  proceeding  in  matters  of  slight  interest,  but 
not  adapted  to  important  cases ;  (/)  and  not  unfrequently  the 
Court  of  Admiralty  allows  a  summary  form  of  proceeding,  as 
by  such  an  act  on  petition,  and  in  which  the  parties  state  their 
respective  cases  briefly,  and  support  their  statements  by  affi- 
davit :  (m)  thus  this  form  is  adopted  in  a  proceeding  to  enforce 
payment  of  a  bottomry  bond. 

In  a  suit  for  salvage  or  wages,  it  is  advisable  to  make  an 
adequate  tender  in  the  first  stage  of  proceeding  in  a  regular 
form,  viz.  by  act  in  court,  offering  not  only  the  due  remunera- 
tion, but  also  expenses  up  to  the  time ;  in  which  case,  but  not 
otherwise,  if  the  tender  turn  out  to  have  been  sufficient,  the 
defendant  may  be  relieved  from  the  subsequent  costs,  (n) 

The  Admiralty  or  Instance  Court  is  so  distinct  in  jurisdic- 
tion from  the  Prize  Court,  that  if  an  affidavit  in  a  civil  suit  be 
sworn  before  a  prize  commissioner  it  is  irregular,  {o)  In  cases 
of  collision  as  well  as  others,  the  Court  will,  preparatory  to 
a  final  decree  of  sale,  sign  a  ^^primum  decretum^  on  an  affi- 
davit that  the  ship  is  in  a  perishable  condition,  (o) 

The  first  process  in  this  Court  is  frequently  by  arrest  of  the 
defendant's  person,  as  in  the  instance  of  a  sea  battery  we  have 
just  noticed,  (and  this  although  at  law  and  under  the  statute 
IS  G.  1,  c.  29,  a  person  cannot  be  arrested  without  an  affidavit 
of  the  cause  of  action,)  {p)  and  upon  which  the  defendant 
must  find  bail,  (9)  or  fidejussors  in  the  nature  of  bail ;  (r)  and  in 
case  of  default,  the  bail  and  principal  may  be  imprisoned.  («) 
The  Court  may  also  fine  and  imprison  for  a  contempt  in  the 
face  of  the  Court,  {t)  and  yet  this  is  not  a  Court  of  Record,  (u) 

In  the  Admiralty  it  is  an  ancient  established  formula  to  ini- 
tiate or  commence  a  suit  there  by  arrest  of  ship,  tackle,  ap- 
parel, and  furniture,  and  leading  to  a  full  remedy,  afiecting  all 
the  property  of  every  kind  belonging  to  the  owner,  {x) 


0 


;^)  Chnttiana,  %  Dod.  Ad.  R.  183. 
0  Villi  de  Vanobre,  2  Dod.  Ad.  R. 
184. 

(m)  Per  Lord  Stowell  in  the  ViUe  de 
Varsoire,  2  Dod.  Ad.R.  184;  1  Hagg.  Ad. 
R.  1.  n.;  r^e  Vrouw  Margaretta,  4  Rob. 
106. 

(n)  Ths  Vrouw  Margaretta,  4  Rob,  R. 
106,  107. 

(o)  Sylvan,  t  Hagg.  Ad.  R.  155. 

(p)  Clerk's  Prac.  Car.  Ad.  p.  13; 
3  BI&,  Com.l(f3;  TheRuckert,  4  Rob* 


7S» 

(q)  The  Ruchen,  4  Rob.  75. 

(r)  Clerk's  Prac.  Car.  Ad.  11 ;  1  RoU 
Ab.  531 ;  Rajm.  78 ;  2  Ld.  Rajm.  1216; 
3  Bla.  Com.  108,  109. 

(s)  1  Ro!.  Ab.  531 ;  Godb.  193. 260 ; 
3  Bla.  Com.  109. 

(0  1  Vent.  1 ;  1  Keb.  552 ;  3  Bla. 
Com.  109. 

(u)  Bro.  Ab.  Error^  177;  3  Bla.  Com. 
69, 109. 

(c)  Dundte,  1  Hagg.  Ad.  R.  124» 
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In  order  to  obtain  restUuiiony  there  must  be  bail  for  the  CHAP^  y. 
value  of  the  ship  and  intermediate  earnings^  and  to  return  the 
vessel  into  the  hands  of  the  owners,  if  the  Court  should  ulti- 
mately adjudge  the  possession  to  them.(^)  Bail,  at  least  those 
given  in  case  of  capture,  remain  liable,  notwithstanding  laches, 
and  even  after  nine  years'  delay,  (ier) 

In  a  case  of  alleged  damage,  committed  by  one  ship  to 
another,  an  action  is  entered  and  warrant  issued  to  arrest  the 
ship,  and  the  proceeding  is  against  the  ship,  her  tackle,  ap- 
parel and  furniture ;  and  the  ship  is  released  upon  adequate 
bail  to  answer  for  the  liability  of  the  stores  as  well  as  the 
ship,  (a)  We  have  seen  the  effect  of  the  bond  executed  by 
one  part-owner  to  another  conditioned  for  the  safe  return  of 
the  vessel.  (6) 

Sometimes  a  monition  is  the  first  proceeding,  as  a  monition 
requiring  an  agent  to  bring  in  his  account  of  the  sale  of  a  ship 
and  cargo,  and  the  balance  of  the  proceeds  undistributed,  as 
in  case  of  prize,  (c)  If  a  satisfactory  return  be  not  made  to 
the  monition,  then  the  judge  may  decree  him  to  be  cUtached, 
but  may  afford  time  for  submission,  and  order  that  the  attach- 
ment be  not  enforced  until  a  named  time  has  elapsed ;  (c)  after 
which,  if  the  agent  still  remain  in  contempt,  he  may  then  be  im- 
prisoned, (c)  But  the  Court  refused  (on  the  merits)  an  attach- 
ment against  a  part-owner,  on  the  ground  that  he  had  not,  as 
it  was  insisted,  substantially  complied  with  a  decree  of  pos- 
session, and  left  the  complaining  part-owner  to  seek  his  fur- 
ther remedy  elsewhere,  (cf) 

With  respect  to  contempts,  the  registrar  of  the  Court  re- 
ported, that  the  usual  practice  was  not  to  arrest  the  guilty 
party  in  the  first  instance,  although  there  was  no  doubt  of  the 
power ;  as  in  cases  of  wearing  illegal  colours,  the  first  step 
was  usually  to  grant  a  warrant  to  attach  the  person,  founded 
on  an  affidavit  of  the  fact.  In  a  case  where  a  ship  had  been 
taken  possession  of  under  the  warrant  of  the  Admiralty  as 
derelict,  and  the  cargo  had  been  put  into  a  warehouse  by  the 
agent  of  the  Admiralty,  and  the  warehouse  had  been  broken 
open  and  the  cargo  taken  out  and  sold,  the  Court,  after  prece- 
dents had  been  consulted,  decreed  a  monition  to  shew  cause 
why  an  attachment  should  not  issue  for  contempt,  and  refused 


Sect.  XI. 


i 


y)  Partridge,  1  Hagg.  Ad.  R.  82.  Ad.  R.  SIS,  313;  « id.  975,  280. 

ji)  The  Vreede,  1  Dod.  Ad.  R.  1.  (c)  Harreguard,  1  Hagg,  Ad.  R.  23, 

(a^  Dundee,  1  Hagg.  Ad.  R.110, 125.  aiid  notes. 

Ante,  517  to  519 ;   and  %  ^agg.  (d)  John  of  London,  i  Hagg.  Ad.  I^i 
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the  application  for  an  immediaie  attachment  and  production 
of  account  of  8ale.(^) 

There  is  an  express  rule  of  the  Court  of  Admiralty  of  5th 
August,  1806|  that  in  every  case  where  bail  is  required  to  be 
given  in  any  cause  depending  in  this  Court,  a  notice  in  writing 
of  the  persons  proposed  to  become  bound  shall  be  delivered 
at  the  office  of  the  adverse  proctor,  and  that  no  baU-band  or 
recognizance  shall  be  taken,  unless  the  adverse  proctor,  or 
some  other  proctor  for  him,  be  there  present,  or  an  affidavit  be 
exhibited  to  prove  that  he  has  had  such  notice  for  the  space 
of  twenty-four  hours,  and  been  required  to  attend  at  the  time 
of  giving  such  bail,  for  the  purpose  of  objecting  or  consenting 
thereto.  (/)  It  should  seem  that  the  Court  of  Admiralty  as 
well  as  the  Prize  Court,  has  jurisdiction  to  rehear  and  revise 
its  oum  decrees^  but  will  very  reluctantly  permit  such  a  pro- 
ceeding, (g) 


SSCT.  XII. 

Of  the  Prizb 

COUBT. 


Sect.  Xlh^-Ofthe  Prize  Court. 

Sometimes  the  Prize  Court  has  been  described  as  if  it  were 
merely  a  branch  of  the  Court  of  Admiralty ;  (A)  but  although 
the  same  judge  usually  presides  in  each,  yet  his  authority  to 
hear  and  decide  prize  causes  entirely  depends  upon  a  special 
and  separate  commission  under  the  great  seal,  issued  at  the  com- 
mencement of  each  war,  and  the  whole  system  of  litigation  and 
jurisprudence  in  the  Prize  Court,  though  exceedingly  important 
is  peculiar  to  itself  and  is  governed  by  rules  not  applying  to  the 
Instance  Court  of  the  Admiralty,  which  is  a  mere  civil  tribu- 
nal, (t)  We  have  seen  that  in  general  injuries  against  the 
rights  and  law  of  nations,  or  committed  under  pretence  ot  cap- 
ture or  prixCf  are  never  cognizable  in  a  municipcd  Court,  but 
only  by  the  King,  or  some  Court  or  persons  particularly  com- 
missioned by  him  to  take  cognizance  of  such  injuries,  as  in  thb 
instance  of  our  Prize  Court  holden  under  a  particular  commis- 
sion, and  with  which  the  temporal  Courts  cannot  interfere  by 
prohibition ; (k)  and  there  is  no  proper  international  Court; 
and  no  action  can  in  general  be  sustained  in  a  municipal  Court 


(«)  1  Rob.  3S1. 

(/)  5  Rob.  R.  406. 

{g)  The  Vrouw  Htrmim,  1  Rob.  165. 

(fc)  3  Bia.  C.  70. 

(t)  Ja  Caugr.  Eden,  DoQgU594,614; 


ante,  vol.  i.  S,  note  (h),  16  and  818;  and 
see  Palmer's  Prac.  House  of  Lords,  370,  n. 
(k)  1  Madd.  Cb.  Pr.  15;  The  Har- 
mony, %  Dods.  Ad.  R.  70,  377. 


OF  THE  PBIZB  COURT. 


5S9 


for  a  hostile  capture  or  seizure  under  colour  ot  prize  at  sea  or  in 
foreign  parts,  (I)  though  a  mere  piratical  or  illegal  seizure  under 
pretence  of  war  is,  we  have  seen,  remediable  in  the  ordinary 
Court  of  Admiralty ;  (m)  when  the  taking  was  as  prize  the  pro- 
ceeding for  redress  must  be  in  the  Prize  Court  under  the 
existing  special  commission ;  (n)  nor  can  any  action  for  false  im- 
prisonment or  detention  of  goods  or  ship  be- sustained,  (o)  This 
jurisdiction  however  does  not  take  away  that  of  the  Court  of 
Chancery,  where  a  person,  in  whose  favour  an  adjudication  has 
been  made,  is  a  trustee  for  other  parties,  in  which  case  he  may 
be  compelled  in  a  Court  of  Equity  to  perform  such  trust,  ip) 

We  have  seen  that  where  the  property  is  in  value  under  100/« 
the  Prize  Court  will  determine  upon  the  right  on  a  summary 
proceeding,  {q)  No  prohibition  to  the  Prize  Court  of  Admi- 
ralty will  be  granted  for  proceeding  to  adjudication  on  a  ship 
taken  as  a  prize,  either  during  war,  or  even  after  the  cessation 
of  hostilities,  for  the  Court  has  jurisdiction  to  complete  what 
has  been  regularly  commenced,  (r) 

In  this  Court  of  Prize  are  directiy  decided  not  only  all  ques- 
tions relative  to  captures,  but  prize  and  sometimes  booty  (s)  (or 
prize  on  shore),  but  also  most  other  questions  upon  the  law  of 
nations,  though  sometimes  the  latter,  and  even  the  construction 
of  treaties^  are  collaterally  argued  and  determined  in  other 
Courts.  The  jurisdiction  of  the  Prize  Court  is  not  like  that  of 
the  Instance  Court  confined  to  transactions  on  the  sea,  but  ex-^ 
tends  as  well  to  hostile  seizures  on  shore.  (^)  It  has  been 
justly  observed  that  the  powerful  judgments  to  be  found  in  Sir 
Christopher  Robinson's  Reports,  commencing  A.  D.  1798,  and 
the  other  subsequent  reports,  are  models  of  judicial  intelligence, 
impartiality,  and  eloquence,  inducing  all  foreigners  to  admit 
that  the  English  modes  of  administering  of  justice  in  the 
Court  of  Admiralty  and  of  Prize  are  beyond  comparison  supe- 
rior to  those  of  any  other  foreign  tribunal  (m)  But  as  we  are 
now  in  a  state  of  peace  it  would  be  of  little  utility  to  add  further 
observations  on  the  jurisdiction  and  practice  of  the  Court  of 
Prize,  however  important  its  jurisdiction  in  time  of  war. 


CHAP.  V. 

8bot.  xn. 


(0  ElfthintUne  Y,Bedreechemed,  Knapp, 
Bep.  S16  to  361;  HUl  t.  Reardon,  % 
Siio.  &  Sto.  431 ;  S  Ross.  R.  606. 

(m)  Ante,  538.  n.  (t). 

(n)  Id. 

(o)  Id,  tUd.;  Faith  v.  P«8non,  Holt'a 
Chan,  Pr.  69,  70,  uote  14 ;  Ihukworih 
▼.  Tuchr,  9  Taunt.  7 ;  Bohon  ▼.  Gladaone, 
t  Taont.  85. 

(p)  HiU  T.  Reardon,  ft  Ross.  R«  608. 


(q)  Thi  Mercurim,  5  Rob.  127;  ante, 
▼ol.  i.  818. 

(r)  1  Madd.  15 ;  Tha  Hamimy,  S 
Dods.  Ad.  R.  78,  377. 

(i)  1  Hagg.  40. 

0)  Sir  W.  Scott  ia  The  Too  Friende, 
1  Rob.  Ad.  R.  283. 

(u)  See  Lord  Grefiville's  Speech  on 
the  RoMian  ConTention  of  1801,  p.  S8  a. 
and  1  Hagg.  Ad.  R.  t35,  note. 
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SSCT.  XIII. 


General  obser- 
vations. 


Sect.  XIIL — Of  the  Court  of  Bankruptcy  and  its  Subdivision^ 
as  each  Commissioner's  Courts  and  the  two  Subdivision 
Courts ;  Court  of  Review;  and  Appeals  to  the  Lord  Chan^ 
ceUor  or  to  House  of  Lords. 


\,  The  exiiting  Law  and  what  altera* 
tton  iDtrodaced  by  1  &  2  W.  4,  c.  56. 

2.  Abitrect  of  Stat.  1  &  f  W.  4,  c.  .56, 

with  Notes. 

3.  Abstract  of  Stat.  2  &  3  W.  4,  c.  114. 

4.  Abstract  of  the  General  Roles  and 

Orders  of  the  Court  of  Review. 


1.  Those  of  ISth  January,  t83t. 
S.  Of  f d  &  3d  February. 

3.  Of  15th  February. 

4.  Of  19th  March,  &c.  &c. 

5.  General  Observations  and   PreMDt 
Course  of  Proceeding. 


The  subsfonci 
of  the  former 
Bankrupt  law 
continues,  and 
only  the  pr«c» 
ttce  has  been 
materially 
altered,  and 
that  only  as  re- 
gards the  Court 
and  officers, 


The  last  of  the  CourtSi  having  as  well  original  as  appellate 
jurisdiction,  to  be  here  noticed,  is  ^'  The  Court  of  Bankruptcy^** 
and  in  which,  especially  under  the  recent  act  for  the  admimS' 
tration  of  the  bankrupt  law,  viz.  1  &  2  W.  4,  c.  56,  the  existence 
of  debts  and  claims  upon  a  bankrupt  and  rights  to  his  property 
may  be  investigated  and  decided,  and  when  facts  are  disputed 
may  be  tried  by  ajury,  and  there  are  a  succession  of  appeals  or 
reinvestigations  of  facts  as  well  as  o(  matters  of  law ;  as  from 
a  single  commissioner  to  one  of  the  two  Subdivision  Courts,  and 
from  thence  to  the  Court  of  Review,  and  from  thence  to  the 
Lord  Chancellor,  and  from  his  decision  even  to  the  highest  tri- 
bunal— the  House  of  Lords.  The  jurisdiction  of  the  Courts 
we  have  previously  considered  are  principally  confined  to  litigar 
tion  between  two  or  more  solvent  individuals ;  but  the  Courts 
of  Bankruptcy  have  jurisdiction  only  in  cases  where  a  trader  or 
person  subject  to  the  bankrupt  laws  is  not  only  supposed  to  be 
in  a  state  of  general  insolvency^  but  has  also  committed  an  act 
of  bankruptcy,  and  who  is  therefore  considered  to  be  no  longer 
capable  of  performing  his  pecuniary  engagements,  and  that 
therefore  it  is  fit  that,  as  far  as  practicable,  an  equal  distribution 
of  his  effects  amongst  all  his  creditors  should  be  secured  by 
vesting  the  property  in  some  third  person  or  persons,  to  be  admi- 
nistered under  some  public  and  uniform  authority. 

A  system  of  bankrupt  law  administered  under  a  commission  of 
bankruptcy  liBLi  long  been  established,  and  was  consolidated  by 
6  G.  4,  c.  16,  and  upon  that  statute  still  stands  the  substance  of 
the  law  of  bankruptcy  as  it  relates  to  the  person  who  may  become 
a  bankrupt,  the  act  of  bankruptcy,  the  debt  of  the  petitioning 
creditor,  who  may  cause  a  commission,  now  termed  a  fi€U, tohe 
issued,  the  debts  that  may  be  proved  so  as  to  receive  dividends, 
the  doctrine  o(  relation  to  the  act  of  bankruptcy,  the  law  of  re- 
puted ownership,an^  respecting  actions  by  and  against  assignees, 

wd  the  dividmi  and  the  certiji(;(4te*    The  laws  respecting 
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those  subjects  have  not  been  materially  altered^  so  that  the     ?^^^Ty|' 

treatises  of  the  Honourable  Mr.  Eden  (now  Lord  Henley  {x) ),  '- — 

of  Montague  and  Gregg,  (y)  and  of  Mr.  Deacon^  {z)  and  some 

minor  works^  and  the  author's  summary^  (a)  respecting  those 

subjects  are  still  in  a  great  degree  applicable.     But  as  regards 

the  Courts  and  the  official  jo^r^on^  by  whom  the  bankrupt  law 

is  to  be  administered^  as  well  as  the  practice^  the  recent  acts, 

1  &  2  W.  4,  c.  56,  and  2  &  3  W.  4,  c.  1 14,  coupled  with  the 

rules  and  orders  founded  thereon,  (6)  have  almost  entirely  Formal  commis- 

changed  the  jurisdiction  as  well  as  the  practice  upon  this  im-  "°"  an»wlied. 

portant  subject,  (e) 

Before  the  1  &  2  W.  4,  c.  56,  it  was  necessary  to  issue  a  Outline  of /«;- 
verbose    commission  addressed  to  several    commissioners   by  JJS  iJlictice,*^'* 
names,  and  of  whom  as  respected  the  metropolis  there  were  and  of  the  jw^- 
seventy,  and  three  of  whom  presided  on  every  occasion,  and  rated  juiiadic- 
received  Jees  for  each  meeting  however  short  or  trifling  the  **°°* 
occasion.  (cO     Assignees  also,  not  practically  acquainted  with 
the  duties  of  their  office,  were  chosen  by  the  creditors,  and 
had  the  entire  possession  of  and  control  over  the  estate,  and 
being  generally  in  trade  themselves  very  often  failed  with  large 
sums  belonging  to  the  estate  in  hand^  which  were  entirely  lost 
to  the  creditors. 

But  now,  in  lieu  of  such  commission,  the  Chancellor,  Master  The  issuing  of  a 
of  the  Rolls,  or  Vice-Chancellor,  or  the  Masters  of  the  Court 
of  Chancery,  acting  under  an  appointment  by  the  Chancellor, 
on  an  affidavit  and  bond  and  petition,  similar  in  substance  to 
those  previously  required^  may,  in  case  the  bankrupt  resides 
in  or  within  forty  miles  of  London,  issue  his  concise  j^t  under 
his  hand  in  lieu  of  such  commission,  and  thereby  authorize  such 
'  creditor  to  prosecute  his  complaint  in  the  Court  of  Bankruptcy, 
(i.  e.  before  one  of  the  six  appointed  commissioners,  and  with 


London  fiat. 


(i)  Eden's  Digest  Bankrupt  Law,  5  ed. 
A.D.  1833,  per  tot. 

(y)  Montague  &  Gregg's  Bkpt.  Law. 

(z)  Deacon's  Bankrupt  Law. 

(a)  See  a  compact  Sniumary,  Chitt.  on 
Bills,  8th  ed.  6S8  to  673,  which  was 
framed  purposely  to  give  a  concise  prac- 
tical view  of  the  Bankrupt  Law  for  the 
use  ofttudentt, 

(6)  Rules  and  Orden,  12  Jan.  1852  ; 
additional  Rules  of  same  date,  and  Rules 
2  Feb.,  15  Feb.,  19  March,  27  March, 
and  28  March,  183l,  stated  in  1  Dea- 
con &  Chittj's  Rep.  XXIIL  to  XXXII ; 
and  see  post,  551  to  555. 

(c)  The  student  will  find  a  clear  expo- 
sition of  the  Stat.  1  &  2  W.  4,  c.  56, 
and  the  first  Rules  and  Orders,  in  Mr. 
Stewart's  Practice  In  Bankruptcy.    The 

VOL.  IT. 


subsequent  Rules  and  Orders,  with  the  de- 
cisions thereon,  will  be  found  in  Chltty  & 
Deacon's  Rep. ;  and  see  Montague  & 
Bligh'sRep. 

(d)  It  frequently  occurred  that  merely 
for  the  purpose  of  examining  a  bankrupt 
or  a  thiid  person  respecting  some  matter 
of  fact  of  but  small  importance,  a  private 
meeting  of  three  commissioners  was  con- 
vened, and  fees  paid  to  each  commissioner, 
and  if  the  time  of  attendance  exceeded  two 
hours  it  was  considered  unreasonable,  and 
the  meeting  was  adjourned,  although  the 
commissioners  were  perhaps  merely  read- 
ing a  newspaper  all  tne  time,  excepting  at 
the  moment  of  signing  their  names ;  and 
thus  this  useless  tribuiud  was  as  expensive 
as  it  was  vicious.  See  also  Eden's  Bkpt, 
L.  79. 

Q  Q 
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ftuing  of 
ktiy  nat. 


The  issuine  of 
a  count 


the  power  of  appeal^  &c.)  (e)  and  which  fiat  is  directed  to  be 
filed  in  that  Court,  and  thereupon  any  one  or  more  of  the  siz 
commissioners  is  authorized  to  act  in  execution  of  the  act^  {J') 
and  he  is  selected  by  ballot  under  the  11th  and  ISth  Rules  or 
Orders  of  ISth  January,  183S,  made  in  virtue  of  that  act.  (g) 

To  provide  for  a  country  bankruptcy,  (that  is,  where  the 
bankrupt  resides  out  of  London,  or  more  than  forty  miles 
therefrom,)  the  judges  on  their  circuits  are  to  return  to  the  Chan- 
cellor the  names  of  barristers,  solicitors,  and  attomies  resident 
in  country  districts,  and  if  he  approve,  they  are  placed  on  a  list 
of  country  commissioners,  and  then  fiats  for  country  proceed- 
ings in  bankruptcy  are  not  to  be  directed  to  the  Court  of 
Bankruptcy,  or  prosecuted  before  one  of  the  six  commissioners, 
but  are  directed  to  some  one  or  more  of  such  persons  in  rota^ 
tion,  who  are  to  be  particularly  named  in  the  fiat,  and  are  there- 
upon to  act  as  such  commissioners  within  their  districts. 

The  Lord  Chancellor  alone  has  jurisdiction  under  the  19th 
section  by  his  order  to  anntd  a  fiat,  and  such  order  is  to  have 
the  efiect  of  the  former  proceeding  by  writ  of  supersedeas. 


An  analysis  of 
1  &  2  W.  4,  c. 
66,  altering  the 
jmisdiction  and 
powers  of  the 
Court  of  Bank- 
ruptcy  and  its 
satHlivisions. 

The  four  judges 
of  the  Court  of 
Review. 

The  six  com- 
missioners. 


An  outline  of  the  statute  1  &  2  W.  4,  c.  56,  (which  com- 
menced in  operation  from  and  after  the  11th  January,  183S,) 
may  here  be  useftil.  The  1st  section  constitutes  by  name  the 
entire  Court  or  jurisdiction,  "  the  Court  of  Bankruptcy,"  and 
enacts  that /our  persons  of  prescribed  standing  at  the  bar  shall 
be  the  judges  of  such  Court ;  and  six  persons,  being  barristers 
of  not  less  than  seven  years'  standing,  or  of  four  years*  standing 
at  the  bar,  who  have  practised  as  a  special  pleader  for  three 
years  below  the  bar,  commissioners  of  such  Court ;  (A)  and  then 


(0  1  &  2  W.  4.  c.  56,  sect.  12. 

(/)  Ibid.  sect.  13. 

(g)  Upon  the  granting  every  fiat,  whe- 
ther in  a  town  or  country  bankruptcy,  lOL 
is  to  be  paid  to  the  Chancellor's  Secre- 
tary of  Bankrupts,  and  all  which  sums 
are  once  a  week  to  be  paid  into  the  Bank 
of  England,  see  1  &  2  W.  4,  c.  56,  sect. 
45  'f  and  every  official  assignee  is  out  of 
the  first  monies  that  come  to  his  hands, 
and  immediately  after  the  choice  ol'  as- 
signees by  the  commissioners,  to  pay  20/. 
to  the  accountant-general ;  see  sect  40, 

It  will  be  observed,  that  the  London 
commissioners  and  other  officers  are  re- 
munerated by  a  fixed  salary ;  country 
commissionere  are  entitled  to  2O5.  for 
every  meeting,  with  a  like  fee  for  the  exe- 
cution of  every  deed,  (of  which  however 
there  are  but  few  since  1  &  2  W.  4,  c.  56, 
sects.  25, 26  and  27,)  and  for  every  certifi- 
cate, 6  G.  4,  c.  16,  sect.  22 ;  and  a  further 


allowance  of  20f .  to  commissionera  being 
barristers,  and  for  travelling  seven  miles  or 
upwards  to  the  place  of  meeting,  an  addi- 
tional fee  of  20s.  But  no  dtaiges  for  eating 
or  diinking  can  be  legally  made,  £r  pant 
HalUday,  7  Vin.  Abr.  77 ;  £r  farU  Httr- 
bin,  1  Rose,  59 ;  Ex  parte  GriffitkM,  2 
Rose,  342  ;  1  Madd.  R.  56  •  &  parte 
BuUer,  1  Mont  Dig.  638 ;  Eden's  (Ld. 
Henley's)  Bkpt  L.  Sd.  edit  81. 

{h)  Under  this  act  the  Hon.  Thomas 
Ersktne,  K.  C.  was  appointed  the  Chief 
Justice,  and  Sir  A.  Fell,  Sir  J.  Cross, 
and  Sir  G .  Rose  were  appointed  the  pnisne 
judges. 

The  vacancy  occasioned  by  the  death 
of  Sir  A.  Pell  has  not  been  filled  up.  so 
that  now  there  are  only  three  judges  of 
the  Court  of  Review.  And  the  Privy 
Council  Act,  3  &  4  W.  4,  c.  41,  sect  26, 
enables  two  of  the  judges  of  the  Court  of 
Review  to  form  the  Court  when  the  Chief 
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declares  that  the  same  Court  shall  be  and  constitute  a  Court  of    CHAP.  V. 

Law  as  well  as  Equity,  (A)  and  shall^  together  with  every  judge  : 1. 

and  commissioner  thereof,  have,  use,  and  exercise  all  the  rights,  Constituted  a 

.7i»       Court  of  Law 

incidents,  and  privileges  of  a  Court  of  Record  or  judge  of  a  and  Equity  and 
Court  of  Record  the  same  as  the  judges  of  the  Courts  at  West-  ®^  ^^-^^^^ 
minster,  (i) 

The  second  section  enacts  that  such  four  judges,  or  any  three  sect.  2.  The 
of  them,  shall  form  a  Court  of  Review y  which  shall  always  sit  in  ^^hale^tSr**^ 
public,  (excepting  when  otherwise  directed  by  that  act,  or  by  same  juiu- 
the  rules  to  be  made  in  pursuance  thereof,)  and  shall  have  chanceUor  pre- 
superintendance  and  control  in  all  matters  of  bankruptcy  as  Tiomly  had  on 
theretofore  exercised  upon  petition  to  the  Chancellor.    And  ^ 
the  3  &  4  W.  4,  c.  41,  sect.  1  and  26,  constituting  the  Chief 
Justice  of  the  Court  of  Review  one  of  the  judges  of  the  Judi- 
cial Committee  of  the  Privy  Council,  enables  any  two  of  the 
judges  of  the  Court  of  Review  to  hold  and  constitute  the 
Court  during  the  absence  of  the  Chief  Justice  when  attending 
such  Judicial  Committee. 

The  third  section  enacts  that  the  matters  to  be  heard  and  Sect  3.  Course 
determined  in  such  Court  of  Review  shall  be  brought  on  by  ?J  ^^"f^. 
way  of  petition,  motion,  or  special  case,  according  to  the  rules  view  to  be  on 
and  regulations  to  be  established  as  thereinafter  provided ;  and  Sr  specudcase?' 
the  decision  of  such  Court  of  Review  is  to  be  final  and  subject  Decision  of 
.only  to  an  appeal  to  the  Lord  Chancellor  on  matters  of  law  to^bTftld*?^ 
and  equity,  or  on  the  refusal  or  admission  of  evidence  only,  oept  on  appeal 
And  such  limited  matters  of  appeal  to  the  Chancellor  are  to  to  bel^eid^ 
be  only  on  a  special  case,  and  such  case  shall  be  approved  and  Jf||®"^|5f*  ^ 
certified  by  one  of  the  judges  of  the  Court  of  Review,  in  mat- 
ters arising  in  that  Court,  and  by  the  judge  trying  the  issue, 
in  matters  arising  out  of  the  trial  of  issues ;  and  the  determina- 
tion of  such  judge,  on  the  settlement  of  such  case,  shall  be 
final  and  conclusive.    The  appeal  to  the  Chancellor  under  this 
act  is  to  be  heard  only  by  the  Chancellor,  and  not  by  any  other 
judge  of  the  High  Court  of  Chancery ;  which  enactment,  it 
has  been  observed,  impliedly  abrogates  the  jurisdiction  of  the 
Vice-Chancellor  to  interfere,  excepting  only  in  issuing  his  fiat, 
(under  sect.  12,)  so  as  merely  to  initiate  proceedings  against  a 
bankrupt,  {k) 

Justice  is  absent  therefrom  by  reason  of  discretionary  power,  £cc.  £x  part«  King, 

his  attendance  at  the  Judicial  Committee  11  East,  92 ;  11  Yes.  417  ;  13  ibid»  181 ; 

of  the  Privy  Council.  15  ibid.  126 ;  Stewart's  Frac.  Bankruptcy, 

(h)  Even  before  this  act  commissioners  11,  note  (a). 

of  bankrupt  were  considered  as  having  (i)  1  &  2  W.  4,  c.  66,  sect  1. 

equitable   as  well   as  legal  jurisdiction,  \k)  Eden's  Bkpt.  L.  3  edit.  457,  and 

Bromley  v.  Geodcre,  1  Atk,  77 ,  and  as  to  ante,  449. 

Q  Q  S 
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JURISDICTION  OF  SUPERIOR  COURTS. 


CHAP.  V. 
Sect.  XIII, 

Sect  4.  Court 
of  Review  may 
direct  an  issue 
in  fact  to  be  tried 
before  one  of  its 
own  judges  or 
b^  a  judge  on 
circuit. 

Sect.  6.  Costs 
indiscretion  of 
Court. 


Sect.  6.  The  six 
commissioners 
to  form  two  Sub- 
division Courts 
of  three  commis- 
sioners each. 


Sect.  7.  Any 
one  commis- 
sioner may  exe- 
cute powers  of 
act,  except  that 
one  can  only 
commit  for  safe 
custody. 


SecU.  8,  9.  Of- 
ficial oaths  of 
judges,&c.;  ap- 
pointment of 
two  registrars. 

Sect.  10.  Attor- 
nies  and  solici- 
tors may  be  ad- 
mitted, and  how 
far  practise,  (m) 


The  fourth  section  authorizes  the  Court  of  Review  to  direct 
any  issue  of  fact  arising  therein  to  be  tried  by  a  jury  before 
one  of  the  judges  thereof,  or  before  a  judge  of  assize,  and  gives 
necessary  powers  to  compel  the  attendance  of  jurors  and  wit- 
nesses, and  to  enforce  the  orders  and  decrees  of  the  Court  of 
Review. 

The^th  section  declares  that  all  costs  of  suit  between  party 
and  party  in  the  said  Court  of  Review  shall  bie  in  the  discre- 
tion of  the  Court,  and  shall  be  taxed  by  one  of  the  masters  of 
the  Court  of  Chancery. 

The  sixth  section  enacts  that  the  six  commissioners  may  be 
formed  into  two  Subdivision  Courts,  consisting  of  three  commis- 
sioners for  each  Court,  for  hearing  and  determining  the  matters 
and  things,  and  making  the  examination  referred  to  each  Sub- 
division Court  by  sect.  30 ;  and  that  all  references  or  adjourn- 
ments by  a  single  commissioner  to  a  Subdivision  Court  shall  be 
to  the  Subdivision  Court  in  which  such  single  commissioner  be- 
longs, unless  in  case  of  sickness.  The  36th  rule  or  order  of 
ISth  January,  A.  D.  1832,  directed  that  the  first  Subdivision 
Court  should  consist  of  C.  F.  Williams,  J.  Evans,  and  R.  G.  C. 
Fane,  esquires ;  and  the  second  Subdivision  Court  should  con- 
sist of  J.  H.  Merivale,  S.  M.  Fonblanque,  and  £.  HoLroyd, 
esquires. 

The  seventh  section  enacts  that  any  one  of  the  six  commis- 
sioners may  execute  all  the  powers,  duties,  and  authorities 
given  by  any  bankrupt  act  the  same  as  if  he  had  been  specially 
named  in  a  commission,  with  the  exception  that  one  commis- 
sioner can  only  commit  for  safe  custody  ;  and  the  party  must 
within  three  days  following  be  brought  up  before  the  Subdivi- 
sion Court  or  the  Court  of  Review. 

The  eighth  section  prescribes  the  oath  to  be  taken  by  each 
judge  and  commissioner ;  the  ninth  section  authorizes  the  ap« 
pointment  of  two  registrars  and  eight  deputy  registrars.  (/) 

The  tenth  section  entitles  all  attomies  and  solicitors  of  either 
of  the  superior  Courts  at  Westminster  to  be  admitted  and  have 
their  names  enrolled  in  the  Court  of  Bankruptcy  without  any 
fee,  other  than  allowed  by  that  act,  viz.  5$.,  (m)  and  they  may 


(0  The  chief  judge  has  a  salary  of 
3000/.  per  annum,  the  puisne  2000/.  each. 
Each  commissioner  1500/. ;  each  chief  re- 
gistrar 800/.  per  annum ;  and  each  de- 
puty registrar  600/.  The  whole  expense 
of  the  establishment  is  now  36,400/.,  though 
formerly  it  was  about  70,000^ 

(m)  Deacon  and  Chitlv's  Reports,  5. 


It  is  not  necessary  that  a  person  suing 
out  9.  fiat  should  be  a  solicitor  in  chancery ; 
an  attorney  of  a  common  law  court  may 
obtain  and  prosecute  a  fiat,  WiOdntom.  t. 
Di^Ui,  1  B.  &  Cies.  158  ;  Poiy/  v.  WdA, 
3  Br.  &  B.  241.  If  guilty  of  fraud,  col- 
lusion  or  misconduct,  or  gross  ignorance 
or  negligence,  the  Lord  Chancellor  for* 
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afterwards  appear  and  plead  in  any  proceedings  in  that  Court     CHAP.  V. 

without  being  required  to  employ  counsel  (except  in  proceed- ^ L. 

ings  before  the  Court  of  Review,  and  upon  the  trial  of  issues 
by  jury).  But  any  other  person  not  admitted,  who  shall  prac- 
tise,  incurs  a  contempt  and  penalties  ;  and  attomies  admitted 
are  liable  to  the  like  consequence  as  attomies  and  solicitors 
practising  in  the  superior  Courts. 

The  11th  section  enacts,  ''  that  the  judges  of  the  Court  of  S.ii.  Pi>werof 
RevieWi  with  the  consent  of  the  Chancellor,  may  make  general  ^{^^  ^  ^^iJ^ 
rules  and  orders  for  regulating  the  practice  of  the  said  Court  general  rules 
of  Bankruptcy,  the  sitting  of  the  judges  and  commissioners 
thereof,  and  the  conduct  of  the  other  officers  and  of  the  prac- 
titioners therein."    Accordingly,  on  the  12th  January,  1833, 
thirty-six  such  rules  and  orders  were  made  and  promulgated, 
and  intended  to  regulate  all  subsequent  proceedings ;  and  some 
rules  were  at  the  same  time  made  relating  to  preceding  com- 
missions, and  a  form  of  petition  to  the  Court  of  Review  was 
prescribed ;  (fi)  and  subsequently  other  general  rules  and  orders 
have  been  also  made  under  this  power. 

The  Court  of  Bankruptcy  having  been  thus  constituted  of  S.  i2.  Tbe 
each  Commissioner's  Court,  the  two  Subdivision  Courts,  and  the  Master  of  the 
Court  of  Review,  (with  an  appeal  to  the  Lord  Chancellor  and  S°"''^u  ^    . 

,,«,..  .  1       TT  i»  Vice-Chancel- 

an  appeal  also  from  him  m  certain  cases  to   the  House  of  lor,  &c  when 
Lords),  (o)  the  statute  then  proceeds   to  enact,  (in  sect.  12,)  JJJehUfiJ^iif" 
"  that  in  lieu  of  the  former  commission,  the  Lord  Chancellor,  bankruptcy. 
the  Master  of  the  Rolls,  the  Vice-Chancellor,  and  each  of  the 
Masters  in  Chancery,  acting  under  any  appointment  by  the 


merly  might  on  petition  order  him  to  pay  ceed  at  once  to  this  extremity, 
coats  occasioned,  14  Ves.  209  ;   13  Ves.         Rule  nin  granted. 
62--67 ;    Buck,  24»  27  ;   and  for  gross  Afterwards,  on  4tb  July,  1834,  in  the 

misconduct  he  might  have  been  removed.  Court  of  Review,  in  the  same  matter  of 

1  Gl.  &  J.  78.    The  Court  will  only  ex-  Marks,  Mr.  Montagu  presented  a  petition 

ercise  a  mmmary  jurisdiction  over  an  at-  praying  the  Court  to  admit  substituted 

tomey  when  he  acted  in  the  character  of  service  of  an  order  upon  the  defendant,  it 

an  officer  of  the  Court  and  not  in  an  ordi-  being  sworn  that  he  was  not  to  be  found 

nary  case  between  attorney  and  client ;  at  home,  and  it  was  thought  that  he  had 

ExjHtrte  Bull,  3  Dea.  &  Chit.  116  ;  and  left  the  country.    The  order  had  reference 

see  Ex  parte  Hicks,  2  ibid,  573 ;  where  to  proceedings  instituted  against  the  de- 

the  Court  will  interfere  summarily,  Ex  fendant,  an  attorney,  for  striking  him  off 

parte  WiUiams,  3  Dea.  &  Chit.  103.  the  roll,  as  he  had  been  already  from  some 

Tuesday,  June  24,  1834,  In  re  Robert  other  CourU. 
Marks,  alias  Marsh* — Mr.  Montagu  ap-         llie  Court  granted  the  prayer  of  the  pe- 

plied  at  the  instance  of  the  Incorporated  tition. 

Law  Societyi   that  Robert  Marks,  alias         (n)  The  following  is   the    prescribed 

Marsh,  should  be  struck  off  the  roll  of  farm  of  petition: 
practitioners  belonging  to  this  Court,  a         In  the  matter  of  C.  D.  a  Bankrupt, 

similar  application  having   been  already  To  the  Right  Honourable  the  Chief  Jndg^ 
complied  with  in  the  Court  of  Exchequer.         and  the  other  Judges  of  the  Court  of 

The  Court  said,  that  as  the  party  in         Review.    The  humble  petition  of,  &c. 

(question  had  not  been  served  with  a  no-  Sheweth  that,  &c. 
tice  of  the  application,  it  would  not  pro-         (o)  Sect.  37, 
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s^^xui    Chancellor  to  be  given  for  that  purpose,  on  petitim  made  to 

the  Chancellor  against  any  trader  having  committed  any  act  q/" 

bankruptcy  by  any  creditor  of  such  trader,  and  upon  }aBjUmg 
such  qffidatii  and  giving  such  bond  as  is  by  law  required^  (p)  to 
issue  his  fiat  under  /Us  hand,  thereby  authorising  such  creditor 
to  prosecute  his  said  complaint  in  the  said  Court  of  Bank- 
ruptcy, (q)  or  to  prosecute  the  same  elsewhere  (r)  before  such 
discreet  and  proper  persons  as  the  Chancellor,  &c.  by  such 
fiat,  may  think  fit  to  nominate  and  appoint,  and  which  persons 
so  appointed  are  to  have  the  same  powers  as  if  they  had  been 
specially  assigned  by  a  commission. 
S.  13.  One  The  13th  section  enacts,  "  that  every  such  fiat  prosecuted  in 

to  acf  ^llJ^n     *^  said  Court  of  Bankruptcy  (meaning  a  London  bankruptcy) 
when  appointed  shall  be  filed  and  entered  of  record  in  the  said  Court,  and 

by  ballot  on  a      , ,  n    %        »  •     • 

town  fiat,  and    thereupon  any  one  or  more  of  the  six  commissioners  may  pro- 
i^d*for*  ^"    ^^^  thereon."    But  the  fiat  as  well  as  the  act  are  silent  as  to 

the  particular  London  commissioners;  and  therefore  the  11th 

of  the  General  Rules  and  Orders  of  the  12th  January,  18S2, 

directs  that  upon  every  application  for  an  appointment /or  ope»> 

i^  A  fioli  the  registrar  shall,  in  the  presence  of  the  solicitor 

applying  for  the  same,  aUot  such  fiat  by  ballot  to  one  qf  the 

commissioners  of  the  Court,  according  to  the  regulation  to  be 

from  time  to  time  prescribed  by  the  Court  of  Review,  except 

in  cases  of  second  or  renewed  fiats,  which  shall  go  to  the  simie 

commissioners  before  whom  the  former  commission  or  fiat  was 

prosecuted ;  and  the  12th  order  directs,  that  the  registrar  shall, 

in  the  presence  of  such  attorney  or  solicitor,  write  upon  the  face 

ofihefiut  the  name  of  the  commissioner  before  whom  the  same 

is  to  be  opened ;  and  thus  by  ballot  all  partiality  or  preference 

in  the  choice   of  the  London  commissioner  is  imperatively 

avoided. 

S.  15  and  16.         '^^  ^^^h  Section  prescribes  the  oath  of  the  commissioners ; 

Commissioners'  and  the  I6th  scction  enacts,  that  the  provisions  of  the  former 

ceedines  toad-  acts  relating  to  bankrupts  and  to  commissioners  of  bankruptcy, 

^"bSttk     t!"*^  &c.   shall  be  applicable  except  as  particularly  varied.    The 

single  commissioner  on  a  town  fiat,  therefore,  instead  of  the 
several  commissioners  named  in  the  commission  as  theretofore^ 
is  to  proceed  precisely  according  to  the  former  practice,  viz. 
ex  parte,  and  when  the  petitioning  creditor's  debt,  trading,  and 
act  of  bankruptcy  have  been  proved  before  him  to  his  satisfac- 


(p)  ObTiOQsIy  referring  to    tbe  pre-         (q)  i.  e.  meaning  in  the  Coart  m  Lm- 
Tioosly  existing  law  then  in  force  under  6     doH, 
G.  4,  c.  16.  (r)  Meaning  in  the  country. 
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tion,  he  is  to  proceed  to  adjudge  the  party  bankrupt  (s)    On  a     CHAP.  v. 
country  fiat  the  commissioners  (who  have  not,  like  the  London 


fixed  commissioners,  taken  a  general  oath  of  office,)  must  first 
qualify  themselves  by  taking  the  oath  directed  by  the  15th  sec- 
tion ;(^)  after  which  they  are  to  receive  the  evidence  of  the  peti- 
tioning creditor's  debt,  and  of  the  trading  and  act  of  bankruptcy, 
and  proceed  to  adjudge  the  party  a  bankrupt  as  heretofore. 

The  17th  section  prescribes  the  time  and  manner  of  proceed-  s.  17  and  is. 
ing  in  case  the  bankrupt  disputes  the  adjudication^  and  enacts,  ^herTblnifrupt 
that  in  that  case  he  shall  present  a  petition,  praying  the  reversal  disputes  his 
of  such  adjudication,  to  the  Court  of  Review  within  two  calendar  adjud'ic»tionr 
months  from  the  date  of  the  adjudication,  if  such  trader  {u) 
shall  be  then  residing  within  the  United  Kingdom ;  or  within 
three  calendar  months,  if  residing  elsewhere  in  Europe;  or 
within  a  year,  if  residing  elsewhere;  or  within  such  other  time  as 
the  Court  shall  allow,  not  exceeding  one  year ;  and  such  Court 
of  Review  shall  proceed  to  hear  and  decide  upon  such  petition ; 
or  there  may  be  an  issue  and  trial  by  a  jury,  and  an  appeal  to 
the  Chancellor  upon  matter  of  law  or  equity,  or  admissibility  of 
evidence,  (or)    Under  sect.  18  the  Chancellor  may  issue  another 
fiat  at  the  instance  of  another  creditor. 

The  22d  section  relates  to  official  assignees,  and  in  great  s.  2S.  Appoint- 
amelioration  of  the  former  practice  in  bankruptcy  (which  vested  mentofan^cwZ 
the  estate  of  the  bankrupt  wholly  in  persons  chosen  by  the  whom  property 
creditors,  and  who  perhaps  had  never  before  acted  in  such  a  ^^^' 
character,  and  not  unfrequently  misapplied  the  bankrupt's  es- 
tate, (y)  )  now  enacts,  that  a  number  of  persons,  not  exceeding 
thiriyy  being  merchants,  brokers,  or  accountants,  who  were 
or  had  been  engaged  in  trade  in   London  or  Westminster^ 
should  be  chosen  by  the  Chancellor  to  act  as  official  assignees 
in  all  bankruptcies  prosecuted  in  the  said  Court  of  bankruptcy, 
(that  is,  under  a  London  fiat,)  and  one  of  whom  should  in  all 
cases  be  an  assignee  of  each  bankrupt's  estate,  together  with 
the  assignee  or  assignees  chosen  by  the  creditors  ;  such  official 
assignee  to  give  such  security,  to  be  subject  to  such  rules,  to  be 
selected  for  such  estate,  and  to  act  in  such  manner,  as  the 
judges  of  the  Court  of  Review,  with  the  consent  of  the  Lord 
Chancellor,  should  direct;  and  such  official  assignee  alone  is  to 
possess  and  receive  rents,  and  all  estates  real  and  personal  of 


(t)  £den*A  fiankiupt  Imw,  Sd  ed.  7t,  of  disputing  In  adjodication  may  be  that 

73.  there  was  no  trading. 

(I)  Ibid.  p.  79.  (x)  Eden's  Bankrupt  Law,  3d  ed.  73^ 

(tt)  Sie    }n  statute^    serf  qumr€  if  it  74. 


•hould  not  hare  been  jMirty,  ai  one  ground         (y)  Ibid*  f07,  a. 
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CHAP.  V. 
Sect*  XIII. 


OflBcial  assig- 
nee, how  bal- 
loted for  by 
rotation  on  a 
town  fiat. 


S.  25,  26,  27. 
Necessity  fur 
instruments  of 
assignment  or 
conveyance  to 
assignees  abro- 
gated, (s) 

S.  34.    Proof  of 
debts  by  affida- 
vit and  proceed- 
ings thereon  if 
disputed  and 
trial  by  jury. 


the  bankrupt^  (save  only  when  others  were  directed  by  the  said 
Court  of  Bankruptcy,  or  a  judge  or  a  commissioner  thereof,)  and 
all  stock  in  the  public  funds,  and  monies  and  negociable  secu- 
rities, are  to  be  forthwith  transferred,  delivered,  and  paid  by 
such  official  assignee  into  the  Bank  of  England^  to  the  credit 
of  the  accountant-general  of  the  Court  of  Chancery,  or  he  in- 
curs a  penalty. 

The  23d  section,  however,  provides  that  the  official  assignee 
shall  not  interfere  with  the  creditors'  assignee  in  the  appoint- 
ment or  removal  of  a  solicitor  or  attorney,  or  in  the  sale  of  the 
bankrupt's  estate. 

The  17th  and  18th  Rules  of  ISth  January,  1832,  direct 
that  the  official  assignees  shall  be  divided  equally  among  the 
six  commissioners,  and  that  each  commissioner  shall  appoint 
his  appropriated  assignees  to  act  in  rotation  under  the  several 
bankruptcies  prosecuted  before  him,  such  rotation  to  be  settled 
by  ballot,  except  in  special  cases  to  be  referred  by  the  commis- 
sioners adjudicating  them  to  the  other  commissioners  of  his 
Subdivision  Court,  or  the  Court  of  Review. 

The  35th,  26th,  and  27tli  sections  vest  the  property  in  the 
assignee  or  assignees  for  the  time  being,  without  the  useless 
necessity  for  any  deed  or  conveyance,  as  theretofore  required. 

The  34th  section  relates  to  the  proof  of  elebtg,  and  intro- 
duces a  convenient  alteration  in  the  proceeding,  which  formerly 
required  each  creditor  to  attend  in  person  before  the  commis- 
sioners and  sign  in  their  presence  a  written  deposition  upon  oath 
of  his  debt,  (a)  This  section  authorizes  any  creditor  to  make 
proof  of  his  debt  by  affidavit ^  sworn  before  one  of  the  judges 
of  the  Court  of  Review,  or  a  commissioner,  or  a  master  in 
chancery,  ordinary  or  extraordinary ;  or  if  such  creditor  reside 
out  of  England,  by  affidavit  sworn  before  a  magistrate  where 
such  creditor  shall  be  residing,  and  attested  by  a  notary  public, 
British  minister  or  consul ;  subject,  nevertheless,  to  such  rules 
and  orders  touching  the  personal  attendance  of  any  creditor  to 
make  such  proof  according  to  the  then  existing  laws  and  prac- 
tice in  bankruptcy,  as  the  Court  of  Review,  with  the  consent  of 
the  Chancellor,  shall  make  and  direct.  (6)    Section  30  authorizes 


(t)  See  Eden's  Bankrupt  Law,  223  to 
358. 

(a)  6  G.  4,  c.  16,  s.  46;  £x  parte 
WodUy,  1  Gl.  &  J.  395 ;  Expartt  Synus, 
11  Ves.  531,  and  see  now  Eden's  Bkpt 
L.  3d  edit.  100. 

(6)  This  was  to  continue  the  power  of 
examining  the  creditor  pro?iDg  as  to  the 


consideration  of  the  debt,  it  not  being 
comptdxry  to  receive  the  proof,  1  Atk. 
71,  223  ;  especially  when  the  nerits  of 
the  debt  may  be  questionable,  see  £r  parie 
ButterfiU,  1  Rose,  193  ;  1  Ves.  &  B. 
314;  Ex  parte  KemJud,  1  Rose,  149; 
Ex  paru  Symn,  11  Vet.  531;  Eden's 
Bkpt«  L.  3d  edit.  101. 
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the  commissioners  to  adjourn  the  examination  of  a  proof  of  a     CHAP.  v. 

debt  to  be  heard  before  a  Subdivision  Court,  so  as  to  have  the     S»ct.  XIII. 

assistance  of  two  other  commissioners,  and  which  latter  Court  is 

to  proceed  with  such  last  mentioned  examination,  and  finally, 

without  any  appeal  (except  upon  matter  of  law  or  equity  or  the 

refusal  or  admission  of  evidence,)  shall  determine  upon  such 

proof  of  debts ;  but  it  is  provided,  that  in  case,  before  the  single 

commissioner  or  the  Subdivision  Court,  both  parties  ^  the  assignees 

or  the  major  part  of  them  and  the  creditor,  consent  to  have  the 

validity  of  any  debt  in  dispute  tried  by  B,jury,  an  issue  shall  be  Trial  by  a  jar^ 

prepared  under  the  direction  of  the  commissioners  or  Sub-  **  j*J?**™^*  ^' 

division  Court,  and  sent  for  trial  before  the  chief  judge  or  one 

or  more  of  the  other  judges ;  and  if  one  party  only  applies  for 

such  issue  the  said  commissioners  or  Subdivision  Court  shall 

decide  whether  or  not  such  trial  shall  be  had,  subject  to  an 

appeal  as  to  such  decision  to  the  Court  of  Review*  (c)    The 

33d  section  enables  the  Court  of  Review  to  grant  a  new  trial. 

With  respect  to  appeals,  the  31st  section  enacts,  that  if  a  s.3i&39.  in 
commissioner  or  one  of  the  Subdivision  Courts  shall  determine  ^J^*."*®*  *•>« 

decttion  of 

any  pomt  of  law  or  matter  of  equity,  or  decide  on  the  refusal  commitsionen 
or  admission  of  evidence  in  case  of  any  disputed  debt,  such  mat-  q^^^  may  be 
ter  may  be  brought  under  the  review  of  the  Court  of  Review  appealed  from 
by  the  party  who  thinks  himself  aggrieved,  and  the  proof  of  the  Review  and 
debt  shaU  be  suspended  until  such  appeal  sbaU  be  disposed  of,  ^^^^^^ 
and  a  sum  not  exceeding  any  expected  dividend  on  the  debt  in 
dispute  may  be  set  apart  in  the  hands  of  the  accountant  general 
until  such  decision  be  made,  and  in  the  like  manner  there  may 
be  an  appeal  on  the  like  matter  of  law  or  equity  from  the  Court 
of  Review  to  the  Lord  Chancellor.    The  32d  section  enacts, 
that  if  the  Court  of  Review  shall  determine  on  any  appeal 
touching  any  decision  in  matter  of  law  upon  the  whole  merits 
of  any  proof  of  debt,  then  the  order  of  the  said  Court  shall 
finally  determine  the  question  as  to  the  said  proof,  unless  an 
appeal  to  the  Chancellor  be  lodged  within  one  month  from  such 
determination ;  and  in  case  of  such  an  appeal,  the  determination 
of  the  Chancellor  shall  be  final  touching  such  proof;  but  if  the 
appeal,  either  to  the  Court  of  Review  or  to  the  Chancellor,  shall 
be  allowed  in  relation  to  the  admission  or  refusal  of  evidence, 
then  the  proof  of  the  debt  shall  be  again  heard  by  the  commis- 
sioner or  Subdivision  Court  and  the  said  evidence  shall  then  be 
admitted  or  rejected  accordingly.    We  have  seen  that  the  3rd 


(c)  The  introdaction  by  this  act  of  the  power  of  trying  the  eiiitence  of  a  dispated 
debt  by  a  jwy  it  nuirtly  new. 
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CHAP.  V.     section  prescribes  the  ma$mer  in  which  appeals  from  the  Court  of 

..J^ 1.  Reyiew,  viz.  by  special  case,  shall  be  brought  before  the  Chan* 

cellor,  and  that  the  same  must  be  determined  by  himself  and  not 
delegated  to  the  Master  of  the  Rolls  or  Vice-Chancellor,  (d) 
s.  37.  Appeal  The  S7th  section  relates  to  appeals  to  the  House  of  Lords 
Lo^,  wi^i^d  ^^  enacto,  that  in  case  the  Chancellor  shall  deem  any  matter  of 
bow  it  may  be  law  or  equity,  brought  before  him  by  way  of  appeal  from  the 
proseco    .       Court  of  Review,  to  be  of  sufficient  difficulty  or  importance  to 

require  the  decision  of  the  House  of  Lords,  or  in  case  both 
parties  in  any  proceeding  before  the  Court  of  Review  shall 
desire  that  any  such  matter  may  be  determined  in  the  first  in- 
stance by  the  House  of  Lords  and  not  by  the  Chancellor,  then 
tiie  Chancellor  or  Court  of  Review  may  direct  the  whole  facts 
whereupon  such  question  shall  arise  to  be  stated  in  the  form  of 
a  petition  of  appeal  to  the  House  of  Lords,  and  the  party 
appealing  may  carry  such  appeal  to  the  House  of  Lords  m  like 
manner  as  other  appeals  are  preferred  to  that  House ;  and  the 
section  then  contains  directions  respecting  the  mode  of  stating 
the  facts  in  such  petition. 
Summary  of  This  act  Contains  several  minor  regulations,  as  that  a  commis- 

n!oDtViD*i*&  s  sJ^**®'  ^^^y  appoint  two  or  more  instead  of  tiie  three  public 
W,  'h,  c.  56.      meetings  under  the  former  act  for  the  bankrupt  to  surrender  and 

conform,  and  the  last  of  which  meetings  is  to  be  on  the  forty- 
second  day  after  the  publication  of  the  bankruptcy  in  the  Grasette, 
and  that  the  choice  of  assignees  shall  take  place  at  the  first  of 
such  two  meetings,  (e)  The  judges  and  commissioners  are  also 
authorized  to  take  the  whole  or  any  part  of  the  evidence  given 
before  them  either  viva  voce  on  oath  or  upon  affidavit.  (/)  Sec- 
tion A&  enacts,  that  no  commission  or  fiat  shall  be  superseded  or 
annulled,  nor  any  adjudication  reversed,  by  reason  only  that  the 
same  has  been  concertedhy  and  between  the  petitioning  creditor, 
his  solicitor  or  agent,  or  any  of  them ;  and  the  bankrupt,  his 
solicitor  or  agent,  or  any  of  them,  except  in  cases  then  pend- 
ing, (g)  Section  S8  autiiorizes  the  assignees,  with  the  approba- 
tion of  the  proper  Subdivision  Court,  to  appoint  the  bankrupt 
himself  to  superintend  the  management  of  the  estate,  or  carry 
on  the  trade  for  the  creditors,  and  otherwise  to  act,  and  on  such 
terms  as  they  may  think  fit,  which  enactment  is  entirely  new. 

The  4Sd  section  enacts,  that  if  the  assignees  agree  to  refer 
any  matter  in  such  manner  as  by  law  they  were  then  already 
empowered  to  do,  such  agreement  of  reference  may  be  made  a 

d)  Sect  5,  afU«,  543.  (^)  It  was  formerly  otbcnrise^  1  Roae, 

«)  Sect.  20.  Sr ;  1  Back,  77.  «d7  j  1  GL  &  Jam.  17  j 

~)  Sect.  38.  Bal.  N.  P.  39. 
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rule  of  ihe  Court  of  Bankruptcy.    The  57th  aection  authorizes    g^^^'j^; 

each  comnussioner  to  order  and  allow  such  sum  as  he  thinks 

reasonable  to  be  paid  to  the  official  assignee  as  a  remuneration 
for  his  services. 

On  the  15th  August,  1832,  another  act  relating  to  bankruptcy  Substance  of  the 
was  passed  to  amend  the  laws,  viz.  2  &  S  W.  4,  c.  1 14.,  proyiding  w.  Vc  ii4, 
for  the  custody  of  records  under  former  commissions  of  bank-  {"^^^^'^s  ^ 
rupt  and  to  their  enrolment.  Section  5  enacts,  that  fiats  shall 
be  entered  of  record  on  application  of  any  interested  party,  and 
without  any  written  petition  for  the  purpose;  and  section  6 
prescribes  the  fees  for  entry  of  commissions  and  flats ;  section 
8  enacts,  that  no  fiat  shall  be  received  in  evidence  unless  first 
entered  of  record ;  and  section  9  provides,  that  upon  the  prO" 
dueiion  of  any  commission,  fiat,  adjudication,  assignment,  ap- 
pointment of  assignees,  certificate,  deposition,  or  other  proceed- 
ing in  bankruptcy,  purporting  to  be  sealed  with  the  seal  of  the 
said  Court  of  Bankruptcy,  or  of  any  writing  purporting  to  be  a 
copy  of  any  such  document,  and  purporting  to  be  sealed  as  afore- 
said, the  same  shall  be  received  as  evidence  of  such  documents 
respectively  and  of  the  same  having  been  so  entered  of  record, 
without  any  further  proof  thereof.  But  perhaps  the  most  im- 
poTiant  enactment  is  contained  in  the  7th  section,  viz.,  that  the 
deposition  of  a  deceased  witness  relative  to  a  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcy,  duly  entered  of  record, 
shall  be  admissible  in  emdenee  and  have  the  same  effect  as  if 
the  matters  alleged  therein  had  been  deposed  to  by  the  same 
¥dtness  in  such  Court  according  to  the  ordinary  course  and 
practice  thereof,  subject,  however,  to  the  qualifications  therein 
prescribed. 

We  have  already  adverted  occasionally  to  the  General  Rules  The  Roles  and 
and  Orders  of  the  Judges  of  the  Court  of  Review,  made  and  ^'^^'l  ^f»?n**^ 

®  '  on  1  &  2  W.  4, 

promulgated  on  the  12th  of  January,  A.  D.  1832,  under  the  c.  56,  s.  ii, 
11th  section  of  1  &  2  Wm.  4,  c.  5&,  and  several  other  subse-  «»»'*' **^- 
quent  Rules,  which  may  be  thus  abstracted  :— 

Rule  Ist.  Prescribes  that  all  affidavits  shall  be  filed  with  the  The  General 
reiristrar.  'Rxi\^^  and 

®  *  Orders,  12  Jan. 

2d.  That  the  registrar's  office  shall  be  at  the  Court  of  Com-  A.D.  1832. 
missioners  of  Bankrupts  in  Basinghall  Street,  London,  and 
shall  be  kept  open  daily,  except  Sundays,  from  ten  in  the 
morning  until  four  in  the  afternoon,  and  in  the  evening  from 
seven  to  nine; 
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CHAP.V.         3d.  That  attornies  shall  be  admitted  and  enrolled  in  the 

'^^' '—  Court  of  Bankruptcy  by  order  of  Court  of  Review. 

4th.  That  such  admission  and  enrolment  shall  be  upon  pro* 
duction  of  a  certificate  from  the  proper  officer^  and  upon  filing 
his  own  affidavit  of  his  being  such  attorney  or  solicitor  and  of 
the  date  of  his  former  admission,  such  affidavit  to  be  sworn  by 
him,  if  residing  in  London  or  within  ten  miles,  before  the  Court 
of  Review,  and  if  residing  elsewhere,  before  a  Master  in 
Ordinary  or  Extraordinary  in  Chancery,  (/i) 

By  Order  5  only  the  sum  of  5s.  and  not  25s.  are  de* 
mandable.(f) 

The  6th  Rule  requires  every  attorney  and  solicitor  admitted 
in  the  Court  of  Bankruptcy  to  enter  in  the  registrar's  book,  at 
his  office,  his  name  and  place  of  abode,  or  some  other  proper 
place  in  London,  Middlesex  or  Southwark,  within  one  mile  of 
that  office,  where  he  may  be  served  with  notices,  summonses, 
orders  and  rules  in  matters  depending  in  the  said  Court,  and 
in  case  of  neglect,  then  the  fixing  up  of  any  notice  or  the  copy 
of  a  summons,  order  or  rule  for  such  attorney  or  solicitor  in  the 
office  of  the  chief  registrar  shall  suffice. 

Rule  9th.  That  all  proceedings  before  the  Commissioners 
in  the  Court  of  Bankruptcy  shall  be  written  on  parchment  or 
paper  of  one  uniform  size,  and  shall  remain  of  record  in  the 
said  Court. 

Rules  10, 11  and  12,  relate  to  the  filing  of  fiats  and  allotting 
Commissioners  by  ballot  as  already  shewn,  and  the  registrar  s 
writing  the  name  of  the  elected  commissioner  on  the  fiat,  (k) 

Rule  13  requires  the  fiat  to  be  prosecuted  before  the  elected 
commissioner,  unless  otherwise  specially  ordered  by  the  Court 
of  Review  or  one  of  its  judges. 

Rule  14  requires  the  commissioners  to  sit  daily  (Sundays  and 
holidays  thereafter  to  be  named  only  excepted)  at  ten  o'clock^ 
at  the  Court  of  Commissioners  of  Bankrupts  in  Basinghall 
Street,  and  shall  hold  their  Subdivision  Courts  at  the  same  place 
as  occasion  may  require.  {I) 

Rule  15.  That  a  deputy  registrar  shall  attend  upon  each 
commissioner  to  take  minutes,  to  draw  up  and  have  the  charge 

(/i)  As  to  who  may  be  admitted,  see  nunc  pro  tone,  Ex  parU  raii}ier,3  Dea.& 

ante,  544.    If  an  attorney  be  unable  from  Chit.  10. 

bbdily  infirmity  to  attend  to  be  sworn  in,  (t)  1  Dea.  &  Chit.  Rep.  5. 

he  may  be  allowed  to  be  admitted  on  an  (Jk)  Ante,  546. 

affidavit  sworn  before  sach  master,  £t  (0  It  will  be  observed  that  the  dtira- 

parte  Swain^  1  Dea.  &  Chit.  15.    And  tion  of  the  commissioners*  stay  at  the  office 

under  special  circumstances  a  person  may  is  not  fixed.   The  registran  are,  by  rule  8, 

be  admitted  as  an  attorney  of  this  Court  to  continue  at  their  office  till  four  o'clock. 
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of  all  proceediDgs  before  him  under  the  superintendence  of  the    chap.  v. 
chief  registrar.  Sect.  XIII. 

Rule  16.  In  lieu  of  attaching  a  copy  of  the  Gazette  as  there- 
tofore, the  deputy  registrars  are  to  make  a  memorandum  of  the 
appearance  of  the  advertisement  in  the  Gazette,  and  of  the  date 
thereof,  with  proper  reference  to  the  file  to  facilitate  search. 

The  17th  and  18th  Rules,  we  have  seen,  direct  that  the 
official  assignees  shall  be  divided  equally  amongst  the  six  com- 
missioners, and  be  chosen  by  ballot. 

The  20th  Rule  directs  that  the  appointment  of  any  assignee 
to  any  bankrupt's  estate  shall  be  under  the  hand  of  the  com- 
missioner, and  shall  remain  of  record  in  the  said  Court  of 
Bankruptcy ;  and  certificates  of  such  appointment,  under  the 
seal  of  the  Court,  shall  be  delivered  to  such  assignee  by  the 
registrar  on  application  for  the  same. 

The  2 1st  Rule  prescribes  that  no  official  assignee  shall, 
either  directly  or  indirectly,  carry  on  any  trade  or  business,  or 
hold  or  be  engaged  in  any  office  or  employment  other  than  his 
said  office  and  employment. 

The  2Sd,  33d  and  S4th  Rules  require  each  official  assignee 
to  find  sureties  to  the  extent  of  6000/.  and  execute  to  the  two 
registrars  a  joint  and  several  bond  in  the  penal  sum  of  6000/. 
and  enjoin  certain  notices  and  proceedings  respecting  the  same. 

The  25th  Rule  enjoins  each  official  assignee  to  obey  the  in- 
struction of  his  commissioner  or  of  the  Court  of  Review. 

The  26th  Rule  orders  each  official  assignee  to  pay  into  the 
Bank  of  England  all  monies  as  soon  as  they  amount  to  100/., 
and  to  deliver  an  account  therewith. 

The  27th  Rule  recommends  each  commissioner  to  allow  to 
the  official  assignees  one  per  cent,  on  the  monies  they  receive, 
and  one  and  a  half  per  cent,  more  on  the  monies  actually  divided, 
but  subject  to  reduction  by  the  Court  of  Review. 

The  28th  and  29th  Rules  direct  that  a  messenger  shall, 
upon  taking  possession,  forthwith  take  an  inventory  of  the 
bankrupt's  e£fects,  but  that  no  appraisement  shall  be  made  or 
other  expenses  incurred  without  the  special  direction  of  the 
commissioner,  until  after  the  appointment  of  the  creditors'  as- 
signees, and  a  table  of  reduced  messenger's  fees  is  then  recom" 
mended. 

Rule  30  directs  that  all  petitions  presented  to  the  Court  of 
Review  shall  be  entered  in  the  registrar's  office,  and  that  the 
fiat  directing  the  attendance  thereon  shall  be  under  the  seal  of 
the  Court  of  Bankruptcy,  and  that  the  original  petition  shall, 
when  served,  be  returned  to  the  registrar  on  or  before  the 
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ctiAP.  V.     hearing  and  be  filed  of  record,  and  that  it  shall  not  be  necessary 

'^^*    ^  ^'     to  recite  such  petition  at  length  in  any  order  pronounced  by 

the  Court  thereon. 

Rule  31.  All  the  process  of  the  Court  of  Review  shall  be 
under  the  seal  of  the  Court  of  Bankruptcy. 

Rule  82.  That  all  agreements  of  reference  to  be  made  rules 
of  the  Court  of  Bankruptcy  shall  be  so  made  by  order  of  the 
Court  of  Review,  and  all  matters  arising  thereon  shall  be  beard 
and  determined  by  the  Court  of  Review. 

Rule  S3.  That  all  recognizances  to  be  taken  and  acknow- 
ledged in  the  Court  of  Bankruptcy  shall  be  taken  and  acknow- 
ledged before  the  Court  of  Review. 

Rule  35.  That  the  practice  in  the  Court  of  Review  shall, 
until  otherwise  ordered,  be  conformed  as  nearly  as  may  be  to 
the  present  practice  in  matters  before  the  Chancellor. 

Rule  36.  That  the  first  Subdwision  Court  shall  consist  of 
C.  F.  Williams,  Joshua  Evans  and  R.  6.  C.  Fane,  Esquires  ; 
and  the  second  Subdivision  Court  shall  consist  of  J.  H.  Merf- 
vale,  S.  M.  Fonblanque  and  E.  Holroyd,  Esquires. 

T.  Erskine,  C.  J. 
Albert  Pell,  J. 
J.  Cross,  J. 
G*.  Rose,  J. 
IS  January,  183S,  approved  Brougham,  C. 

General  Order,       //  is  ordered  that  cach  official  assignee  shall  present  for  ac^ 
tm.  ^®^"*'*^'  eeptanee  all  unaccepted  bills  of  exchange  as  soon  as  he  shall 

receive  the  same  and  before  he  deposits  them  in  the  Bank  of 
England  as  thereinafter  directed. 

That  each  official  assignee  shall  deposit  in  the  Bank  of  Eng- 
land, to  the  credit  of  the  accountant-general  of  the  Court  of 
Chancery,  all  bills^  notes  and  other  negociable  instruments, 
(except  unaccepted  bills),  as  soon  as  he  shall  receive  the  same, 
with  a  statement  in  writing,  with  the  cashier  of  the  bank,  stating 
the  date,  contents,  &c.  and  take  a  receipt  for  the  same,  to  be 
produced,  when  required,  to  the  commissioners,  and  the  cashier 
is  to  duly  present  such  securities  for  pajrment,  and  if  paid  pay 
the  proceeds  into  the  bank  to  the  credit  of  such  accountant- 
general.  And  in  case  such  security  be  dishonoured,  the  cashier 
is  to  deliver  the  same  to  a  notary  to  be  duly  noted  and  pro- 
tested, and  who  is  to  return  the  same  to  the  cashier  to  be  again 
deposited  in  the  bank. 

Signed  by  the  same  Judges. 
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Court  of  Review,  15  Febraaryi  I83S.     chap  v. 
It  is  further  ordered  that  official  assignees  shall  gire  due     ^"^^^  ^^^^' 
notice  of  dishonoured  bills,  notes  and  other  negodable  securities.  General  Order, 

15  February, 
1832. 

Court  of  Review,  19  March,  1882. 
It  is  ordered,  that  in  all  matters  referred  by  this  Court  to  any  General  Order, 
judge  or  commissioner  of  the  Court  of  Bankruptcy,  he  may  in  *^^"^^»  ^^^^* 
his  report  state  such  special  circumstances  as  he  shall  think  fit 
without  being  specially  directed  so  to  do. 

When  bankrupts  holding  short  bills^  the  property  of  a  cus* 
tomer,  become  a  bankrupt,  the  customer  may  on  petition  to  the 
Court  of  Review  obtain  an  order  for  the  accountant-general  to 
deliver  such  bill  to  enable  him  to  proceed  thereon.  His  Honour 
the  Chief  Judge  said  that  there  ought  to  have  been  no  diffi- 
culty in  such  a  case,  for  there  was  a  general  order  that  upon  the 
dishonour  of  any  bill  it  should  be  restored  to  the  official  as« 
signee.    The  prayer  of  the  petition  was  granted,  (m) 

The  Bankrupt  Law  at  present  stands  thus.    The  6  Q.  4,  ^*  G«?e«l  ob- 

4^11         'ii  1  1  111  aervationa  on 

c.  16,  s.  1,  describes  the  persons  who  may  be  made  bankrupts,  the  effect  of  the 
Sections  2  to  8  define  the  acts  of  bankuptey.    Section  IS,  the  ^^^^^^ 
affidavit  and  bond  to  foimd  a  commission,  which  were  precisely  present  coarse 
as  now  required.    The  rest  of  that  act  prescribed  the  other  \^  ^J^^^\ 
parts  of  the  law  of  bankruptcy,  most  of  which,  as  already  ob-  >^'  vrcvmg  a 
served,  is  still  in  force.    The  new  act  1  &  2  W.  4,  c.  66,  s.  12,  other  proceed- 
in  addition  to  the  Lord  Chancellor,  also  authorizes  the  Master  ^"S^  thereupon. 
of  the  Rolls,  the  Vice-Chancellor,  or  a  Master  of  the  Court  of 
Chancery  (when  so  especially  authorized  by  the  Chancellor)  to 
issue  his  jfio^  in  Ueu  of  the  commission  theretofore  issued  under 
6  Geo.  4,  c.  16,  s.  IS.    But  the  most  important  alterations  are 
in  1st,  constituting  each  of  the  six  appointed  commissioners  a 
separate  and  subordinate  Court;  and  then,  as  a  Court  of  Ap^ 
peal,  or  to  assist  each  commissioner,  are,  2dly,  two  Subdivision 
Courts  of  three  commissioners :  Sdly,  is  the  Court  of  Review, 
holden  before  a  chief  justice,  (who  is  also  one  of  the  judges  of 
the  judicial  committee  of  the  privy  councQ,  under  S  &  4  W.  4, 
C.413  s,  1,)  and  at  present  two  other  judges,  to  whom  are  dele- 
gated all  the  powers  that,  under  the  former  system,  were  vested 
in  the  Lord  Chancellor  on  a  petition  in  bankruptcy  from  the 
decision  of  any  of  the  former  seventy  commissioners  or  country 
commissioners,  now  abolished.     This  Court  of  Review  is  a 
Court  of  Appeal  as  well  from  the  decision  of  each  commissioner, 
as  also  from  both  the  Subdivision  Court s«  and  in  case  the  proof 

Cm)  £s  TparU  EUu  and  athm.   In  r$  Sir     16  April,  18S1.    Chitty  on  BiUi,  8  edit. 
Q§Qrg$  DuektU  mid  Co.,  Court  of  Re?iew»     805. 
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CHAP.  V. 
Skct.  XIII. 


The  practical 
coarse  of  pro- 
ceeding to  ob- 
tain and  proae- 
cote  a  fiat. 


of  a  debt  is  disputed,  has  power  to  summon  a  jury  and  try  the 
existence  of  the  debt,  before  one  of  the  judges  of  the  Court  of 
Review  or  a  judge  on  the  circuit.  It  is  also  a  Court  of  Law 
and  Equity  and  of  Appeal  from  the  decision  of  such  commis- 
sioner and  Subdivision  Courts,  and  upon  the  improper  admis- 
sion or  rejection  of  evidence.  And  upon  a  special  case,  there 
is  an  appeal  from  the  Court  of  Review  to  the  Chancellor,  and 
from  his  decision  to  the  House  of  Lords. 

The  course  of  proceedings  when  one  creditor  or  several  cre- 
ditors in  partnership  can  swear  to  the  existence  of  a  single 
debt  of  100/.,  or  two  separate  creditors  to  debts  of  150/.,  or 
three.or  more  creditors  to  debts  in  the  aggregate  of  200/.  is, 

First,  To  search  the  docket  book  at  the  Bankrupts*  Office, 
situate  in  Basinghall  Street,  London,  in  order  to  ascertain 
whether  a  docket  has  been  already  struck,  and  if  not,  then. 

Secondly t  To  prepare  an  cffidavit  of  such  debt  or  debts,  and 
of  the  creditor's  belief  that  his  debtor  is  become  bankrupt, 
which  allegation  imports  two  facts,  viz.,  a  trading,  or  that  he  is 
otherwise  subject  to  the  bankrupt  laws,  and  that  he  has  com- 
mitted an  act  of  bankruptcy.  (») 

Thirdly f  When  the  bankrupt  resides  in  London,  or  within 
forty  miles  thereof,  (o)  this  affidavit  is  to  be  sworn  before  a 
Master  in  Chancery ;  but  if  the  creditor  reside  in  the  country, 
and  beyond  that  distance,  then  before  a  Master  Extraordinary 
in  Chancery,  {p) 

Fourthly,  The  creditor  is  then,  in  pursuance  of  6  G.  4,  c.  16, 
s.  13,  to  execute  the  usual  bond,  in  the  penalty  of  200/.,  con- 
ditioned to  prove  his  debt  and  that  an  act  of  bankruptcy  is 
committed  by  the  debtor  before  the  fiat  was  issued,  {g)    Such 


Form  of  peti- 
tioning credi- 
tor's affidavit 
on  which  to  pe- 
tition for  a  fiat 


Form  of  affida- 
vit to  obtain  a 
country  fiat. 


Form  of  peti- 
tioning credi- 
tor's bond. 


(n)  A.  B.,  of  Oxford  Street,  in  the  county  of  Middlesex,  linen  draper,  maketh  oath 
that  C.  D.,  of  Leicester  Square,  in  tlie  said  county,  draper,  dealer  and  cliapman,  is 

justly  and  truly  indebted  unto  him,  this  deponent,  in  the  sum  of  J£ and  upwards, 

for  (or  upon)  (here  state  the  sulyect  matter  of  the  debt.)  And  the  deponent  further 
saith  that  the  said  C.  D.  hatn  become  and  is  bankrupt,  within  the  true  intent  and 
meaning  of  the  statutes  made  and  now  in  force  concerning  bankrupts,  as  this  deponent 
bath  been  informed  and  believes. 

Sworn  at  the  Public  Office  this  ■— —  day  of  )  A.  B. 

— — — ,  A.  D.  —  t  before  roe,  S 

Master  in  Chancery. 

(o)  When  the  bankrupt  resides  above  forty  miles  from  London,  a  country  commission 
(now  fiat)  is  necessary.  2  Cooke,  B.  I^  tf. 

(p)  [Same  as  the  affidavit  to  the  end,  stipra,  and  then  add.]  And  that  the  fiat  of 
bankruptcy  sought  to  be  issued  against  blm  the  said ,  when  obtained,  is  in- 
tended to  be  executed  at  Bory  St  Edmunds,  in  the  county  of  Suffolk,  or  within  ten 
miles  of  the  same,  and  not  within  forty  miles  of  London* 
Sworn  at  Bury  St.  Edmunds,  in  the  Gounty_of ' 

Suffolk,  this day  of 


M>unty  of  ^ 
-,  A.  D.  f 
Extraor- 1 


1834,  before  nie,  L.  M.,  a  Master 

dinary  in  Chancery. 

(9)  Know  all  men  by  these  presents,  that  I,  A.  B.,  of  Oxford  Street,  in  the  county 
of  Middlesex,  luien  draper,  am  bcdd  and  firmly  bound  to  the  Right  Honourable  Henry 
Lord  Brongham  and  Ytaa,  Lord  High  Cbaoceltor  of  Great  Britain,  in  £<00,  pf  good 
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bond  need  not  be  stamped,  but  must  be  sealed  and  delivered     CHAP.  V. 
in  the  presence  of  two  witnesses.     This  is  usually  executed  at     Sect,  xui. 
the  Bankrupt  Office,  when  a  town  fiat  is  to  be  issued.    But  if 
the  creditor  reside  in   the  country,  the  bond  is  then  usually 
there  executed,  and  transmitted  with  the  affidavit  to  a  solicitor 
in  town,  (r) 

Fifthly f  In  both  cases  the  affidavit  and  bond  are  taken  to 
and  deposited  at  the  Bankrupt  Office  and  thejiat  bespoke^  and 
an  entry  is  made  in  the  docket  book,  and  which  proceedings  are 
termed  *'  striking  the  docket."  At  the  time  of  leaving  the 
affidavit  and  bond  at  the  Bankrupt  Office  the  fiat  is  bespoke,  and 
£l:l2s.  6d.  deposited  with  the  deputy  secretary,  and  on  call- 
ing for  the  fiat  at  the  appointed  time,  or  obtaining  it  immediately, 
the  further  sum  of  £8 :  75. 6d.  is  paid,  so  as  to  make  up  the  ^10, 
as  required  by  the  statute  1  &  2  W.  4,  c.  56,  s.  45. 

Sixthly^  After  the  affidavit  and  bond  have  been  left  at  the 
Bankrupt  Office  and  the  fiat  bespoke,  the  petition  for  the  fiat, 
addressed,  as  we  have  seen,  in  all  cases  to  the  Lord  Chancellor, 


and  lawful  monej  of  Great  Britain,  to  be  paid  to  the  said  Lord  Chancellor,  or  hit 
certain  attorney,  executors,  administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made,  I  hind  myself,  my  beirs,  executors  and  administrators,  firmly  by  these 

presents,  sealed  with  my  seal,  dated  this day  of ,  A.  D.  ,    The 

condition  of  this  obligation  is  such  that  if  the  above  bounden  A.  B.  shall  prove  as  well 
before  his  majesty's  Court  of  Bankruptcy,  [or  in  a  country  bankruptcy,  "  before  the 
commissioners  to  be  appointed  in  a  fiat  against  C.  D.  of,  &c.,  draper,  dealer  and 
chapman,"]  under  a  fiat  in  bankruptcy  against  C  D.,  of  Bond  Street,  in  the  county 
of  Middlesex,  draper,  as  upon  a  trial  at  law,  in  case  the  due  issuing  forth  of  the  pro- 
secution of  bankruptcy  against  the  said  C  D.  shall  be  contested  and  tried,  that  the 
said  C.  D.  was  and  now  is  justly  and  truly  indebted  to  the  said  A.  B.  in  the  sum  of 
£100  or  upwards,  and  bath  become  and  is  bankrupt  within  the  true  intent  and  mean- 
ing of  the  statutes  made  and  now  in  force  concerning  bankrupts:*  and  if  the  said  A.B. 
shall  cause  the  said  fiat  and  prosecution  of  bankruptcy  to  be  proceeded  in  according 
to  the  directions  of  an  act  of  parliament  made  in  tho  sixth  year  of  the  reign  of  his  late 
majesty,  intituled  an  act  to  amend  the  laws  relating  to  bankrupts,  then  this  obliga- 
tion to  be  void,  otherwise  in  full  force.  A.  B.  (L.  S.) 
Sealed  and  delivered  in  the  presence  of) 

E.F.     > 
G.  H.t  S 

(r)  The  penal  part  is  the  same  as  that  of  a  bond  to  obtain  a  London  fiat,  but  tlie  Form  of  bond  to 
condition  thus  varies.  obtain  a  country 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden  A.  B.  shall  prove  fiat, 
as  well  before  the  major  part  of  the  persons  appointed  to  act  as  commissioners  of  bank- 
rupt, under  a  fiat  in  bankruptcy  against  C.  D.,  as  upon  a  trial  at  law,  in  case  the  due 
issuing  of  the  said  fiat  be  tried,  that  the  said  C.  D.  was  justly  and  truly  indebted  to 
the  said  A.  B.  in  the  sum  of  £100  or  upwards,  and  hath  become  bankrupt ;  and  if  the 
said  A.  B.  shall  cause  the  said  fiat  to  be  executed  according  to  law,  then  this  ohliga- 
tion  to  be  void,  or  else  to  be  iu  full  force.   * 


Sealed,  &c. 


A.  B.  (L.  S.) 


*  The  6  G.  4,  c.  16,  s.  13,  requires  a  adequate  trading,  but  merely   that   the 

bond,  conditioned  for  proving  an  act  of  party  bad  becomt  bankrupt. 

bankruptcy  at  the  time  of  taking  out  the  t  The  bond  is  to  be  in  a  penalty  of 

commission.      It  will   be  observed  that  2002. ;  it  need  not  be  stamped,  but  must 

neither  the  affidavit  nor  bond  nor  petition  bf  attested  by  two  witnesses, 
expressly  states  that  there  bad  been  any 

VOL.  II.  R  R 
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s^^^  xin     ^  prepared  by  the  clerks  in  the  Bankrupt  Office;  (*)but  to  pre- 
'■ '—  vent  the  possibility  of  mistake  in  the  description  of  the  bankrupt 


or  otherwise^  it  may  be  advisable  for  the  petitioning  creditor's 
solicitor  very  carefully  to  prepare  the  full  form,  and  request 
the  clerk  in  the  office  to  observe  it,  for  certainly  it  is  the  par- 
ticular duty  of  the  solicitor  to  see  that  the  fiat  be  in  all  respects 
correct. 

Seventhlyy  The  instrument  or  fiat  having  been  engrossed 
on  parchment,  thereupon  either  the  Chancellor  or  the  Master  of 
the  Rolls  or  Vice*Chancellor,  (or  one  of  the  Masters  in  Chan- 
cery acting  under  the  appointment  of  tbe  Chancellor  for  that 
purpose,)  personally  signs  such  fiat,  and  in  terms  thereby  au* 
thorizes  the  petitioning  creditor  to  prosecute  his  complaint  in 
the  Court  of  Bankruptcy  (if  it  be  a  town  bankruptcy;  {t)  or  if 
elsewhere^  then  before  certain  therein  named  Commissioners^  («) 

Form  of  petition      (0  To  the  Right  Uonorahle  Heni^  Lord  BroDgbam  and  Vaux,  and  Lord  High 
for  a  fiat.  Chancellor  of  Great  Britain. 

Tbe  humble  petition  of  A.  B.  of  Oxford  Street,  in  the  countj  of  Middlesex,  linen- 
draper/  on  behalf  of  himself  and  all  other  creditors  of  C.  D.  of  Bond  Street,  in  the 
said  e^mnxj,  draper,  dealer  and  chapman  : — . 

Compiaming,  sheweth  onto  jroar  Lordship,  that  the  said  C.  D.  being  a  trader,  and 
using  and  exercising  tbe  trade  of  a  merchant,  dealer  and  chapman,  seeking  his  trade  or 
living  by  baying  and  selling,  upon  just  and  good  causes,  being  indebted  unto  joar  pe- 
titioner in  the  sum  of  £  100  and  upwards,  did  lately  commit  an  act  of  bankruptcy  [^r, 

"  about  tlie  month  of last  past  did  become  bankrupt,]  within  the  true  intent  and 

meaning  of  the  laws  concerning  bankrupts,  and  that  your  petitioner  hatli  filed  such 
affidavit  and  given  such  bond  as  is  by  jaw  required. 

Your  petitioner  therefore  most  humbly  prays  that  your  Lordship  will  be  pleased  to 
issue  your  fiat,  authoriaing  your  petitioner,  as  such  creditor  as  aforesaid,  to  prosecate 
his  complaint  in  his  Majesty's  Court  of  Bankruptcy. 
And  your  petitioner  shall  ever  pray,  &c. 
Pated  1st  October,  A. D.  1834. 
Form  of  peti-  f^^  ^^^  ^  ^  petition  for  a  London  fiat,  excepting  the  last  paragraph,  in  lieu  of 

tion  for  a  coun-  which  conclude  as  follows  : 

try  fiat  and  Your  petitioner  therefore  most  humbly  prays,  that  your  Lordship  will  be  pleased 

proceedings.        ^?  '^'^^  y^"'  ^^^>  authorizing  your  petitioner,  as  such  creditor  as  aforesaid,  to  present 

his  complaint  before  such  discreet  and  proper  persons  as  your  Lordship  by  such  fiat 

may  think  fit  to  nominate  and  appoint  to  act  as  commissioners  of  bankrupt  in  that 

behalf.  A.  B. 

And  your  petitioner  shall  ever  pray,  &c. 

Form  of^at  in         (t)^    Upon  reading  the  petition  made  to  me  by  A.  B.  of  Oxford  Street,  in  the  county 

a  town  bank-        of  Middlesex,  linen  draper,  against  C.  D.  now  or  late  of  Bond  Street,  in  the  county 

ruptcy.  of  Middlesex,  draper,  dealer  and  chapman  and  trader,  and  as  trader  indebted  to  tlie 

said   petitioner  in  £ and  upwards,  and  as  having  committed  an  act  of  bank- 

ruptcj',  and  the  said  petitioner  having  made  such  affidavit  and  given  such  bond  as  by 
law  required,*  I  hereby  authorize  the  said  petitioner  to  prosecute  his  complaint  in  his 

Majesty's  Court  of  Bankruptcy.    Dated  this day  of A.  D. 

Brougham,  C. 
To  his  Majesty's  Court  of  Bankniptcy. 
The  like,  more         I  hereby  aiTihorize  A.  B.  of,  &c.  to  prosecute  his  complaint  against  C.  D.  in  the 
concise.  Court  of  Bankruptcy.  Brougham,  C. 

Form  of  a^t  .  (^)  ^''c  same  as  the  form  of  a  London  fiat,  mpra,  to  the  asterisk,  and  then  os  follows, 
for  a  oMntry  ^"  lieu  of  the  conclusion  in  that  form,  "  I  hereby  authorize  the  said  petitioner  to  prose- 
bank  ruptcy  and  ^"^  ^"s  complaint  before  G.  H.  and  I.  K.  esquires,  and  N.  O.  and  P.Q.  gentlemen,  or 
proceedings.  before  three  or  more  of  them,  whom  I  nominate  and  appoint  to  act  as  commissionen  of 
bankrupt  in  that  behalf,  of  whom  you  tbe  said  G.  H.  and  I.  K.  to  be  one. 

Brooch  am,  C. 
The  like  in  a  Dated  this  day  of  1854. 

more  concise  I  hereby  authorize  A.  B.  of,  &c.  to  prosecute  his  complaint  against  C.  D.  of,  &c. 

form.  At  Liverpool,  in  the  county  of  Lancaster,  before  G.  H.  L  K.  and  L.  M.  esquires. 

Brougham,  C. 
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being  persons  previously  named  by  tbe  judges  and  approved     CHAP.  V. 

by  the  Chancellor,  and  who  are  taken  by  rotation  from  the  list  — f^I^ L 

in  which  their  names  are  written.) 

We  have  seen  that  the  circumstance  of  a  town  or  country  Enactments 
fiat  having  been  concerted  (as  to  get  rid  of  a  preference  under  to^y^|^5"'°"'/' 
an  execution)  is  now  declared  not  merely  of  itself  to  constitute  juix,  &c. 
any  objection  ;  (u)  but  a  concerted  act  of  bankruptcy ^  for  the 
purpose  of  issuing  a  fiat,  would  not  sustain  it.  {x)   And  although 
the  mere  circumstance  of  a  fiat  having  been  obtained  by  con- 
cert (as  in  order  to  get  rid  of  a  previous  execution)  constitutes 
no  objection  to  the  proceeding,  yet  if  a  fiat  be  obtained  frau- 
dtdetdltfj  to  deter  others  from  striking  a  docket,  and  without 
any  bona  fide  intent  to  proceed  thereon,  but  with  the  view  im- 
properly to  protect   a  private  assignment  to  the  petitioning 
creditor,  it  would  be  otherwise,  at  least  against  the  latter,  {y) 

If  the  commissioner  should  find  that  the  petitioning  creditor's 
debt  was  insufficient  to  sustain  the  fiat,  then  he  should  also, 
when  another  debt  is  proposed  to  be  substituted  under  the 
18th  sect,  of  6  G.  4,  c.  16,  expressly  find  that  such  debt  pro- 
posed to  be  substituted  was  incurred  not  anterior  to  such  de- 
fective petitioning  creditor's  debt.(2r)  If  a  fiat  be  annulled  on 
account  of  the  insufiiciency  of  the  petitioning  creditor's  debt, 
it  is  always  at  his  cost,  (a)  If  a  fiat  be  lost,  a  new  one  must  be 
issued,  {b) 

The  residence  and  name  of  the  bankrupt  must  be  correctly 
and  bona  fide  described  in  the  fiat,  or  it  may  on  petition  be 
superseded,  (c)  If  there  be  a  material  mistake  in  a  fiat,  as  in 
the  name  of  the  bankrupt,  the  same  petitioning  creditor  may 
apply  to  the  Court  for  leave  to  obtain  a  new  fiat.  ((/)  But  the 
Lord  Chancellor  has  no  jurisdiction  to  order  a  fiat  to  be 
amended,  and  therefore  the  Court  of  Review  will  not,  on 
motion,  order  the  ofiicer  to  deliver  it  out  for  the  proposed 
purpose  of  amendment;  (e)  though  in  one  instance,  where  no 
proceedings  had  taken  place,  an  amendment  in  the  name  was 


(u)  1  &  2  W.  4,  c.  56,  8.  4e,  but  for- 
merly it  was  otherwise,  aniey  550,  n.  (g)  ; 
and  jEx  partt  BeUwood,  S  Dea.  &  Chit  37  ; 
Ex  parte  MilU,  1  Mont.  &  Ayr,  Rep.  31 1 . 

(f )  Marthall  v.  Barkworth,  4  B.  & 
Adol.  508;  1  Nev.  &  M.  279. 

(y)  Ex  parte  MuckUnv,  S  Dea.  &  Chit. 
25. 

(s)  Ex  partt  Hunter,  2  Dea.  &t  Chit.  507; 
Eden,  Sd  cd.  49. 

(a)  £i  parte  Fletcher,  t  Dea.  &  Chit  374. 

(6)  Level,  1  Montg.  &  Ayr.  508. 


(c)  Tanner,  t  Dea.  &  Chit.  563;  Dart, 
id,  543 ;  see  prior  law,  Eden's  Bank.  L. 
3d  edit.  57  ;  see  tbe  general  rule  as  to  the 
consequences  of  misdescription.  Ex  parte 
Mills,  1  Mont.  &  A.  Rep.  310,  311.  As 
to  the  fiat  in  general,  sec  several  cases,  1 
Mont.  &  Bligh's  Rep.  363  to  265. 

(d)  Edwards,  1  Dea.  &  Chit.  531. 

(e)  Wright,  id.  547 ;  ([Uiere  the  terms 
of  tbe  report,  Todd,  id.  3l9;  Montague's 
Bank.  Cases,  455,  S.C. ;  Walker,  1  Dea. 
&  C.  531 ;  Mont.  Bank.  Cases,  510,  S.C. 
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CHAP.  V.     permitted.  (/)    Where  a  joint  fiat  was  issued  against  A.  and 

1 1—  B.,  and  the  debt  was  separate,  it  was  faolden  void,  and  could 

not  be  rendered  valid  as  a  separate  fiat  against  B.  (g)  And  if 
a  second  flat  be  issued  pending  negociations,  contrary  to  good 
faith,  a  motion  to  supersede  the  first  fiat  will  be  dismissed  with 
costs,  (h)  When  all  the  witnesses  reside  in  one  neighbourhood 
very  distant  from  London,  the  Court,  on  a  very  full  affidavit, 
may  make  an  order  that  the  fiat  be  directed  to  commissioners 
there,  as  in  Northumberland,  instead  of  being  executed  before  a 
London  commissioner,  (t) 

Procebdinos        Eighthly,  The  fiat  issued  by  the  Chancellor  to  be  prosecuted 

AFTBR  OBTAIN-     .,---  ,  ^  ^  •••■- 

iNo  A  Fiat.  m  the  Court  of  Bankruptcy  is  to  be  Jtled  of  record  within 
seven  days  firom  its  date,  and  no  appoinment  for  the  opening 
of  such  fiat  shall  be  made  until  it  shall  have  been  so  filed,  (k) 

Ninthly,  The  petitioning  creditor  must  proceed  upon  a  fiat, 
on  a  London  bankruptcy,  within  fourteen  days  after  its  date, 
and  upon  a  fiat  for  country  proceedings  within  twenty-eight 
days,  or  the  same  may  be  superseded.  (/)  But  the  time  may 
'be  enlarged  for  opening  a  fiat,  on  affidavit  that  the  petitioning 
creditor  bona  fide  intends  to  prosecute  the  same,  and  that  there 
is  no  composition  pendiqg  or  intended,  and  no  connivance  with 
the  bankrupt,  (m) 

Tenthly,  For  the  purpose  of  proceeding  on  a  town  fiat,  the 
11th  of  the  General  Rules  of  the  12th  of  January,  1832,  we 
have  seen,  directs  that  an  application  shall  be  made  to  the 
registrar  for  an  appointment  for  opening  the  fiat;  and  thereupon 
he  is,  in  the  presence  of  the  solicitor  applying  for  the  same,  to 
allot  such  fiat  by  ballot  to  one  of  the  six  commissioners ;  and 
after  such  allotment,  the  I2th  rule  directs  the  registrar  to  write 
upon  the  face  of  the  fiat  the  name  of  the  allotted  commissioner 
before  whom  the  fiat  is  to  be  opened.  (») 

Eleventhly,  To  proceed  on  a  fiat  for  London  proceedings,  it 
is  said  that  the  messenger  of  the  Bankrupt  Court  must  be 
employed  to  obtain  an  appointment  by  such  allotted  commis- 
sioner to  open  and  proceed  and  receive  the  deposition  of  the 
petitioning  creditor's  debt,  and  of  the  trading  and  act  of  bank- 
ruptcy, and  to  adjudicate  and  proceed  further  upon  the  fiat,  (o) 
But  it  should  seem  that  the  solicitor  of  the  petitioning  creditor 

(/)  Graham »  1  Dea.  &  Chit  458.  and  5  Not.  1793 ;  Eden,  Sd  edit.  65.  66, 

(g)  C^rk,  1  Deac.  &  Cbit  R.  5i4.  Append.   US',    Ex  parte  Hendartan,  t 

{h )  Ex  parte  Baker,  4  Dea.  &  Chit.  S6t,  Rose,  1 90. 

(i)  Bolan,  2  Dea.  &  Chit.  531 ;  and  (m)  Ex  parte  Smith,  1  Mont.  &  A.  475; 

»ee  Kdeii's  Bank.  L.  3d  edit.  60.  and  see  form  of  affidavit  there  suggested. 

(k)  Tenth  General  Rules  and  Orders  (n)  Ante,  546. 

of  1!fth  Januarv,  lB3i.  [o)  Eden,  3d  edit.  App.  113. 

{I)   Lord  Rossljn's  order,  36th  June 
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might  properly  obtain  from  the  commissfoner  his  appointment,     CHAP.  V. 
so  as  to  be  certain  that  all  proper  parties  will  be  in  attendance.  ' - 


OF  THE  MEETING  FOR  OPENING  THE  FIAT  AND  ADJUDICATION. 

Twelfihltfy  At  the  appointed  time  the  allotted  commissioner  Of  the  meeting 
will  sit  at  the  Bankrupt  Office  in  Basinghall  Street,  and  the  p^^a  to  ad- 
petitioning  creditor  and   his  solicitor  with   his  witnesses  to  judication,  &c, 
swear  to  his  debt  and  to  the  trading  and  act  of  bankruptcy, 
must,  in  general,  attend  in  person.    On  a  town  fiat  the  com- 
missioner, having  already  taken  a  general  oath  of  office,  need 
not  again  take  any  oath ;   but  on  a  country  fiat  the  first  pro- 
ceeeding  at  the  meeting  of  the  commissioners  named  in  the  fiat 
is  for  each  to  take  the  following  oath — '^  I,  A.  B.  do  swear 
that  I  will  faithfully,  impartially  and  honestly,  according  to  the 
best  of  my  skill  and  knowledge,  execute  the  several  powers 
and  trusts  reposed  in  me  as  a  commissioner  in  a  prosecution  of 
bankruptcy  against  C.  D.,  and  that  without  favour  or  affection, 
prejudice  or  malice. — So  help  me  God." 

TAirteentUi/,  In  general  the  petitioning  creditor  must  attend 
in  person  when  the  fiat  is  opened  to  prove  his  debt,  as  well 
before  the  London  commissioner  as  before  country  commis- 
sioners, and  the  circumstance  of  his  residence  at  eighty-five 
miles  distance  from  the  place  of  meeting  was  not  admitted  as  an 
inadequate  ground  for  dispensing  with  his  personal  attend- 
ance ;  (o)  but  if 'it  be  a  much  greater  distance,  as  200  miles,  it 
might  be  otherwise,  (p)  So  the  petitioning  creditor's  presence 
at  the  opening  of  the  fiat  has  been  dispensed  with  on  account 
of  age  and  iUness;  and  even  the  signature  of  the  petition  has 
been  dispensed  with,  (q)  Perhaps  as  the  1  &  S  W.  4,  c.  56, 
s.  34,  permits  the  subsequent  proof  of  debts  by  affidavit,  in- 
stead of  requiring  personal  appearance  as  heretofore,  less  strict- 
ness might  now  be  admitted  as  to  the  proof  of  the  petitioning 
creditor's  debt  on  opening  the  fiat. 

At  the  first  or  opening  meeting  (which  is  private  and  entirely  Preamble  to 
ex  parte  on  behalf  of  the  petitioning  creditor,  and  no  one  can  **>«  p«x^«^<Jl"g» 

'^  ,  .  t  1  **  ^"'  meeting. 

attend  to  resist  or  even  protest  agamst  the  proceedmg,}  on  a  town 
Jiaty  to  be  prosecuted  at  the  Court  of  Bankruptcy,  the  commis- 
sioner first  causes  a  preamble  of  the  time  of  holding  his  Court 
and  opening  meeting  to  be  written,  as  thus : 

At  the  Court  of  Bankruptcy,  the  1st  day  of  October, 
1834. 
Depositions  and  examinations,  and  other  proceedings  had, . 

(o)  £«  Tparte  Cor,  1  Dea.  &  Chit  205 ;      1  Mont.  &  Bligh's  Rep.  265. 
Mont.  Bank.  Cas.  390.  (g)  Ke  Woed^  1  Moot.  509. 

(p)  £x  yaiU  Rou,  1  Dea.  &  Chit.  559; 
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Sect.  XIII. 


Memorandum  of 
a  commissioner 
on  a  cmmtry 
bankniptcy 
having  quali6ed 
himself  to  act 
hj  taking  the 
oath  pursuant 
to  the  statute. 


made  and  taken  under  a  prosecution  of  banki*uptcy  issued 
against  C.  D.^  late  of^  &c.  In  case  of  a  cmitUry  proceeding, 
then  follows  a  memorandum  to  the  following  effect: — 

Memorandum,  That  I,  G.  H.,  Esquire,  being  nominated  and 
appointed  in  and  by  a  prosecution  of  bankruptcy  awarded  and 

issued  against  C.  D.,  of,  &c.,  bearing  date  the  day  of 

,  A.  D.  1834  instant,  did  take  the  oath  prescribed  by 


Form  of  oath 
to  be  adminis- 
tered by  the 
commissioners 
to  the  witnesses 
upon  their  ex- 
amination un- 
der a  town  or 
country  fiat. 

The  depositions 
of  the  petition- 
ing creditor's 
debt,  and  of  the 
trading  and 
act  of  bank- 
ruptcy. 


an  act  made  on  the  30th  day  of  October,  1831,  for  commis- 
sioners to  take  before  they  proceed  in  any  prosecution  of  bank- 
ruptcy. G.  H. 
Witness,  Y.  Z. 

'^  You  shall  true  answer  make  to  all  such  questions  as  shall  be 
put  to  you  by  virtue  of  this  prosecution  of  bankruptcy  awarded 
against  C.  D.  So  help  you  God.*'  The  deponent  is  thereupon 
to  kiss  the  book,  i.  e.  the  New  Testament^  if  a  Protestant,  and 
the  Old  Testamenty  if  a  Jew. 

[Then  follow,  firsts  the  petitioning  creditor's  deposition 
as  to  his  debtf  in  compliance  with  his  bond ;  secondly^  the  de- 
position of  some  third  person  as  to  the  trading ;  thirdly,  the 
deposition  of  a  third  person  as  to  the  oc/  of  bcmkruptcy.  See 
several  forms,  Eden's  Bank.  L.  3d  edit.  114  to  120;  Stewart's 
Bank.  L.  135,  136.] 

If  the  commissioner  be  satisfied  as  to  the  sufficiency  of  the 
petitioning  creditor's  debt,  trading  and  act  of  bankruptcy,  he 
then  adjudicates  that  the  party  has  become  a  bankrupt  to  the 
following  effect. 


The  form  of 
Adjudication. 


At  the  Court  of  Bankruptcy,  the 
A.  D.  1834. 


day  of 


Warrant  of 
seizure. 


Memorandum.  I,  G.  H.,  Esquire,  one  of  the  commissioners 
of  his  Majesty's  Court  of  Bankruptcy,  [or  if  in  the  country^ 
"  being  a  commissioner  named  and  authorized  in  and  by  a  fiat 
awarded  and  issued  against  C.  D.,  late  of  ,"]  upon  good 

proof  upon  oath  before  me  this  day  had  and  taken,  do  find  that 
the  said  C.  D.  became  a  bankrupt  within  the  true  intent  and 
meaning  of  the  statute  made  and  now  in  force  concerning 
bankrupts,  before  the  date  and  suing  forth  of  the  said  fiat,  and 
I  do  therefore  declare  and  adjudge  him  bankrupt  accordingly. 

G.H. 

At  the  same  meeting  the  commissioner  signs  and  seals  his 
warrant  of  seizure  of  the  bankrupt's  estate  and  effects,  ad- 
dressed to  a  messenger  and  his  assistant,  and  to  all  mayors, 
bailiffs,  constables,  headboroughs,  and  all  other  his  Majesty's 
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subjects ;  (r)  and  there  may  also  be  his  search  warrant  under    ^""^E'-X' 
his  hand  and  seal,  {a) 


The  commissioner  at  the  same  time  appoints  ttioo  days  for  Appointment 
public  meetings f  to  receive  and  prove  debts,  and  to  take  the  jjg  meethlgr." 
bankrupt's  surrender  and  examination.  Thejirst  meeting  for 
the  choice  of  assignees,  as  well  as  the  proof  of  debts,  and  the 
last  meeting  (which  must  be  on  the  42d  day  from  the  adver- 
tisement in  the  Gazette,)  as  well  for  the  proof  of  debts  as  for 
the  bankrupt's  surrender  and  examination ;  but  the  bankrupt 
usually  surrenders  at  the  first  meeting,  for  the  sake  of  being 
protected  from  arrest ;  or  he  may  surrender  at  the  private 
meeting,  which  protects  him  until  he  has  passed  his  examina- 
tion. (^) 

At  the  private  opening  meeting  also  the  commissioner  is  to  Appointment  of 
elect,  by  ballot,  an  official  assignee ^  as  directed  by  the  18th  iign^^&c^ 
General  Rule  of  12th  January,  1831^ ;  and  he  is  thereupon, 
according  to  rule  SO,  by  instrument  under  his  hand,  to  ap- 
point an  official  assignee  to  the  particular  bankrupt's  estate, 
and  which  appointment  is  to  remain  of  record  in  the  said  Court 
of  Bankruptcy ;  and  certificates  of  such  appointment,  under  the 
seal  of  the  Bankrupt  Court,  are  to  be  delivered  to  such  assignee 
by  the  registrar,  upon  application  for  the  same.  And  the  com- 
missioner may,  under  rule  25,  give  such  special  instructions  to 
the  official  assignee  as  he  may  think  the  nature  of  the  bank- 
rupt's estate,  or  the  particular  case,  in  other  respects,  may  re- 
quire. 

Immediately  after  the  adjudication  of  bankruptcy,  should  be  Advertisement 
prepared  an  advertisement  of  the  fiat,  the  appointment  of  the  '"  ^'^^^^' 
two  meetings  at  which  the  bankrupt  is  to  surrender,  and  at  either 
of  which  the  creditors  are  to  prove  their  debts,  and  at  the  first 
choose  assignees,  and  at  the  last  the  bankrupt  to  finish  his  exa- 
mination, and  requiring  all  persons  indebted  to  the  bankrupt,  or 
who  have  any  of  his  efiects,  not  to  pay  or  deliver  the  same  to 
the  bankrupt,  but  to  the  official  assignee,  (describing  him  by 
name  and  residence,)  or  to  give  notice  to  the  solicitor  under 
the  commission,  naming  him  and  his  residence.(»)  This  adver- 
tisement must  be  inserted  in  the  London  Gazette,  and  the 
forty-two  days  are  reckoned  from  that  insertion.  But  a  me- 
morandum only  of  the  appearance  of  the  advertisement  in  the 
Gazette,  and  of  the  date  thereof,  with  proper  reference  to  the 
file  to  facilitate  search,  is  to  be  made  by  the  deputy  registrar,  in 

(r)  See  form,  Eden,  B.  L.  Sd.  ed.  ISO  3  (t)  Eden,  3d  ed.  129. 

and  6  G.  4,  c.  16,  s.  27,  28,  29.  (u)  See  form,  Eden,  B.  L.  3d  ed.  120. 

(1)  im.  121. 
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lieu  of  attaching  a  copy  of  the  Gazette  in  the  proceedings 
under  the  fiat,  {x)  The  bankrupt  is  ako  to  be  served  with  a 
formal  summons  to  attend  at  the  two  appointed  meetings,  then 
and  there  to  be  examined,  and  to  make  full  and  true  discoverj 
and  disclosure  of  his  effects,  according  to  the  directions  of  6 
Geo.  4>  c.  6.  (y) 


Memorandum 
of  bankrupt 
having  surren- 
dered,  and 
Gunsequeiioes. 


FIRST  PUBLIC  SITTING. 

At  the  first  public  fneeiing^  or  sitting,  upon  a  town  fiat,  there 
is  to  be  an  entry  upon  the  proceedings  of  a  memorandum  of  the 
bankrupt  having  surrendered  and  submitted  himself  to  be 
from  time  to  time  examined ;  and  there  is  usually  a  further 
memorandum  that  the  bankrupt,  having  been  sworn  and  exa- 
mined, states  that  he  is  not  at  present  prepared  to  make  a  fiill 
disclosure  and  discovery  of  his  estate  and  effects,  and  therefore 
prays  further  time  for  the  doing  thereof  until  the  next  day  ap- 
pointed in  the  London  Gazette  for  that  purpose,  (z)  And 
thereupon,  in  order  to  protect  the  bankrupt  from  arrest,  the 
commissioner  usually  indorses  a  memorandum  on  his  summons^ 
that  the  bankrupt  has  so  surrendered  and  prayed  further  time* 
and  the  grant  thereof,  (a) 


Proof  of  debu.        The  next  proceedings  are  ihe  proofs  of  debts  and  entries  of 

claims  by  all  the  creditors  who  may  think  fit  to  attend  at  the 
first  public  meeting,  with  a  view  also  of  voting  in  the  choice  of 
assignees.  (6)  Formerly,  except  in  some  cases  of  illness  and 
others  requiring  indulgence,  every  creditor  must  have  attended 
in  person,  and  sworn  to  and  signed  a  written  deposition  of  his 
debt,  shewing  the  amount  above  100/.  and  the  consideration, 
and  sometimes  the  time  when  it  completely  accrued  due,  and 
certainly  before  the  act  of  bankruptcy.  (6)  But  now  we  have 
seen  that  in  all  cases  any  creditor  may  make  proof  of  his  debt 
by  affidavit  sworn  before  one  of  the  said  judges  of  the  Court  of 
Review,  or  Commissioners,  or  before  a  Master  in  Chancery,  or- 
dinary or  extraordinary;  or  in  a  particular  prescribed  manner,  if 
living  abroad;  subject  nevertheless  to  such  rules  and  orders 
touching  ihe  personal  attendance  of  every  creditor,  to  make  such 
proof  according  to  the  existing  laws  and  practice  in  bankruptcy 
as  the  said  Court  of  Review,  with  the  consent  of  the  Chancel* 
lor,  shall  from  time  to  time  make,  (c) 


(f)  Rule  16  of  l^th  January,  183«. 
(\ji)  See  form  of  Summons,  Eden,  B. 
L.  \t\. 
(0  See  forms,  Eden,  B.  L.  3d  ed.  122. 


(a)  See  forms,  ibid* 

(6)  Eden,  Sd  ed.  123. 

(c)  1  &2W.^,c56,s.34. 
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The  usual  proof  under  a  London  fiat  at  the  first  public  sitting    g^^^xxn* 

is  by  the  creditor  in  person,  (d)  because  after  proving  he  is  at ' 

the  S2|ine  sitting  to  vote  in  the  choice  of  the  creditors*  assignees, 
as  directed  by  1  &  2  W.  4,  c.  66.  {e)  Each  separate  creditor 
makes  a  written  deposition  of  his  debt,  which  he  is  sworn  to  and 
signs ;  and  he  must  at  the  time  of  proving  state  whether  he  has 
any  security,  and  if  he  has,  it  must  then  be  produced  and  exhi- 
bited ;  and  where  he  has  a  security  only  from  the  bankrupt  he 
must  deliver  it  up  for  the  benefit  of  the  creditors  before  he  can 
prove ;  but  when  another  party  is  liable  thereon,  the  creditor 
has  a  right  to  detain  the  security,  in  order  to  recover  against 
him  to  the  full  extent  of  20«.  in  the  pound.  (/)  When  the 
creditor  appears  in  person  he  must  produce  all  securities,  which 
must  be  excepted  in  the  deposition,  and  the  form  of  proof 
will  be  as  in  the  note.(jf) 

If  the  creditor  should  reside  a  considerable  distance  in  the 
country,  or  if  residing  in  or  near  London  he  should  prefer 
proving  by  qffidatit  under  the  permission  of  1  8c  S  W.  4,  c.  56, 
a.  34,  he  may  do  s<f  in  the  first  instance ;  but  still  he  may,  under 
the  same  section,  be  required  to  attend  in  person,  so  as  to  be 
examined  as  to  the  sufficiency  of  the  debt.  The  form  of  affi- 
davit may  be  as  in  the  note.  (A) 


At  such^r^^  sitting  the  choice  of  assignees  is  to  take  place  Choice  of  the 

-  _--_^  crcditorr*  "' 

•igikees. 


by  the  creditors  present  who  have  proved  their  debts.  (•)  By  the  ^'*****°"  ■*' 


6  G.  4,  c.  16,  8.  61,  all  creditors  who  have  proved  their  debts  of 

(<f)  6  G.  4,  c.  16»  8.  46.    The  1  &  «  (/)  Eden,  3d  ed.  123. 

W.  4,  c.  56,  s.  34,  gives  tlie  general  (jg)  See  sereral  forms,  Eden,  3d  ed. 

power  of  profing  b^  affidavit.  Appendix,  124;   Stewart's  Bltpt.  Law, 

(e)  S.  20.  147. 

At  the  Conrt  of  Bankruptcy,  London,  1st  October,  1834.  Form  of  proof  of 

A.  B.  of,  &€.,  being  sworn  and  examined  the  day  and  year  and  at  the  place  above-  ^  debt  fur  goods 
mentioned,  upon  his  oath  saitb,  that  C.  D.,  the  person  against  whom  this  prosecution  ^^  by  a  cre- 
of  banlcroptcT  is  awarded  and  issued,  was  at  and  before  the  date  and  suing  forth  of  the  (jijtor  in  verum. 
same,  and  still  is,  justly  and  truly  indebted  to  tliis  deponent  and  G.  IL^his  partner,  in 

the  sura  of  £ ,  for  \hert  itatt  tkt  consideration  of  the  debt,  at  /pndt  told  and  deli- 

vend  by  thit  deponent  and  the  taid  O,  H,  to  the  laid  C.  P.},  and  for  which  said  sum  of 

£ ,  or  any  part  thereof,  he,  this  deponent,  hath  not,  nor  hath  his  said  partner,  nor 

any  other  person  to  their  use,  to  his  knowledge  or  belief,  received  any  security  or  sa- 
tisfaction whatever.  Signatore,  A.  B. 

(h)  In  the  matter  of  C.  D.,  bankrupt.  Form  of  ajida- 

A.  B.  of,  &c.,  maketh  oath  tliat  C.  D.  of,  &c.,  against  whom  this  prosecution  of  vit  on  which  to 
bankruptcy  is  awarded  and  issued,  was  at  and  before  the  date  and  suing  fvrth  of  the  prove  a  debt. 

same,  and  still  is,  justly  and  truly  indebted  to  this  deponent  in  the  sum  of  £ ,  A>r 

goods  sold  and  delivered  by  the  said  deponent  to  the  said  C.  D.  And  this  deponent 
further  saitb,  that  he  hath  not,  nor  hath  any  person  for  his  use,  bad  or  received  any 
manner  of  satisfaction  or  security  whatsoever  for  all  or  any  part  of  the  said  sum  of 
£ •  Signature,  A.  B. 

Sworn    at    Manchester  aforesaid,  Ist  November,  1834. 

this day  of—,  a.D.  1834, 

before  me.  Exhibited  to  me, 

Y.  Z.  a  Master  Extraordinary.  O.  P. 

(t)  1  &  2  W.  4,  c.  56,  8.  20.    Formerly  the  choire  of  assignees  was  at  the  teamd 
meeting,  under  6  G.  4,  c.  16,  s.  61. 
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ceedingi. 

Dividends* 


Certificate. 


10/.  or  upwards  are  entitled  to  vote  in  the  choice  of  assignees, 
which  is  determined  by  the  majority  in  value  of  those  who  vote. 
One  creditor  may  choose  himself,  if  hb  debt  be  sufficiently 
large ;  and  it  is  not  necessary  that  an  assignee  should  be  a 
creditor.  But  the  commissioner  may  reject  any  person  so 
chosen,  who  shall  appear  to  him  unfit  to  be  an  assignee,  and 
thereupon  there  is  to  be  a  new  choice,  (k)  After  the  choice  of 
assignees  has  been  completed  a  memorandum  thereof  is  written 
as  part  of  the  proceedings,  and  the  assignees  usually  subscribe 
their  acceptance  of  the  trust,  as  thus :(/) 

In  the  Bankruptcy  of  C.  D. 

1st  December,  1334. 
At,  &c. 

Memorandum.  This  being  the  day  appointed  in  the  London 
Gazette  for  the  choice  of  assignees  of  the  estate  and  effects  of 
C.  D. :  We  whose  names  are  hereunder  written,  being  the 
major  part  of  the  creditors  of  the  said  C.  D.,  present  at  this 
meeting,  and  who  have  proved  our  debts  to  be  10/.  and  up- 
wards, have  chosen  and  do  hereby  nominate  and  choose  L.  M. 
and  N.  O.  of  London,  merchants,  to  be  assignees  of  the  estate 
and  effects  of  the  said  C.  D. 

A.  B.  for  self  8c  Son. 

£.  F.  for  self  &  Co. 

G.  H. 

O.P. 

Q.  R.,  &c.  &c.  &c. 
We  accept  of  the  said  trust,  and  promise  to  execute  a  couir- 
ter  part  of  the  said  assignment,  (m) 

L.M. 

N.O. 

At  the  second  sitting  the  remaining  debts  are  usually  proved 
or  claimed,  and  the  bankrupt  usually  passes  his  last  exami- 
nation. 

No  dividend  is  to  be  made  until  after  four  months  from  the 
issuing  of  the  fiat,  nor  later  than  twelve  months ;  and  there 
must  be  twenty-one  days'  notice  in  the  Gazette  before  making 
it,  and  the  accounts  of  the  assignees  must  be  first  audited,  (ji) 

The  number  of  creditors  who  must  sign  the  bankrupt's  cer-- 
tijicate  depends  on  the  time;  until  six  months  after  the  last 


(k)  6  G.  4,  c.  16,  s.  61 ;  £den»  3d  ed. 

(i)  Eden,  3d  ed.  13:?. 

(ill)  Tliis  form  is  coniiuued  in  Stewart's 


Bank.  Law,  166 ;  bnt  since  the  1  &  2  W. 
4|  c.  56, 8.  %5  &  t6,  no  assignment  is  ne- 
cessary. 

(»0  6  G.  4,  c.  16,  s.  107. 
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examination  have  expired,  the  signature  must  be  hy  four-jijl/ts     CHAP.  v. 

in  number  and  value  of  the  creditors  for  20;?. ;  but  after  six  _!Z?i 1_ 

months,  it  suffices  if  the  certificate  be  signed  by  three-fifths  in 
number  and  value,  or  nine-tenths  in  number  only,  {n) 

It  will  be  observed  that  in  this  summary,  after  stating  the 
previous  law  and  the  change  in  the  practice  in  bankruptcy  in- 
troduced by  1  &  S  W.  4,  c.  56,  and  the  general  rules  and  orders 
thereon,  principaUy  of  12th  January,  1882,  we  have  merely 
considered  the  ordinary  course  of  practice  in  obtaining  the 
fiat,  opening  the  same,  obtaining  adjudication  of  the  bankruptcy, 
the  proceedings  at  the^V^^  public  sitting  for  the  proof  of  debts, 
mode  of  proof,  and  choice  of  assignees;  and  the  second  or  last 
public  meeting,  and  the  law  respecing  dividends,  and  signing 
the  certificate.  The  above  concise  consideration  of  these 
must  suffice,  as  the  statement  of  the  whole  law  would  occupy 
the  space  of  two  or  three  volumes,  and  exceed  the  limits  of  the 
scale  of  this  work. 


Sect.  XIV. — Of  Courts  of  Error  and  of  Appeal  from  the 
Decisions  of  the  preceding  and  other  Courts. 
Having  thus  considered  the  jurisdiction  and  general  prac-  Of  these  Couru 
tice  of  eleven  of  the  principal  Courts  in  England,  which  were  '"  ^*^"*^™ ' 
constituted  for  the  purposes  of  distinct  ort^ina^  jurisdictions  of 
various  descriptions,  vix.  legal,  whether  civil  or  criminal,  equi- 
table, ecclesiastical,  maritime,  international,  or  prize,  and  of 
bankruptcy,  and  some  of  which  have  also  jurisdiction  as  Courts 
of  Appeal  and  Error  from  Inferior  Courts ;  we  have  now  to 
examine  the  jurisdiction  and  general  practice  of  those  Courts, 
which  have  little  if  any  orej^'ita/ jurisdiction,  but  act  and  decide 
only  as  Courts  of  Error  or  Appeal  from  the  judgments  or  the 
proceedings  of  the  other  Courts,  which  we  have  thus  examined, 
and  from  the  decisions  and  acts  of  various  foreign  Courts. 
For  this  purpose  there  are  the  three  Courts,  1st,  Of  Exchequer 
Chamber;  2dly,  The  Court  of  the  Judicial  Committee  of  the 
Privy  Council;  and,  3dly,  The  Judicial  Court  of  the  House  of 
Lords.  The  first  is  merely  a  Court  of  Error  from  the  final 
judgments  of  the  Superior  Courts  of  Law,  as  from  the  King's 
Bench,  Common  Pleas  and  Exchequer,  in  actions  commenced 
in  one  of  those  Courts,  (o)  The  second  has  no  appellate  ju- 
risdiction either  from  the  superior  Courts  of  Law  or  of  Equity, 
but  has  appellate  jurisdiction  principally  firom  the  Ecclesias- 
tical Courts  of  England,  the  Admiralty  Court,  and  the  almost 
innumerable  Courts  in  his  Majesty's  islands  and  dominions 

(n)  6  G.  4,  c.  16,  $•  122  ;  Eden,  Sd  ed.  396.      (o)  RkkttU  ▼.  Lewis,  1  Cro.  &  J.  11. 
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Pint, 

kxchbqube 
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abroad ;  whilst  the  third  has  appeUcUe  jurisdiction,  not  only 
from  the  decisions  of  the  Exchequer  Chamber  upon  the  judg* 
ments  of  the  Court  of  King's  Bench,  Common  Pleas  and  Elx- 
chequer,  in  actions  there  commenced,  but  also  upon  the  judg- 
ments of  the  King's  Bench  in  error  from  inferior  Courts,  and 
also  on  appeals  from  decrees  in  the  Equity  Courts,  which  we 
have  before  considered,  and  upon  appeals  and  writs  of  arror 
from  Scotland  and  Ireland. 

We  propose  at  present  to  confine  our  observations  princi- 
pally to  the  Jurisdiction  of  these  Courts  of  Error  and  Appeal, 
and  the  general  course  of  practice  therein.  The  detail  of  all 
the  practical  modes  of  conducting  proceedings  in  error  or  ap- 
peal will  be  more  properly  arranged  m  the  concluding  parts  of 
this  work. 

First,  The  Court  of  Exchequer  Chamber^ 
The  1  W.  4,  c.  70,  s.  8,  we  may  remember,  materiaUy  alters 
the  previous  enactments  and  law  regulating  writs  of  error,  and 
enacts,  '^  that  writs  of  error  upon  any  judgment,  (o)  given  by 
'*  any  of  the  said  Courts,  (i.  e.  the  King's  Bench,  Common 
*^  Pleas  and  Exchequer  of  Pleas,)  shall  hereafter  be  made  re- 
*'  tumable  ofdy  before  the  judges,  or  judges  and  barons,  as  the 
"  case  may  be,  of  the  other  two  Courts  in  the  Exchequer 
'^  Chamber,  any  law  or  statute  to  the  contrary  notwithstanding; 
**  and  that  a  transcript  of  the  record  only  shall  be  annexed  to 
"  the  return  of  the  writ ;  and  the  Court  of  Error,  after  errors 
are  duly  assigned  and  issue  in  error  joined,  shall  at  such  time 
as  the  judges  shall  appoint,  either  in  term  or  vacation^  review 
"  the  proceedings,  and  give  judgment  as  they  shall  be  advised 
'^  thereon;  and  such  proceedings  and  judgment,  as  altered  or 
*'  affirmed,  shall  be  entered  on  the  original  record;  and  such 
further  proceedings  as  may  be  necessary  thereon  shall  be 
awarded  by  the  Court  in  which  the  original  record  remains ; 
from  which  judgment  in  error  no  writ  of  error  shall  lie  or  be 
"  had,  except  the  same  be  made  returnable  in  the  High  Court 
«  of  Parliament." 

Every  word  of  this  enactment  demands  attentive  considera- 
tion, as  it  so  materially  alters  the  previous  practice  in  error. 
Formerly,  very  absurdly,  a  writ  of  error  upon  the  judgment  of 
the  Court  of  Common  Pieces  was  always  returnable  in  the  King's 
Bench,  (although  the  judges  of  the  former  Court  usually  are 
as  competent  to  decide  upon  the  matter  of  law  as  those  of  the 

(0)  But  this  does  not  extend  to  errors  io  perior  Court  as  heretofore ;  nor  do  those 

judgment  on  a  matter  of  ybct,  as  for  tn-  writs  extend  to  judgments  in  error  of  the 

fancy  or  covtritart  of  the  defendant,  when  King's  Bench  upon  judgment  of  an  /a- 

a  writ  of  error  coram  nobis  or  yobis  must  ferioft  Court,  post, 
still  be  brought  in  the  same  or  next  Su- 


i€ 


€i 


it 


t€ 


it 
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latter^)  and  whether  the  judgment  of  the  Common  Pleas  was 
reversed  or  affirmed,  a  further  writ  of  error  from  such  judgment 
of  the  King's  Bench  was  afterwards  returnable  in  the  House  of 
Lordsy  without  being  previously  examined  in  the  Exchequer 
Chamber,  (p)  From  a  judgment  in  the  King's  Bench,  when 
the  action  had  been  commenced  by  bill  or  latitat,  the  writ  of 
error  was  returnable  in  the  Exchequer  Chamber,  except  in  re- 
plevin and  a  few  other  actions ;  (q)  but  if  it  had  been  com- 
menced by  original^  then  it  was  to  be  returnable  in  Parliament, 
without  any  intervening  examination  in  the  Exchequer  Cham- 
ber ;(r)  and  from  the  judgment  of  the  Exchequer  of  Pleas,  the 
writ  of  error  was  returnable  in  the  Exchequer  Chamber,  before 
the  Lord  Chancellor,  Lord  Treasurer,  and  the  Judges  of  the 
Courts  of  King's  Bench  and  Common  Pleas.  But  nofc,  by  the 
above  enactment,  a  writ  of  error,  in  respect  of  any  matter  merely 
of  law,  upon  any  judgment  of  the  Court  of  King's  Bench,  Com- 
mon Pleas,  or  law  side  of  the  *  Exchequer,  in  an  action  cam- 
menced  in  either  of  those  Courts,  is  to  be  returnable  only  in  the 
Exchequer  Chamber,  before  a  Court  holden  before  different 
judges,  according  to  the  Court,  the  judgment  of  which  is  to  be 
impeached,  viz.,  before  the  judges,  or  judges  and  barons  of  the 
two  Courts,  who  had  not  given  the  judgment,  and  the  attend- 
ance of  the  Chancellor  and  Lord  Treasurer  is  in  all  cases 
dispensed  with.  So  that  since  this  statute  the  judges  of  the 
King's  Bench  and  the  barons  of  the  Exchequer  of  Pleas  con- 
stitute the  only  Court  of  Error  upon  a  judgment  of  the  Com- 
mon Pleas;  the  judges  of  the  Common  Pleas  and  such  barons 
constitute  the  Court  of  Error  upon  a  judgment  of  the  King's 
Bench ;  and  the  judges  of  the  King's  Bench  and  Common 
Pleas  constitute  the  Court  of  Error  upon  a  judgment  of  the 
Exchequer  of  Pleas;  and  from  all  judgments  in  error  of  the 
Court  of  Exchequer  Chamber  the  writ  of  error  lies  only  to  the 
House  of  Lords.  But  the  term  any  judgment  is  not  so  com- 
prehensive as  might  be  supposed,  for  it  is  qualified  by  the  sub' 
sequent  words  in  the  same  section,  requiring  the  Court  of  Error 
to  review  the  proceedings  and  give  judgment  thereon;  which 
words  impliedly  confine  the  words  any  judgment  to  objections 
apparent  on  the  face  of  the  record,  and  do  not  extend  to  errors 
fit  fact  extrinsic  from  the  record,  and  therefore  this  section  is 
confined  to  judgments  defective  in  law  upon  the  face  of  the 
pleadings  and  whole  record,  without  regard  to  extrinsic  facts, 
and  the  statute  does  not  extend  to  what  are  termed  errors  in 


CHAP.  V. 

Sect.  XIV. 

First, 

Exchequer 

Cmambbr. 


(^p)  3  Bia.  Com.  411 ;  1  RoL  R.  264; 
3  Bulstr.  16^. 
(9)  tr  £li2.  c.  8. 


(r)  4  Inst.  ch.  1,  p.  29  ;    %  Hen.  BU, 
204  \  1  Sauiid.  346  f,  uole  4. 
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fad,  which  are  not  apparent  on  the  face  of  the  record,  but 
consist  of  some  ejr/rf»^cy*ac/;  such  as  in/anc^  of  the  defendant, 
who  had  appeared  and  been  defended  by  an  attorney,  and  the 
objection  was  not  raised  until  after  judgment, («)  or  coverture,  if) 
or  death  of  a  defendant  before  verdict.  (»)  In  these  cases  a 
writ  of  error  coram  nobis  or  vobis  is,  notwithstanding  this  sta- 
tute, still  returnable  in  the  same  Court  in  which  the  judgment 
was  given,  or  in  the  King's  Bench  as  heretofore,  (x)  Another 
reason  has  been  assigned  why  the  1  W,  4,  c.  70,  s.  8,  does  not 
extend  to  writs  of  error  coram  nobis  or  vobis,  viz.,  because 
those  writs  of  error  only  contain  a  commission  to  try  errors,  and 
no  certiorari.(y)  It  has  also  long  been  supposed  that  no  writ 
of  error  for  error  in  fact  can  be  brought  in  the  Exchequer 
Chamber  or  House  of  Lords.  (»)  Nor  does  a  writ  of  error  lie 
from  the  judgment  of  the  Court  of  King's  Bench,  reversing  or 
affirming  the  judgment  of  an  inferior  Court,  but  in  that  case 
the  writ  of  error  lies  direct  from  the  King's  Bench  to  the  House 
of  Lords,  (a) 

It  will  be  observed  that  the  original  record  itself  is  to  remain 
in  the  Court  in  which  the  original  judgment  was  given,  and 
only  a  copy  of  the  pleadings  and  proceedings,  termed  a  tran- 
script, is  to  be  sent  to  the  Exchequer  Chamber,  and  thereupon 
the  supposed  errors  are  assigned,  and  joinder  in  error  takes  place 
in  that  Court,  and  after  the  judges  there  have  given  their  judg- 
ment, the  same  is  to  be  entered  on  the  original  record  in  the 
Court  where  it  remains,  and  execution  is  to  be  issued  by  the 
latter  Court. 

In  general  all  judicial  acts  must  be  performed  in  term  time, 
but  this  act,  it  will  be  observed,  enables  the  judges  constitut- 
ing the  Court  of  Error  to  review  the  proceedings,  and  give 
their  judgment  of  reversal  or  affirmance  in  eacation.{b)  That 
enactment  was  to  enable  the  judges  to  fulfil  their  arduous 
judicial  duties  in  their  own  Courts  during  the  terms,  and  to 
select  some  more  convenient  day  or  days  in  vacation  for 
hearing  the  arguments,  and  deciding  upon  such  transcripts  in 
error. 

It  will  be  observed  that  the  judges  of  the  Court  of  Error 
are  merely  to  review  the  proceedings,  and  give  judgment  as 


(0  Style,  406 ;  Bird  ▼.  Pegg,  5  B.  & 
Aid .  418  )  when  not,  Goodright  v.  Wright, 
1  Stitu  53. 

(0  Rol.  Ab.  747.  748,  75« ;  Style, 
S54,  280 ;  Rol.  R.  53. 

(u)  2  Saund.  101. 

(f )  Castledine  ▼.  Mundy,  4  B.  &  Adol. 
90;  Bitifis  V.  Pratt,  1  Chit.  R.  369,  ante, 
360. 

(y)  1  Dowl.  Statutes,  375,  referring  to 


Tidd's  Forms,  c.  44,  •.  2  to  6. 

(t)  Per  Lord  Holt,  C.  J.  Shower'i  R. 
171,  177:  HopHdni  ▼.  Wriggiegwertk,  t 
Lev.  38  ;  S  Saund.  lOl  a  :  sAf  fiurrv  pair, 
Hou$e  of  Lords,  595,  n.  (g), 

(a)  Rickgtts  ▼«  Lewis,  8  Cromp.  &  J. 
11;  «T>r.R»15,S.C. 

(i)  There  was  a  similar  power  to  bear 
and  determine  in  vacation  created  by 
5G.4,  c.10f,s.S&4. 
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they  shall  be  advised  thereon.  A  writ  of  error  is  therefore 
only  sustainable  in  the  Exchequer  Chamber  in  respect  of  some 
substantial  apparent  objection^  not  aided  either  at  common  law 
or  by  any  statute  of  jeofails*  and  which  can  be  discovered  upon 
reading  the  transcript  or  copy  of  the  proceedings  of  the  Court 
below,  and  consequently  never  on  account  of  any  extrinsic  fact 
or  objection.  The  only  tenable  objections  are  such  substantial 
defects  in  the  pleadings  of  the  party  in  whose  favour  the  judg- 
ment below  has  been  given^  as  are  not  aided  after  verdict  or  judg- 
ment by  default  or  for  want  of  a  special  demurrer,  as  required  by 
4  Anne,  c.  16;  or  in  respect  of  defects  inlegal  merits  in  the  case 
itself  as  disclosed  by  a  demurrer  to  the  evidence^  bill  of  except 
tionSf  or  special  verdict^  (and  not  upon  a  mere  special  case  or 
matter  disclosed  upon  some  collateral  motion,  rule  nisiy  or  rule 
absolute,  which  never  are  entered  upon  the  roll  of  proceedings 
nor  appear  therefrom,)  each  of  which  is  considered  as  part  of 
the  original  record,  and  must  appear  on  reading  the  whole 
transcript.  The  Court  of  Exchequer  Chamber  is  not  a  Court 
oi  Appeal^  so  as  to  reinvestigate  the  merits  upon  any  matter 
o{  fact^  as  we  shall  see  the  Judicial  Committee  of  the  Privy 
Council  is,  and  it  has  therefore  no  power  to  convene  a  jury  or 
to  institute  any  collateral  inquiry.  As  constituted  of  the  learned 
judges  of  the  two  Courts,  instead  of  the  four  judges  of  the 
Court  below,  it  is  supposed  that  this  Court  will  arrive  at  a  more 
certainly  correct  and  satisfactory  decision  than  such  Court  be- 
low ;  and  it  is  confined  by  the  very  terms  of  the  statute  to  the 
examination  of  the  transcript^  and  deciding  upon  the  suffi- 
ciency of  the  judgment  thereupon  given. 

Since  the  act  1  W.  4,  c.  70,  it  has  been  held,  that  a  writ  of 
error  subsequently  sued  out  on  37  Eliz.  c.  8,  was  coram  non 
judice ;  (c)  and  after  a  judgment  in  King's  Bench  upon  a  writ 
of  error  from  the  Common  Pleas,  or  from  an  inferior  Court, 
no  writ  of  error  lies  to  the  Court  of  Exchequer  Chamber,  as 
constituted  by  1  W.4,  c.  70,  s.8.(rf) 

In  ordinary  cases,  when  the  pleadings  are  common  and 
simple,  it  can  scarcely  ever  occur  that  a  writ  of  error  in  the 
Exchequer  Chamber .  can  be  sustainable ;  but  when  the  de* 
claration  or  special  plea  is  special,  substantial  defects  not  un- 
frequently  arise,  and  the  judgment  may  then^  on  writ  of  error  in 
the  Exchequer  Chamber,  bo  reversed. 

There  may,  however,  be  a  writ  of  error  founded  on  matters  of 
fact  when  disclosed  by  a  bill  of  exceptions,  signed  by  the  judge 

(c)  Gumey  ▼.  Gordon,  t  Tyr.  R.  16. 

Id)  Rkketts  ▼.  LevoU,  %  Tyr.  R.  15 ;  2  Cronipt.  &  J,  11,  S.  C. . 


CHAP.  V. 
Sect.  XIV. 

First, 

ExCUEQDSn 

Chasiber. 
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Si(iT.  XIV. 

Ftrtt, 

ExCIIBQUKR 

Chamber. 


who  tried  the  cause,  and  which  by  annexation  becomes  part  of 
the  entire  record,  (e)  or  by  a  demurrer  to  evidence,  or  by  a  spe^ 
cial  verdict;  and  on  a  bill  of  exceptions  the  Court  of  Error 
may  look  to  the  whole  evidence  on  both  sides,  to  see  whether 
the  verdict  was  sustained  by  the  evidence,  and  whether  upon 
the  whole  record  with  its  annexations  the  party  was  entitled  to 
judgment.  (/)  But  it  has  been  recently  held  in  the  House  of 
Lords  that,  in  arguing  a  writ  of  error,  the  counsel  can  rely 
only  upon  objections  especially  suggested  to  the  judge,  and 
raised  by  the  bill  of  exceptions,  and  the  same  reason  applies  to 
writs  of  error,  returnable  in  the  Exchequer  Chamber,  {g) 

One  general  rule  prevails  in  all  Courts  of  Error,  and  cer- 
tainly in  the  Exchequer  Chamber  and  House  of  Lords,  viz.  not 
to  inquire  into  the  propriety  of  the  rules  and  practice  of  a 
Court  below,  for  regulating  either  its  genercd  practice^  or  a 
proceeding  in  a  particular  cause,  as  for  amending  a  declaration, 
striking  out  pleas,  or  granting  a  new  trial.  (A)  Tindal,  C.  J. 
observed,  (t)  ^^  the  practice  of  the  Courts  below  is  a  matter 
which  belongs  by  law  to  the  exclusive  discretion  of  the  Court 
itself;  it  being  presumed  that  such  practice  will  be  controlled 
by  a  sound  legal  discretion.  It  is  therefore  left  to  their  own 
government  alone,  without  any  appeal  to  or  revbion  by  a  su- 
perior Court/' (^) 


(0  3  Tyr.  R.  509. 

(/)  Per  Bayley,  B.  in  5iiiiU  v.  La- 
tham,  3  Tyr.  R.  627  ;  Vines  v.  Corpora^ 
tion  of  Reading,  1  Young  &  J.  4. 

(g)  Lucat  V.  NockelU,  cited  in  Wright 
▼.  Talham,  1  Adol.  &  Ellis's  R.  7,  Dote(a) 
and  15 ;  and  see  poit,  577,  578. 

(h)  GtUUy  V.  Bidiop  of  Exeter,  10  B. 
&  C.  584 ;  Mellitk  ▼.  Riehardion,  9  Biog. 
126. 

(i)  MelUsh  ▼.  Richardson,  9  Bing.  126. 

(fc)  The  opinion  of  the  judges  in  a  re- 
cent case  upon  the  limited  powers  of  a 
Court  of  Error  as  delivered  by  Tindal, 
C.  J.  are  so  exceedingly  illustrative,  that  it 
is  expedient  here  to  transcribe  tiiem.* 
His  lord&hip  observed,  "  the  questions 
proposed  by  your  lordships  to  bis  Ma- 
jesty's judges  are  these,  vis.  first,  whether 
it  is  competent  to  a  Court  of  £rror  to 
examine  the  propriety  of  an  amendment 
of  the  record  made  by  the  Court  below, 
being  a  Court  of  Record,  the  order  for 
the  amendment  being  sent  up  as  part  of 
the  record ;  secondly,  whether,  supposing 
it  to  be  competent,  an  amendment  made 
by  the  Court  of  Record  in  which  the 
action  was  originally  brought,  in  the 
manner  and  under  circumstances  similar 
to  those  stated  In  the  case  of  MeUish  v. 


Richardson,  would  be  lawfully  made. 
Upon  the  first  of  these  questions  his  Ma- 
jesty's judfres  are  of  opinion,  that  it  is 
not  competent  to  a  Court  of  £rmr  to 
examine  the  propriety  of  an  amend  menc 
of  the  record  made  by  the  Court  below, 
being  a  Court  of  Record,  although  the 
order  for  the  amendment  is  sent  up  as 
part  of  the  record. 

"  The  proper  object  of  a  writ  of  error 
is  to  remove  the  final  judgment  of  the 
Court  below  for  the  reviuon  of  the  supe- 
rior Court,  in  order  that  sucb  Court,  from 
the  premises  contained  in  the  record  of 
the  inferior  Court,  may  eiiher  affirm  or 
reverse  the  judgment,  as  they  draw  the 
same  or  a  different  conclusion  from  that 
which  has  been  pronounced  by  the  Coart 
below. 

"  These  premises  are  the  pleadings  be- 
tween the  parties,  the  proper  oootinuaoce 
of  the  suit  and  process,  the  finding  of  the 
jury  upon  an  issue  in  fact,  if  such  has  been 
joined,  and  lastly,  the  judgment  of  ao 
inferior  Court 

"  All  these  premises,  from  which  such 
judgment  has  been  derived,  tbe  parties  to 
the  suit  below  have  tbe  right  ex  debfto 
justicis  to  have  upon  the  record. 

"  But  the  orders  or  rules  for  amend- 


•-  MeUifh  V.  Richardson,  9  Bing.  126. 
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CHAP.  V. 

2.  The  Judicial  Committee  of  the  Privy  Council.  !fl! L 

Second, 

It  has  been  shewn  in  a  preceding  page  that  formerly  the  Judicial 
Court  of  Delegates,  and  from  thence  occasionally  a  Commission  Pr^vy  c"un-' 
of  Review,  were  the  Courts  of  Error,  or  rather  of  Appeal,  c»J- 
from  the  decrees  and  proceedings  of  the  Superior  Ecclesias- 
tical Courts,  and  of  the  Court  of  Admiralty  and  Prize  Courts, 
and  from  most  foreign  Courts;  (t)  but  that  these  were  repealed 
by  2  8c  3  W.  4,  c.  93,  which  also  enacts  that  no  Commission  of 
Review  shall  be  granted,  and  that  in  lieu  of  an  appeal  to  the 
delegates,  or  any  Commission  of  Review,  the  3  &  4  W.  4,  c.  41, 
constitutes  "  The  Judicial  Committee  of  the  Privy  Councir  the 
Court  of  Appeal,  not  only  from  the  Ecclesiastical  Courts,  but 
also  from  the  Admiralty  Court  and  Prize  Court,  and  most  of 
the  Courts  in  the  foreign  dominions  of  his  majesty.  (/) 

The  first  section  of  this  important  act  declares  and  enacts 
what  persons  shall  constitute  the  judges  of  this  new  Court,  and 


roent  of  proceedings  made  by  a  Court  in 
th«  progress  of  a  suit  therein  depending, 
do  not  fail  within  the  description  of  any 
part  of  the  record :  but  such  orders  are 
strictly  and  properly  matters  of  practice 
in  the  progress  of  the  cause,  regulated  by 
the  power  of  amendment  which  the  Courts 
of  law  possess,  either  by  the  common 
law,  or  by  the  statutes  of  amendment 
which  have  been  from  time  to  time  enact- 
ed by  the  legislature  for  that  purpose. 

"  The  practice  of  the  Courts  below  is 
a  matter  which  belongs  by  law  to  the  ex- 
clusive discretion  of  the  Court  itself;  it 
being  presumed  that  such  practice  will 
be  controlled  by  a  sound  legal  discretion. 
It  is  therefore  left  to  their  own  government 
alone,  without  any  appeal  to  or  revision 
by  a  superior  Court  And  we  cannot  but 
observe,  that  no  precedents  have  been 
cited  at  the  bar  in  which  an  entry  similar 
to  that  contended  for  by  the  plaintiff  in 
error  is  to  be  found. 

"  So  strictly  has  the  law  considered  that 
the  pleadings  in  the  suit,  and  the  judgm«nt 
proceeding  thereon,  shall  form  the  only 
grounds  of  the  record,  that  when  it  was 
found  expedient  that  the  opinion  in  point 
of  law  of  the  judge  who  tried  the  cause 
should  be  made  the  subject  of  revision  by 
a  superior  Court,  the  Statute  of  West- 
minster the  second  (13  £dw.  1)  expressly 
gave  authority  for  that  purpose  by  a  bill 
of  exceptions. 

«*Wc  think,  therefore,  that  it  is  not 
competent  for  the  superior  Court  to  exa- 
mine into  the  propriety  of  the  amend- 
ment, which  is  left  to  the  sole  discretion 
of   the    Court    by  which   it    has  been 


made.  And  if  this  be  so,  then  the  cir- 
cumstances for  the  orders  for  the  amend- 
ments being  put  upon  the  record  hi  this 
instance,  cannot  have  the  effect  of  giving 
competency  to  the  superior  Court  to  re<^ 
▼ise  the  propriety  of  such  amendment. 
For  if  the  grounds  of  the  amendment  are 
not  in  themselves  removable  by  the  writ 
of  error,  and  if  ihe  parties  to  the  suit  have 
not  ex  debito  justicuR  the  right  to  put  the 
rules  and  orders  for  the  amendment  upon 
record,  then  the  superior  Court  would 
have,  or  would  not  have,  authority  to  in- 
quire into  the  propriety  of  the  amend- 
ments, according  as  the  inferior  Court  did 
or  did  not  return,  in  the  particular  in- 
stance, the  order  by  which  the  amend- 
ment is  made. 

"  One  of  his  Majesty's  justices  has  felt 
some  doubt  and  difficulty  in  acceding  to 
this  opinion,  but  upon  the  whole  ac- 
quiesces in  its  propriety. 

*'  Such  being  the  opinion  of  the  judges 
on  the  first  question  submitted  to  them  by 
your  lordships,  it  becomes  unnecessary 
for  them  to  offer  any  upon  the  second.''* 

(k)  And  see  3  Bla.  Com.  66  to  71. 

(0  Ante,  309  ;  and  see  the  statute  3  & 
4  W.  4,  c.  41,  and  orders,  with  the  va- 
luable notes  of  Mr.  Knapp,  in  his  reports 
of  decisions  in  the  Privy  Council,  vol.  ii. 
Appendix,  v.  to  xxv.  Those  reports  con- 
tain the  decisions  in  the  Privy  Council, 
and  all  students  of  law  desirous  to  extend 
their  knowledge,  especially  as  regards  the 
principles  of  law,  will  do  well  to  read  those 
reports,  together  with  Mr.  Knapp's  sen- 
sible and  accurate  notes. 


•  MelUsh  y.  Ri<Aardwn,  9  Bing.  125. 
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CHAP  V.      fixes  its  style.     It  in  part  recites  the  2  &  3  W.  4,  c.  92,  for 
a£CT.  Alv.    transferring  the  power  of  the  High  Court  of  Delegates,  both 


CoiM^raE  OP  ^"  ecclesiastical  and  maritime  causes,  to  his  Majesty  in  Council ; 

Privy  Codn-  and  that  by  letters-patent,  certain  persons,  members  of  his  M a- 
jesty*s  Privy  Council,  together  with  others,  being  judges  and 
barons  of  his  Majesty's  Courts  of  Record  at  Westminter,  had 
been  appointed  to  be  his  Migesty's  Commissioners,  for  receiv- 
ing, hearing  and  determining  appeals  from  bis  Majesty's  Courts 
of  Admiralty  in  causes  of  Prize^  {m)  and  that  from  the  deci- 
sions of  various  Courts  of  judicature  in  the  Ewt  Indies,  and 
in  the  plantation  colonies  and  other  dominions  of  his  Majesty 
abroad,  an  appeal  lies  to  his  Majesty  in  Council ;  and  that 
matters  of  appeal  or  petition  to  his  Majesty  in  Council  had 
usually  been  heard  before  a  committee  of  the  whole  of  his  Ma- 
jesty's Privy  Council,  who  had  made  a  report  to  his  Majesty 
in  Council,  whereupon  the  final  judgment  or  determination  had 
been  given  by  his  Majesty ;  and  reciting  that  it  then  was  expe- 
dient to  make  certain  provisions  for  the  more  effectucd  hearing 
and  reporting  on  appeals  to  his  Majesty  in  Council,  and  oq 
other  matters,  and  to  give  such  power  and  jurisdiction  to  bis 
Majesty  in  Council  as  thereinafter  mentioned,  then  enacts  and 
declares  the  persons  who  shall  form  a  committee  of  his  Majesty's 
said  Privy  Council,  and  enacts  that  they  shall  be  styled  "  The 
Judicial  Committee  of  the  Privy  Council^'  and  then  empowers 
his  Majesty  by  his  sign  manual  to  appoint  any  tu)0  other  per* 
sons,  being  privy  councillors,  to  be  members  of  such  commit- 
tee. The  persons  enumerated,  who  virtute  officii  are  to  be 
members  of  such  committee,  are  at  le^st  eleven,  viz.,  the  Pre- 
sident of  the  Privy  Council,  Lord  Chancellor,  Lord  Keeper, 
or  First  Lord  Commissioner  of  the  Great  Seal,  the  Chief  Jus- 
tice of  the  King's  Bench,  Master  of  the  Rolls,  Vice-Chancellor, 
Chief  Justice  of  the  Common  Pleas,  Chief  Baron  of  Exchequer, 
Judge  of  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury, Judge  of  the  Court  of  Admiralty,  and  Chief  Judge  of 
the  Court  of  Bankruptcy,  and  every  other  member  of  the 
,  Privy  Council,  who  has  filled  either  of  those  respective  high 
offices;  and  the  concluding  part  of  section  five  enables  his 
Majesty  to  summon  any  other  member  of  the  Privy  Council  to 
attend  the  meetings  of  such  committee. 

The  fifth  section  enacts  that  at  least  four  members  of  such 
committee  shall  be  present,  viz.,  *'  that  no  matter  shall  be  heard, 
'^  nor  shall  any  order,  report,  or  recommendation  be  made  by 

(m)  And  see  it  G.  2,  c.  3 ;  and  2      II.  608  ;  antBt  vol.  E.  818,  as  to  qaestions 
Knapp's  R.  ii.  note  * ;  and  see  Hill  ▼.      of  prixe. 
Reardm,  2  Sim.  &  Stu.  431 ;  and  S  Russ. 
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^'  the  said  Judicial  Committee,  in  pursuance  of  that  act,  unless     CHAP.  V. 
**  in  the  presence  of  at  least  four  members  of  the  said  commit-    ^**^^' 


**  tee;  and  that  no  report  or  recommendation  shall  be  made  to  comm°ttkkof 
*^  his  Majesty,  unless  a  majority/  of  the  members  of  such  Judi-  Privy  Cow- 
"  cial  Committee  present  at  the  hearing  shall  concur  in  such 
"  report  or  recommendation.'* 

The  sixth  section  enacts,  *^  that  in  case  his  Majesty  shall  re- 
**  quire  the  attendance  at  the  committee  of  any  member  of  the 
"  Privy  Council,  who  shall  be  a  judge  of  either  of  the  superior 
**  Courts,  such  arrangement  shall  be  made  by  the  judges  for 
"  dispensing  with  the  attendance  of  such  judge,  upon  his 
'^  ordinary  duties,  as  may  be  necessary  and  consistent  with  the 
'*  public  service."  And  with  the  same  object  the  twenty-flfth 
section  empowers  his  Majesty  to  appoint  one  of  the  barons 
of  Exchequer  to  sit  in  equity,  in  the  absence  of  the  chief 
baron,  when  attending  the  Judicial  Committee  of  the  Privy 
Council,  (n)  And  the  twenty-sixth  section  enables  two  judges  of 
the  Court  of  Review,  during  the  absence  of  the  chief  judge 
of  that  Court,  to  form  a  Court  of  Review  in  bankruptcy,  (o) 

The  second  section  enacts,  "  That  all  appeals  or  applica^ 
*'  tions  in  prize  suits,  and  in  all  other  suits  or  proceedings  in 
^*  the  Courts  of  Admiralty  or  Vice-Admiralty  Courts,  or  any 
"  other  Court  in  the  plantations  in  America,  and  other  his  Ma- 
'' jesty's  dominions  or  elsewhere  abroad,  which  might  then  be 
**  made  to  the  High  Court  of  Admiralty  in  England,  or  to  the 
^'  Lords  Commissioners  in  prize  cases,  shall  be  made  to  his  Ma* 

**jesty  in  Council  only*^  (p) 

•^^^1     ■^-^-^^-^~»^    111.-  ■      ^^^^1— .^^^  1 1  1 1    II  .1.  i.ii.  ^  ,^,^_^^^^,„„^^ 

(n)  And  see  ante,  450,  451.  iog  the  highest  stationi  as  judges  here,  in 

(o)  It  will  be  obvious  that  if  an  appeal  their  various  departraents,  to  apply  with 

ooiild  be  heard  throughout,  and  the  report  effect  their  knowledge  to  qoesllons  upon 

thereon  unanimously  agreed  upon  by  the  foreign  law  that  can  be  bmoght  before 

eleven    persons    thus    constituting     such  them.     But  the  difficulty  is  in  those  cases 

Court  of  Appeal,  the  decision  could  ilot  of  appeals  that  are  lengthy  and  cannot  be 

fail  to  be  most  satisfactory,  because  the  heard  and  disposed  of  at  one  meeting  of 

aggregate  of  those  persons  combines  the  tliis  judicial  committee  to  secnre  the  at- 

highest  inteUigtace  upon  every  subject  of  tendance  throughout  of  the  same  diMtin- 

litigation  that  can  possibly  arise,  viz.  the  guiihed  personages  to   the    whole  of  the 

principles  of  common  and  statute  law  of  hearing  and  discussion  of  a  case,  before 

England,  relative  to  temporal  affairs,  whe-  the  report  thereon  is  made,  and  which  is 

ther  civil  or  criminal, — the  principles  of  so  essential  to  the  perfection  of  justice. 

equitable  rights  and  remedies,  and  the  See  an  instance  in  Long  v.  Commiisimm 

principles  upon  which  the  ecclesiastical,  for  Claims  on  Franee,  2  Kuapp's  R.  59« 

maritime  and  international  laws  are  found-  note  *  ;    and   see  the  Lord  Chancellor's 

ed,  and  lastly,  the  principles  of  the  law  observations  on  the  defective  state  of  ad« 

applicable  to  cases  of  bankruptcy  and  in-  ministering  justice  in  the  House  of  Lords, 

solvency;  and  by  the  assistance  of  mem-  poet,  587,  note  (h), 

hers  of  the  Privy  Council,  who  have  held  (p)  Before  this  enactment  it  was  held 

the  office  of  judge  in  the  East  Indies,  or  in  The  Fabius,  9  Rob.  R.  249,  that  ap- 

other  his    Majesty's  dominions  beyond  peals  from  the  Vice  Admiralty  Courts  in 

sea,   a  degree  of  familiar  knowledge  of  the  colonies  were  properly  laid   to  the 

foreign  laws  and  customs  is,  under  the  High  Court  of  Admiralty  and  not  to  the 

thirtietli  section  of  the  act,  combined,  so  Privy  Council. 
as  to  enable  the  eminent  personages  liold- 

'S8  2 
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CHAP.  V.         The  third  section  enacts,  "  That  all  appeals,  or  complaints 

'- 1    "  in  the  nature  of  appeals,  which  might  previously  have  been 

CoMiiiTTEE  OF    '^  bfought  bcforc  his  Majesty  in  Council,  from  or  in  respect  of 
Privy  Coun-     «  fc^g  determination,  sentence,  rule  or  o^^der  of  any  Court,  judge 

"  or  judicial  officer,  shall  be  referred  to  the  said  Judicial  Com- 

"  mittee,  and  shall  be  heard  by  them,  and  a  report  or  recom- 

''  mendation  thereon  shall  be  made  to  his  Majesty  in  Coundl, 

"  for  his  decision  thereon,  as  heretofore,  in  the  same  manner 

"  as  had  been  theretofore  the  custom  with  respect  to  matters 

^'  referred  by  his  Majesty  to  the  whole  of  his  Privy  Council, 

**  or  a  committee  thereof,  the  nature  of  such  report  or  recom- 

*'  mendation  being  always  stated  in  open  Court" 

The  Coaru  Upon  the  effect  of  the  first  part  of  this  section  it  has  been 

p^^e^di^g  an     observed,  that  it  would  be  difficult  to  enumerate  aU  the  Courts, 

appeal  may  lie.  whose  decision,  previously  to  the  passing  of  this  act,  might  have 

been  brought  before  the  King  in  Council,  and  which,  under  this 
act,  may  not  be  referred  to  the  Judicial  Committee.  They  may 
be  classed  under  three  heads;  as,  frst,  Courts  within  the  king- 
dom; «^eond/y.  Courts  of  the  islands  near  the  kingdom;  and» 
thirdly.  Courts  in  distant  dominions  of  his  Majesty.  Those  of 
the  first,  are  appeals  from  the  decision  of  the  Lord  Chancellor 
in  England  and  Ireland,  sitting  in  lunacy  ;{q)  and  from  the 
Court  of  the  Warden  of  the  Stanneries  in  Cornwall,  if  there 
happened  to  be  no  Prince  of  Wales,  to  whom  in  his  council  as 
Duke  of  Cornwall  the  appeal  properly  lies  ;(r)  secondly,  ap* 
peals  lie  to  the  Privy  Council  from  the  Isle  of  Man  and  other 
islands  near  England ;  {s)  and  thirdly,  are  appeals  from  the 
colonies,  as  from  the  East  and  West  Indies,  &c.  (/)  The 
general  rule  with  regard  to  appeals  from  the  colonies  appears 
to  be,  whenever  no  limitations  have  been  imposed  upon  them, 
either  by  orders  in  council,  or  instructions  to  the  governor,  or 
the  charters  of  their  Courts,  or  acts  of  parliament,  that  appeals 
are  to  be  received  upon  petition  to  the  council,  from  all  courts 
in  the  King*s  dominions  abroad,  on  the  ground  that  it  is  the 
right  of  the  subject,  without  express  power,  to  appeal  to  the 
sovereign  to  redress  all  wrong  done  to  them  in  any  Court  of 
Judicature ;  (u)  but  clauses  restrictive  of  or  limiting  this  right 
of  appeal,  must  of  course  be  construed  and  given  effect  to  ac- 
cording to  the  intention  of  the  qualification.  (;r) 

(q)  t  Knapp's  R.  iv.  note  t ;  and  see  1572  -,  2  Knapp's  R.  tr.  in  note. 
Cfrosvewtr  v.  Drax,  2   Knapp*s  R.   8?,  (()  t  Knapp's  R.  iv.  note  t. 

where  on  an  appeal  from  the  Chancellor  (ti)  3  Knapp^s  R.  iv.  note  t ;  CkrisiMn 

in  lunacy,  the  Privy  Council  reversed  his  v.  Corren,  1  P.  Wms.  St9  ;  see  argainent 

order,  as  made  after  the  death  of  the  lu-  in  Cuvillier  v.  AyLmttt  3  Knapp's  K.  77. 
natic,  without  jurisdiction,  as  the   pro-  (t)  2  Knapp's  K.  v.  in  note,  In  matter 

ceeding  should  have  been  by  bill  filed.  of  Nakon  and  ParietUe,  t  Knapp's  R.  67, 

(r)  3  Knapp's  R.  iv.  note  t.  and  Atulin  v.  CavUtier,  id,  78  ;    In  n 

(s)  3  Knapp's  R.  iv.  note  t ;  as  to  the  Tappen,  3  Knapp's  R.  301. 
island  of  Jersey,  see  order,  I3tb  May, 
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With  respect  to  the  nature  of  the  proceeding  to  be  appealed     chap.  v. 
against,  it  will  be  observed  that  the  terms  of  the  third  section    Sect.  XIV. 
are  comprehensive,  and  include  not  only  final  sentences,  but  all  coi^^J^'^^op 
determinations,  rules  and  orders,  which  may  be  interlocutory  Privy  Coum- 
or  in  the  course  of  a  suit.     From  a  proceeding  in  England  a  "^'  . 

writ  of  error  in  general  only  lies  upon  a  judgment  final  or  in-  teriocQtory 
terlocutory,  as  a  judgment  by  default;  but  this  section  is  ob-  ^^  ^""J  ^^^^' 

^'  J      o  J  »  or  seDtence  on 

viously  more  comprehensive,  and  whenever,  independently  of  appeal  may  lie. 
this  statute,  the  particular  constitution  of  a  foreign  Court,  or 
law  applicable  to  it,  or  the  practice,  has  permitted  an  appeal 
from  an  interlocutory  rule,  order  or  other  proceeding,  this 
statute  clearly  authorizes  the  continuance,  and  renders  an  ap- 
peal to  the  Judicial  Committee  in  a  similar  case  sustainable,  and 
it  is  necessary  to  ascertain  the  law  applicable  to  the  particular 
Court.  Thus,  from  Jersey  the  proceeding  appealed  against 
must  have  occurred  en  fin  de  cause.  In  the  West  Indian  and 
American  colonies,  where  the  English  law  prevails,  the  prac- 
tice has  been  always  to  admit  appeals  from  all  interlocutory 
orders  in  Equity,  but  not  from  those  at  common  law.  A 
less  restricted  rule  has  been  observed  in  the  King's  Court  at 
Bengal,  the  words  of  whose  charter  direct  them  to  allow  appeals 
from  all  judgments,  decrees,  or  rules,  or  orders.  (^)  In  the 
charter  of  the  King's  Courts  at  Madras,  Bombay,  and  Prince 
of  Wales's  Island,  the  words  directing  the  Courts  to  grant  leave 
to  appeal,  are  from  any  "judgment  or  determination,"  which 
words  it  is  now  settled  are  not  confined,  a,s  once  supposed,  to 
final  judgments, (z)  unless  it  clearly  appear  they  were  so  in- 
tended, as  in  the  Charter  of  Justice  granted  to  the  town  of 
Gibraltar,  {a)  or  where  the  right  of  appeal  is  by  statute  or 
otherwise  confined  to  cases  of  claims,  exceeding  a  named  sum, 
as  500/.,  in  the  Upper  and  Lower  Canada.  (6)  But  it  is  no 
ground  of  appeal  that  the  Court  below  discredited  the  testi- 
mony of  the  witnesses  improperly,  (c)  Nor  can  the  power  of 
Colonial  Courts  to  prevent  advocates,  who  misconduct  them-' 
selves,  from  practising  before  them,  be  disputed,  (d)  And  it 
seems  that  objections  cannot  be  made  to  a  decree  at  the  hear-< 
ing  before  the  Privy  Council  that  were  not  made  in  the  Court 


(y)  t  Knapp*8  R.  iv.  v.  uote  t.  R.  SOJ . 

(s)  Syed  Alley  v.  East  India  Companyt  (fr)  CuviUier  v.  Aylwin,  3  Knapp's  R. 

1  Knapp's  R.  3,11,  in  note  *  ;  oyerrultng  72, 

Johnston  ▼.  EaH  India  Company,  1  Stra.  (c)  Santacana  v.  Ardevol,  1  Knapp's  R. 

18 ;  and  2  Knapp's  R.  v.  in  note.  269. 

(o)  In   rt    Nahon    and    Pariente,    %  (d)  Ju«ticef  of  Antigua,  1  Knapp's  R. 

Knapp's  R.  ^\  Inrt  Tapptn,  t  Knapp's  267. 
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CHAR  V.  below,  {e)  But  where  a  party  has  been  denied  his  right  to 
a.  Judicial  appcal*  according  to  the  charter  of  the  Courts  through  the 
CoMiiiTTBB  OF  orroueous  construction  of  it  by  that  Court,  the  Privy  Council 
cxL.  '     will,  upon  a  special  petition,  grant  leave  to  appeal.  (/) 

It  will  be  observed,  that  the  concluding  part  of  the  third 

section  imperatively  requires  that  the  report  or  recommendation 

of  the  majority  of  the  members  of  the  Judicial  Committee  shall 

always  be  stated  in  open  Court;  and  this  accords  with  the  pre^^ 

vious  practice  declared  to  be,  "  It  is  usual  at  the  Privy  Council 

for  the  presiding  law  lord  to  deUver  the  grounds  qf  judgment^ 

which  being  thus  known  and  reported  tend  to  settle  general 

principles  and  establish  uniformity  of  decision."  {g) 

What  other  The  4th  section  entitles  his  Majesty  to  refer  to  the  Judicial 

Teferred  to        Committee  for  hearing  or  consideration,  any  such  other  matters 

iSttce!*  ^*'"'     whatsoever,  as  his  Majesty  shall  think  fit,  and  enacts,  that  auch 

committee  shall  thereupon  hear  or  consider  the  same,  and  advise 
his  Majesty  thereon  in  manner  aforesaid. 
The  presciibed       The  20th  section  regulates  the  time  of  appealing^  but  without 
tme  of  appe  -  g^jjjg  ^^^y  jj^jj.^  ^^^  merely  enacts,  that  where  any  such  time 

shall  be  fixed  by  any  law  or  usage  the  same  shall  be  observed } 
and  where  there  is  no  law  or  usage  on  the  subject,  then  within 
such  time  as  shall  be  ordered  by  his  Miyesty  in  Council,  who  ia 
also  authorized  to  alter  any  existing  rule  or  order.  It  is  stated 
that  the  established  usage  at  the  Privy  Council  has  long  been, 
that  if  an  appellant  has  not  presented  his  petition  of  appeal 
within  a  year  and  a  day  after  he  has  obtained  permission  to 
appeal  from  the  Colonial  Court,  the  respondent  may  present  a 
petition  to  have  it  dismissed,  and  obtain  an  order  of  course  to 
that  effect  on  the  next  meeting  of  the  committee  to  which  it 
stands  referred.  (A)  However,  the  appellant  may  petition  to 
dismiss  the  latter  petition,  and  has  been  allowed  to  prosecute 
his  appeal  upon  reasonable  excuse  after  a  delay  even  of  six 
years,  (i)  The  2,26,  and  S3rd  section  authorises  his  Majesty  to 
direct  the  East  India  Company  to  bring  on  certain  specified 
appeals,  viz.  appeals  from  the  Sudder  Dewanny  Adawlut  Courts 
in  the  East  Indies  to  a' hearing,  notwithstanding  the  death  of 
parties,  and  to  appoint  agents  and  counsel  for  the  diffei^ent 
parties  in  such  appeals,  and  to  make  such  orders  for  security 

and  payment  of  costs  as  his  Majesty  in  Cotmcil  should  think 

'  "  ■  '  -  .^.  -.  -  ■ ,  .   ^ 

(«)  FranUand  v.  M*Guity,  1  Knapp*s  R.  astical  Courts,  dated  t5lh  Jan.  A.  D.  iSdl. 

274 ;  and  see  1  Adol.  &  Ellis,  R.  15,  S.  P.  (h)  %  Knapp's  Rep.  xUi.  n.  •,  where  ftce 

(/}  Elphifntone    v.    Bwdrtchund,    1  the  further  practice  as  to  time. 

Knapp's  R.  352.  (t)  East  India  Company  ▼.  Sytd  AlUy, 

(g)  See  the  special  report  of  the  com-  1  Knapp'a  R.   332 ;    liod  see  Orpkmt* 

xnlssioners  appointed  to  inquire  into  the  Board  ▼.  Van  Runmo,  id,  83,  93)  and 

practice  and  jurisdiction  of  the  Ecdesi-  Ungenkolly  v.  Bunttr,  uf.  173^ 
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fit.  And  accordingly  bis  Majesty,  by  three  orders  in  council  CHAP.  v. 
of  4th  Sept.  and  18th  Nov.  1833,  directed  eighteen  appeals  ^  ^^p,c^||)|^' 
from  Bengal,  ten  from  Madras,  and  fifteen  from  Bombay  to  be  coiciiirrsE  of 


PiltVY  COUH* 


CIL< 


brought  to  a  hearing.  (^) 

The  d4th  section  enabled  his  Majesty  in  Council  from  time 
to  time  to  make  rules  and  orders  regulating  the  f»orfe,/orm,  and 
time  of  appeal  to  be  made  from  the  Courts  of  Sudder  Dewanny 
Adawlut,  or  any  other  Courts  of  judicature  in  India  or  ebewhere 
to  the  eastward  of  the  Cape  of  Good  Hope,  and  to  make  regu* 
lations  for  preventing  delay  in  making  or  hearing  such  appeals, 
and  as  to  the  expenses  attending  such  appeals,  and  the  amount 
or  value  of  the  property  in  respect  of  which  any  such  appeal 
may  be  made. 

The   19th  section  authorizes  the  president  of  the  Privy  Modes  of  con- 
Council  to  require  the  attendance  of  witnesses  and  production  an^'OTTduSfefi' 
of  documents  by  writ  of  iubpcena  ad  testificandum  or  of  sulfpama  of  documents 
duces  tecum  f  and  in  case  of  disobedience  the  witness  is  guilty  Committeel^and 
of  a  contempt  of  the  Judicial  Committee  and  to  the  same  penal-  contempts  and 
ties  as  if  the  writ  had  issued  out  of  the  Court  of  King's  Bench,  witnesses  guilty 
The  9th  section  directs  that  every  witness  shall  be  examined  on  ^^  P^^jury* 
oath,  or  affirmation  if  he  be  a  Quaker  or  Moravian,  to  be  ad« 
ministered  as  therein  directed,  and  that  if  the  witness  shall 
swear  falsely  he  shall  be  indictable  for  perjury  and  punished 
accordingly. 

The  7th  section  authorizes  the  Judicial  Committee  in  any  The  modes  of 
matter  referred  to  them  to  examine  witnesses  by  word  of  mouth  "*"!1"*S  ****' 

*'  ncsBCSj  occ. 

and  either  before  or  after  examination  by  deposition,  or  to  direct 
the  deposition  of  any  witness  to  be  taken  in  writing  by  the 
Registrar  of  the  Privy  Council  pr  by  such  other  person,  and  in 
such  manner,  order,  and  course  as  his  Majesty  in  Council  or  the 
Judicial  Committee  shall  appoint  and  direct. 

The  8th  section  authorizes  the  Judicial  Committee  to  direct  the  re<cxamtn- 
that  such  witnesses  shall  be  examined  or  re-examined  and  as  *^°"  °^  '**I\,  ^ 

nesscs  upon  tlie 

to  such  facts,  notwithstanding  any  such  witness  may  not  have  whole  or  part  of 
been  examined  or  no  evidence  may  have  been  given  on  any  ^  ^^^' 
such  fact  in  a  previous  stage  of  the  matter ;  and  his  Majesty  in 
Council,  on  the  recommendation  of  the  Judicial  Committee  upon 
any  appeal,  may  remit  the  matter  which  shall  be  the  subject  of 
such  appeal  to  the  Court  appealed  from,  to  be  there  re-heard 
either  generally  or  upon  certain  points  only,  and  upon  such  re- 
hearing to  take  such  additional  evidence  though  before  rejectedi 
or  reject  such  evidence  before  admitted,  as  his  Majesty  in 
Council  should  direct ;  and  further,  that  on  any  such  remitting  Power  to  direct 

'  — — — -—  a  feigned  issuei 

(k)  See  i  Knapp's  Repi  Appendix,  xxm  to  xxix,  at  eod  of  second  part. 
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CHAP.  V. 
SkCT.  XIV. 

2.  Judicial 
Committee  of 
Prxvv  Coun- 
cil. 

Further  powers 
as  to  feigned 
8uei. 


Trial  of  snch 
feigned  issue 
and  directions 
ax  to  witnesses, 
and  evidence 
thereupon. 


New  trials. 


Observations 
thereon. 


Regulations 
respecting  costs 
in  general,  in 
discretion  of 
Judicial  Com- 
mittee* 


or  otherwise^  it  should  be  lawful  for  his  Majesty  in  Council  to 
direct  that  one  or  more  feigned  issue  or  issues  should  be  tried 
in  any  of  his  Majesty's  dominions  abroad,  for  any  purpose  for 
which  such  issue  shall  to  his  Majesty  in  Council  seem  proper. 

The  10th  section  extends  the  power  of  directing  and  trying 
feigned  issues  by  enacting,  that  the  Judicial  Committee  may 
direct  one  or  more  feigned  issue  or  issues  to  be  tried  in  any 
Court  of  common  law,  and  either  at  bar,  or  before  a  judge  of 
assize,  or  at  the  sittings  for  the  trial  of  issues  in  London  or 
Middlesex,  and  either  by  a  special  or  common  jury,  in  like  man- 
ner and  for  the  same  purpose  as  is  now  done  by  the  Court  of 
Chancery.  The  11th  section  authorizes  the  Judicial  Committee 
to  direct,  on  the  trial  of  any  issue,  that  the  deposition  already 
taken  of  any  witnesses,  who  shall  have  died  or  who  shall  be  in* 
capable  of  giving  oral  testimony,  shall  be  received  in  evidence ; 
and  further,  that  such  deeds,  evidences,  and  writings  shall  be 
produced,  and  such  facts  shall  be  admitted,  as  to  the  said  com- 
mittee shall  seem  fit ;  and  the  12th  section  enacts.,  that  the  said 
committee  may  make  such  and  the  like  orders  respecting  the 
admission  of  persons,  whether  parties  or  others,  to  be  examined 
as  witnesses  upon  the  trial  of  such  issues  as  .the  Lord  High 
Chancellor,  or  the  Court  of  Chancery,  has  been  used  to  make 
respecting  the  admission  of  witnesses  upon  the  trial  of  issues 
directed  by  the  Chancellor  or  the  Court  of  Chancery ;  and  the 
13th  section  authorizes  the  committee  to  grant  one  or  more  New 
TricUSf  and  that  the  evidence  of  witnesses  previously  examined 
shall  be  admissible,  in  case  of  death,  mental  disease,  or  in- 
firmity. The  power  of  examining  witnesses  on  interrogatories 
is  also  extended  to  such  issues  by  section  14.  Upon  this  enact- 
ment as  to  feigned  issues  it  has  been  observed,  that  before  this 
act  the  King  in  Council,  on  any  appeal  firom  a  Court  of  Chancery, 
had  jurisdiction  to  order  the  trial  of  an  issue  in  the  country 
from  which  the  appeal  came ;  but  that  under  the  present  act, 
the  Judicial  Committee  have  the  power  of  directing  issues  not 
only  in  such  cases  but  also  on  appeals  firom  the  Ecclesi<zstical, 
Admiralty,  and  Prize  Courts,  and  from  the  Chancellor  in 
Lunacy,  and  of  ordering  them  to  be  tried  either  in  England 
or  in  any  of  the  colonies,  at  their  discretion.  (2) 

The  15th  section  enacts  that  "the  costs  incurred  in  the  pro' 
secution  of  any  appeal  or  matter  referred  to  the  said  Judicial 
Committee,  and  of  such  issues  as  the  same  committee  shall 
under  that  act  direct,  shall  be  paid  by  such  party  or  parties, 
person  or  persons,  and  be  taxed  by  the  appointed  registrar  or 

(/)  2  Knapp's  Rep.  viii.  and  ix.  n.  f. 
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such  Other  person  appointed  by  his  Majesty  in  Council^  or  the     CHAP.  V. 

said  Judicial  Committee  shall  direct^'    Upon  which  enactment  — — '■— 

it  has  been  observed,  that  in  all  the  colonial  Courts  leave  to  committee  of 
appeal  is  only  granted  on  condition  of  the  appellant's  giving  ^'^'^^  Cown- 
security /or  the  due  prosecution  of  his  appeal,  and  for  the  pay- 
ment of  all  such  costs  as  may  be  awarded  by  his  Majesty 
in  Council  to  the  respondents ;  and  leave  to  appeal  is  seldom 
granted  by  the  council  except  upon  the  same  terms,  and  that 
perhaps  the  only  exception  is  on  the  rare  occurrence  of  a 
pauper  appellant,  (m)  From  the  recent  appeals  to  the  Privy 
Council  from  India,  brought  to  a  hearing  in  pursuance  of  the 
above-mentioned  order  of  council,  it  appears  that  from  about 
800/.  to  1000/.  were  required  to  be  paid  into  the  Court  in  India, 
before  leave  to  appeal  to  the  King  in  Council  is  granted. 

In  the  exercise  of  such  discretionary  jurisdiction  over  costs, 
the  Judicial  Committee,  as  might  be  supposed,  are  influenced 
by  those  general  principles  that  ought  to  regulate  all  well  con- 
stituted tribunals;  and  therefore,  where  the  same  points 
of  law  involved  in  the  appeals  had  been  previously  determined, 
to  the  knowledge  of  the  respondents,  against  them,  and  ye^ 
they,  by  not  consenting  to  an  amicable  compromise,  had  put 
the  appellants  to  unnecessary  expense  and  forced  them  to  appeal, 
costs  were  given  to  such  appellants,  (n) 

The  16th  section  enacts  "  that  the  order  or  decrees  of  his  Ma-  Decrees  to  be 

•      ^.^^•11.  r>  i.*i*  enrolled  and 

jesty  m  Council,  made  in  pursuance  ot  any  recommendation  oi  copies  uken. 
the  said  Judicial  Committee,  in  any  matter  of  appeal  from  the 
judgment  or  order  of  any  Court  or  judge,  shall  be  enrolled  for 
safe  custody  in  such  manner,  and  the  same  may  be  inspected 
and  copies  thereof  taken,  under  such  regulations  as  his  Ma- 
jesty in  Council  shall  direct.*'  The  practice  appears  to  be 
against  permitting  a  rehearing,  (o) 

The  21st  section  enacts  ''that  the  order  or  decree  of  his  Decrees  on  ap- 
Majesty  in  Council,  on  any  appeal  from  the  order,  sentence,  or  abroad'^tcTbe 
decree  of  any  Court  of  justice  in  the  East  Indies,  or  of  any  enforced  as  hu 
colony,  plantation,  or  other  his  Majesty's  dominions  abroad.  Council  shall  on 
shall  be  carried  into  effect  in  such  manner  and  subject  to  such  [fo*;^™"/u^'Jai 
limitations  and  conditions  as  his  Majesty  in  Council  shall,  on  Committee 
the  recommendation  of  the  Judicial  Committee,  direct,  but  pro-    ''^^' 


(ill)  S  Knapp,   xl.  note*,  where  see  (ii)Ntdhamv,  Simpson,  9  Knapp^a'Rep, 

further  as  to  Cotts.    As  to  the  secority,  1 ;  and  see  Henry  v.  Byan,  1  Knapp, 

Camberncn  v.  Egroignardf  1  Knapp,  K.  388. 

251 ;  sec  Henry  v.  Byan,  id,  SBS ;  Btr-  (o)  Kedham  v.  Simpson,  2  Knapp.  R. 

tram    v.    Godfrey,    id,   381  ;    Craig   v.  5  and  6. 
Shand,  id.  253. 
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CHAP.  V*  vides  that  the  act  shall  not  in  any  respect  abridge  the  poWMs 

^^'  ^^^'  of  the  whole  Privy  Council." 
CoMM^^ow      '^^^  ^^^  section  enacts  that  the  Judicial  Committee  shall  en- 

Paity  Govn-  joy  all  the  powers  of  punishing  contemptSi  and  of  compelling 

^\' .  appearances,  and  his  Majesty  in  Council  shall  have  and  enjoy 

powers  of  in  all  respects  such  and  the  same  powers  of  enfiordng  jodg- 

Kin^^^Bench  "*®'****  decrees,  and  orders,  as  are  now  exercised  by  the  Conrt 

or  ^ciesiasti-  of  Chancery  or  King's  Bench,  (and  both  in  penonam  and  in 

puJ^in^wn-  ^^^f)  ^'  **  ^^^  gi^®"*  ^^  *"y  Court  Eccletiaiiioalf  by  an  act 
tempuand  passed  in  2  &  3  W.  4,  c*  98,  (jp)  intituled  an  act  for  enforang 
^^Mnatw^md  the  process  upon  contempts  in  the  Courts  Ecclesiastioal  of 
enforcing  jadg.  Engknd  and  Wales ;  and  that  all  such  powers  as  are  given  to 
and  order*,  Courts  Ecclesiastical,  if  of  punishing  contempigf  or  of  eon$pel^ 
e^^TtendeTlo'"^  /iV  appearances,  shall  be  exercised  by  the  said  Judicial  Com- 
Jadidai  Com-  mittec}  and  if  of  enforcing  decrees  and  orders,  shall  be  ezer- 
Prirj  Coondi.    ^^^^  ^y  ^^^  Majesty  in  Council,  in  the  same  manner  as  th/^ 

powers  in  and  by  such  act  given,  and  shall  be  of  as  mueh  fiiroe 

and  effect  as  if  the  same  had  been  expressly  given  to  the  said 

committee  or  to  his  Majesty  in  Council. 

Power  of  the         The  18th  soction  authorizes  his  Majesty  to  appoint  a  rsj^ts- 

l^j^s J^pp^int  ^y^^  of  ii^Q  ^^i^  Pj^i^  Council,  as  regards  the  purposes  of  Aat 

Judwiai  Com-    act|  and  to  direct  what  duties  shall  be  performed  by  such  re* 

"^^^^  gistrar. 

BegaktM  Um        The  S9th  section  enacts  that,  subject  to  such  orders  as  his 

giS^rafor^oIISi'rt  ^AJ^*^  '»  Council  shall  make,  the  then  present  regietMr  of 
of  Admiralty  to  the  High  Court  of  Admiralty,  in  person  or  by  deputy,  may  attend 
attend.  ^^  hearing  by  the  said  Judicial  Committee  of  all  causes  and  ap* 

peals,  upon  the  hearing  of  which,  if  the  act  had  not  been 
passedi  he  would  have  had  a  right  to  attend  by  virtue  of  his 
offices  of  registrar  of  the  High  Courts  of  Admiralty,  Dekgatasi 
and  Appeals  for  Prizes. 
Regtiiationi  in  The  Slst  section  reserves  the  provisions  in  any  treaty  with 
servAd*  ^^      ^^  foreign  potentate,  in  which  it  shall  be  stipulated  that  any 

person  or  persons  other  than  the  said  Judicial  Committee  shall 
hear  and  finally  adjudicate  appeals  from  his  Majesty's  Courts 
of  Admiralty  in  causes  of  prize. 

Orders  ill  By  OUDSRS  IN  CovMciL  of  9th  December,  1833,(9)  after 

Council,  9  Dec.  reciting  that  it  was  expedient  that  certain  rules  and  regulations 

should  be  made  for  the  more  convenient  conducting  of  appeals 
and  applications  in  prize  suits,  and  in  all  other  suits  or  proceed- 
ings in  the  said  Courts  of  AdmirMy  or  Vtce^Admiraltyy  or 

(p)   Should  ha?e  been  noticed,  ante,         (q)  See  2  Knapp^s  Rep.  x^  to  auiv* 
485. 
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any  other  Court  in  the  plantations  in  America^  and  otber  his     CHAP.  V« 
Majesty's  dominions  elsewhere  abroad^  which  might  formerly 


have  been  made  to  the  High  Court  of  Admiralty  in  Englandj  committa*  or 

or  to  the  Lords  Commissioners  in  prize  causes  respectively^  PBitrCovH- 

as  well  as  of  sudi  appeals^  suits^  or  complaints  in  the  nature  of 

appeals  from  or  id  respect  of  the  determinatioui  sentence^  rule^ 

or  order  of  any  judge  or  judicial  officer  of  any  JBeclesiastical 

Court  in  Englandj  or  of  the  said  High  Court  of  Admiralty  in 

England,  which,  by  virtue  of  any  law,  statute,  or  custom,  shall 

be  made  to  his   Majesty  in  Council ;  therefore,  Jirst,  orders 

that  all  of  them  shall  be  conducted  in  the  same  manner  and  by 

the  same  persons  as  formerly ;  secondly,  it  is  then  ordered 

that  four  or  more  of  the  Judicial  Committee  may  appoint  surro* 

gates  of  the  Prerogative  and  Admiralty  Courts,  to  act  as  sur^ 

rogates  of  the  Judicial  Committee ;  thirdly^  it  is  then  ordered 

that  the  then  present  registrar  of  the  Court  of  Admiralty  shall 

attend  on  all  appeals  which  would  formerly  have  been  heard 

by  the  Court  of  Delegates  and  Admiralty  or  Commissioners  of 

Prize  Appeals;  and  fourthly  ^  that  on  entering  an  appeal  in  the 

Court  of  Admiralty  and  Appeals  a  petition  shall  be  presented  to 

the  King  in  Council,  which  shall  be  transmitted  to  the  registrar. 

The  order  in  council  of  10th  December,  183S|  recites,  the  Order  in 
third  of  the  last  mentioned  order  in  council,  and  then  declares,  Dec"i893.(r) 
that  in  pursuance  of  that  authority,  the  several  advocates  of  the 
Arches  Court  of  Canterbury^  and  of  the  said  High  Court  of 
Admiralty,  who  now  are  or  hereafter  shall  be  duly  or  legally 
admitted  surrogates  of  such  Courts^  may  by  four  or  more  mem* 
hers  of  the  said  Judicial  Committee  be  admitted  surrogates 
thereof  for  and  in  respect  of  such  appeals,  applications,  suits  or 
complaints  in  the  nature  of  appeals  as  aforesaid,  and  for  the 
purposes  mentioned  in  the  said  order. 

In  A  preceding  page  we  have  seen  that  the  Chancellor,  the  other  mauers 
Master  of  the  Rolls,  and  the  Vice-Chancellor  have  a  right  to  PrWy°!:ouncii 
send  a  case,  stating  facts,  and  a  question  oilaw  thereupon,  to  a  ^^^^^  ^?^ 
Court  of  Law  for  their  opinions  upon  a  point  of  law,  though 
not  upon  a  matter  of  trust,  or  an  equitable  questioni  or  a  mere 
abstract  question,  without  the  particular  facts  upon  which  the 
question  has  arisen,  {s)    But  before  the  late  act,  it  was  decided 
that  the  Privy  Council  has  no  right  to  send  a  case  to  a  Court  of 
Law  for  its  decision ;  (f)  and  constituted,  as  we  have  seen  the 

(r)  See  2  Knapp^s  Rep.  ixir.  inhere  the  Court  of  King's  Bench  refused 

(i)  Ante,  S50  to  S5t.  to  receive  or  answer  a  case  from  the  Prlrj 

(()  1  Heo,  Bla.  673;  DooglaS;  330,     Cooncil ;  and  see  ]2  Koapp's  Rt  ix«  in  note. 
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CHAP.  V. 
Sect.  XIV. 

2.  Judicial 
Committee  op 
Privy  Coun- 
cil* 


Judicial  Committee  of  the  Privy  Council  now  is  under  that 
act,  of  at  least  the  Chief  Justices  of  the  King's  Bench  and  Com- 
mon Pleas^  and  Chief  Baron  of  the  Exchequer^  there  is  less 
reason  for  requiring  the  advice  or  opinion  of  the  judges  of  a 
common  law  court,  (t) 

In  a  recent  case  before  this  act,  it  appears  to  have  been  con- 
sidered in  the  Privy  Council  that  that  Court  will  not  exercise 
jurisdiction  as  a  Court  of  Appeal  from  the  decision  of  the 
Lords  Commissioners  of  the  Treasury^  as  to  grants  by  the 
crown  of  property  accruing  to  it  by  virtue  of  its  prerogative ;  (v ) 
but  the  4th  section  of  3  Sc  4  W.  4,  c  41,  appears  now  to  en- 
able his  Majesty  to  refer  to  the  Judicial  Committee  any  such 
matters  whatever  as  he  shall  think  fit,  and  appears  also  to  extend 
to  such  a  case,  so  that  his  Majesty  might  require  the  Judicial 
Committee  to  consider  and  report  to  him  their  view  of  the  course 
that  should  be  adopted,  (x)  Upon  a  writ  of  error  from  the 
British  West  Indies,  if  it  appear  that  the  judge  of  the  original 
Court  inconsiderately  signed  an  imperfect  and  incorrect  bill  of 
exceptions,  a  Court  of  Error  in  the  same  country  ought  to  direet 
the  bill  of  exceptions  to  be  taken  off  the  file  and  amended  by 
the  judge's  notes,  and  the  Pxivy  Council  here  will  direct  that  to 
be  done,  (y) 

From  the  island  of  Guernsey,  several  of  the  inhabitants  there 
may  proceed  by  petition  for  leave  to  appeal  from  a  decision  of  a 
Court  there,  confirming  a  rate  for  the  relief  of  the  poor, 
although  separately  and  collectively  they  were  rated  in  less 
than  the  sum  fixed  by  the  orders  in  council  regulating  appeals 
from  that  island,  and  prohibiting  appeals  where  the  sum  in  dis- 
pute is  under  a  certain  sum;  such  a  case  of  small  rates  not 
being  within  the  intent  of  the  orders  in  council  regulating  ap- 
peals, (z)  When  the  Privy  Council  has  sent  a  reference  to  a 
Court  below  for  them  to  certify  as  to  a  point  of  practice,  their 
certificates  cannot  be  disputed,  unless  a  petition  praying  for  a 
firesh  reference  is  presented  and  supported  by  affidavit  disput- 
ing the  accuracy  of  the  certificate,  (a) 


l*he  course  of 
proceedings  in 
the  Jadiciai 
Commitlee  of 
the  Privy 
Council. 


The  course  of  proceedings  in  the  Judicial  Committee  of  the 
Privy  Council  varies  according  to  the  country  and  Court  from 


(0  And  8ee  afU$,  45t,  note  (p),  as  to 
the  equity  side  of  the  Court  of  Exchequer 
not  stating  such  a  case,  because  its  own 
equity  judges  are  also  judges  on  the  law 
side  of  the  Court. 

(«)  Army  of  the  Deean,  2  Knapp,  R. 
105. 

(a)  The  abo?e  case  was  decided  on  the 


9th  and  lOth  of  July,  ISSS,  and  the  act 
3&4W.  4,  c  41,  was  passed  on  Uie 
14th  of  August,  1833. 

(y)  Powncdl  V,  Mascall,  8  Knapp,  R. 
161. 

(s)  In  r<  Tapper,  2  Knapp,  K.  201. 

(a)  Qnesne  ▼•  NicoUe,  1  Knapp,  R. 
957. 
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which  the  appeal  has  taken  phice.  From  the  East  Indiesi  from    CHAP.  v. 
which  of  late  the  appeals  brought  to  an  hearing  have  been  nu-     ^^^'''  ^^' 


merous,  a  perfect  transcript  of  the  pleadings  and  proceedings  comi«ttm^of 
in  the  local  provincial  Courts  and  foreign  Courts  of  Appeal,  Privy  Coun- 
with  the  interrogatories  and  examinations  and  testimony  of  all  ^'^' 
the  witnesses,  and  the  whole  of  the  evidence,  and  the  interlo- 
cutory and  final  decrees  of  the  foreign  Courts,  in  natural  order 
of  time,  is  sent  over  from  abroad  and  is  produced  before  the 
Judicial  Committee,  and  each  member,  anxious  to  become  master 
of  the  whole  proceedings,  may  examine  the  same.  But  to  facili- 
tate research  and  a  more  ready  attainment  of  the  knowledge  of 
the  merits  of  each  case,  cases  are  usually  prepared,  as  well  on  be- 
half of  the  appellant  as  of  the  respondent,  shortly  analyzing  the 
pleadings  and  proceedings,  and  referring  to  the  full  transcript, 
and  then  stating  arguments  and  reasons  on  each  side,  and  draw- 
ing conclusions  in  favour  of  the  party  on  whose  behalf  the 
statement  is  made.  Both  these  cases  are  printed  at  length,  and 
in  due  time,  before  the  hearing,  printed  copies  are  laid  before 
the  members  of  the  Judicial  Committee,  and  on  the  appointed 
day,  one,  two,  or  more  counsel  are  heard  on  behalf  of  the  ap- 
pellant and  respondent;  and  when  the  Judicial  Committee,  or 
the  majority,  have  formed  their  opinion,  the  same  is  reported 
by  the  presiding  law  lord  in  open  court  to  the  King  in  Council, 
who  thereupon  ultimately  decides.  It  seems  that  the  decision 
of  the  Judicial  Committee,  or  rather  of  the  King  in  Council, 
upon  the  report  and  recommendation  of  such  committee,  is 
final  and  conclusive  and  that  no  appeal  lies  from  thence  to 
the  House  of  Lords. 


3,  The  House  of  Lords, 


1.  General  observations  on  the  jurisdic- 

tion of  the  Hoase  of  Lords,  espe- 
cially on  its  appellate  jurisdiction. 

2.  From  what  Courts  and  proceedings 

a  writ  of  Error  or  appeal  is  or  is 
not  sustainable. 

1.  From  Courts  in  England. 
1.  Of  law. 


f .  Of  equity. 

2.  From  Courts  in  Scotland. 

3.  From  Courts  in  Ireland. 

4.  Not  from  Islands  or  other 

Foreign  Courts. 
3.  The  practice  or  course  of  proceed* 
ings  on  writs  of  Error  and  appeal* 


3.  House  of 
Lords. 


Anciently  and  until  within  about  a  century,  the  House  of  i.  General  ob- 

T      J  J         J  •     J        ••f««j»A«  ••»  servatioiis  on 

Liords  assumed  and  exercised  original  jurisdiction  over  civil  the  jurisdiction 
suits  and  proceedings  to  a  considerable  extent,  though  it  has  yf  the  House  of 
been  demonstrated  that  such  assumption  was  unconstitutional.  (5)  cialiv  its  appel- 

^___ late  jurisdiction. 

(h)  S  Bla.  Com.  57  ;  Palmer's  Practice.     The  latter  work  will  be  fonnd  historically 
House  of  Lords,  Introd.  iv.  y,  xx?ti.     interesting  and  instructive, 
xxxii.    and   authorities    theie   Collected. 
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CHAP*  V, 
S»OT.  XlVt 

3.  H009KOf 
LOEOS. 


Widi  Tatpect  to  appellate  jurisdictwn,  although  Lord  Hale  in 
hia  treatise  on  the  jurigdiction  of  the  Lords'  denies  it^  yet  bis 
observations  obviously  merely  present  a  learned  conflict  of 
authorities  against  long  established  practice,  confirmed  by  nume* 
rous  recitals  and  enactments,  (c)  Indeed  it  must  be  admitted 
to  be  of  the  utmost  importance  that  there'ehould  be  a  Supreme 
Court  of  Appeal,  by  which  the  decisions  of  all  inferior  Courts 
in  the  kingdom  may  be  reviewed  and  controlled ;  for  without 
such  a  Court  of  appeal  there  would  constantly  be  conflicting 
decisions  on  subjects  escactly  similar,  but  discussed  and  decided 
before  diflerent  and  independent  tribunals,  who  would  each  in 
practice  adhere  to  their  own  opinions  on  future  occasions  unless 
controlled  by  the  highest  Court  of  Appeal,  whose  decision,  as 
settling  the  rule  of  law,  would  compel  all  inferior  Courts  after* 
wards  to  submit  and  conform.  (i2)  The  House  of  Lords  is  com* 
posed  of  the  Lord  Chancellor,  certain  law  Lords,  and  the  Lords 
Spiritual  and  Temporal.  If,  as  advised  by  Sir  Wm.  Blaokstone, 
all  the  hereditary  Lords  of  Parliament  (keeping  in  view  the 
ultimate  active  exercise  of  their  functions  when  by  descent  they 
would  be  required  to  sit  in  the  House),  would,  in  the  course  of 
their  education,  (in  other  respects  in  general  admirably  extensive,) 
study  the  generalprineiples  on  which  all  the  laws  not  only  of  £11^- 
land  but  of  Scotland  and  Ireland  are  founded,  in  order  to  quaUfy 
themselves  to  exercise  such  their  high  judicial  function,  and  if 
they  would  also,  when  members  of  that  House,  laudably  exert 
sufficient  interest,  whether  from  due  sense  of  duty  or  otherwise, 
actually  to  take  part  in  the  decisions  of  the  House  as  a  Court 
of  Error  and  Appeal,  then  this  august  assembly  would  constitute 
the  most  efficient  tribunal  on  earth ;  (e)  because  the  House  of 
Lords  has  not  only  the  advantage  of  hearing  the  contending 
arguments  of  the  most  eminent  counsel,  excited  by  the  occasion 
to  the  most  acute  and  distinct  examination  oi  each  side  oii^e  sub- 
ject, but  they  also  have  and  in  difiicult  cases  frequently  exercise 
the  privilege  pf  convening  before  them  all  the  judges  and  the 
highest  law  officers^  and  require  each  separately  and  seriatim  to 
state  his  opinion  upon  all  legal  questions  connected  with  the 
particular  writ  of  error  before  the  House.    So  that  the  spiritual 


(c)  See  authorities,  Palmer's  Introd. 
zxxii. 

(d)  See  9  recent  pamphlet  attributed  to 
Lord  Redesdale. 

(e)  Sir  Wm.  Dlackstone  observes,  that 
the  reason  and  ground  upon  which  the 
Lords  are  intrusted  with  their  high  appel- 
late jurisdiction  isj  that  the  law  reposes  an 
entire  confidence  in  the  honour  and  con« 
science  of  the  noble  persons  who  compose 


this  important  assembly,  that  (if  potabU) 
they  will  make  themsetves  tnaUcn  of  tho»€ 
qutHums  vhich  tk$y  mndertak^  to  demdt; 
and  in  all  dubious  cases  refer  themselves 
to  the  opinion  of  the  judges,  who  are  som- 
rooned  by  writ  to  advise  Uiem.  See  3  Bla. 
Com.  57,  454,  455 ;  1  Bla.  Com.  9,  10; 
and  see  Uarrington's  Observations  on  Sta- 
tutes, 199;  Palmer's  Practice,  Lords, 
Introd.  zxxiii.  123  If 9. 
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and  lay  lords«  beibre  they  are  called  upon  to  decide,  may  readily     CHAP.  v. 
underatand  and  appreciate  all  the  possible  reasons  for  or  against 


a  particular  decision,  and  may  thereupon  exercise  their  own  jjanDtl 
judgment,  which,  after  their  cultivated  education  and  general 
attention  to  legal  principles,  they  would  then  do  with  reasonable 
expectation  of  arriving  at  a  just  conclusion. 

But  unfortunately  many,  if  not  most,  of  the  cases  that  are 
brought  before  the  House  of  Lords  are  of  a  technical  nature, 
and  excite  only  the  particular  and  private  interests  of  the  indi- 
viduals concerned,  and  do  not  involve  any  great  constitutional 
or  legal  principle ;  and  therefore  when  they  arrive  at  what  is 
termed  now  almost  ironically  a  ^*  hearingy^  it  too  frequently 
happens  that  the  House  of  Lords  is  actually  reduced  in  number 
to  its  lowest  limit  of  only  three  Lords  ,*(/)  and  these  are  called 
upon  to  decide,  not  only  on  the  legal  merits  of  the  unanimous 
decisions  of  the  ten  judges  of  the  Court  of  Exchequer  Cham- 
ber»  but  of  the  decrees  of  the  Chancellor  himself,  and  the 
decisions  of  all  the  judges  of  Scotland  upon  abstruse  and 
difficult  questions  of  their  own  local  law,  little  known  by  Eng-* 
lish  lawyers,  and  of  the  decisions  of  the  judges  in  Ireland  on 
their  local  law;  and  what  is  still  more  objectionable,  it  fire** 
quently  occurs  that  the  Lords  who  finally  attend  and  decide 
upon  the  case,  have  not  been  present  at  or  know  half  the 
arguments  that  have  been  urged  pro  and  con*  Such  a  tri- 
bunal is  in  practice  obviously  very  inadequate  and  unsatis- 
factory, and  indeed  scarcely  decorously  conducted,  and  it  is 
essential  that  a  new  jurisdiction  should  be  constituted  somewhat 
analogous  to  that  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil, (jr)  but  requiring  the  attendance  of  more  than  four  of  its 
members,  who  in  that  particular  jurisdiction  are  declared  com* 
petent  to  exercise  its  functions.  (A)    As  it  is  probable,  that  some 


(/)  Palmer*!  Practice,  Lordi,  Introd, 
xi, 

(^)  3  &  4  W.  4,  c.  41 ,  anU,  573  to  577. 

(k)  Id,  aect.  5,  anU,  574, 5.  On  Mon- 
day, Ihe  14th  August,  1854,  the  Lord 
High  Chancellor  Brougham  laid  before 
the  House  of  Lords  a  bill  for  instituting 
such  a  Court,  and  made  the  following 
observations.  "  The  manner  in  which 
appeals  were  heard  involved  a  very  serious 
grievance,  both  as  regarded  the  judicial 
character  of  their  lordships'  house,  and 
the  interests  of  the  suitors.  When  the 
first  hearing  of  an  appeal  came  on,  two 
noble  lords  sat  and  assisted  at  the  open- 
ing; two  others  attended  the  hearing  on 
the  other  side.  On  the  third  day  two 
noble  lords,  who  had  noC  been  present  be- 
fare,  came  down  and  heard  the  reply. 


The  caose  was  then  se(  down  for  judg* 
roent,  and  in  the  fourth  instance  two  n<Ale 
Unrdt  M$Uied  at  that  judgment  who  had  not 
heard  the  beginning,  thendddU,  nor  the  end 
of  the  proceeding*  Such  a  system  was  not 
in  accordance  with  common  decency  either 
to  noble  lords  who  were  thus  called  in 
rotation  to  assist  in  appeal  cases,  to  the 
suitors  whose  interests  were  to  be  con- 
sidered, or  to  the  house  itself.  The 
anomaly  of  appealing  to  the  Chancellor  in 
that  house,  with  reference  to  causes  which 
he  had  previously  decided  elsewhere,  had 
so  often  been  stated  on  various  occasions 
that  he  need  not  go  into  great  length  on 
that  point  He  had  now  been  sitting  for 
the  greatest  part  of  this  session  on  Irish 
and  English  appeals,  and  he  had  been 
obliged  to  postpone  for  two  sessions  several 
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material  alteration  will  ere  long  be  introduced  in  the  constita- 
tion  and  course  of  proceedings  in  this  Court  of  error  and  appeal. 


of  those  causes,  because  they  were  appeals 
from  his  own  jadgment.     He  was  anxious 
to  obtain  the  assistance  of  Lord  Plonkett 
or  the  Lord  Chief  Baron,  hot  as  be  could 
not  procure  their  valuable  aid,  he  was  com- 
pelled   to   hear    those    appeals  himself. 
There  were  14  or  15  appeals,  in  deciding 
which  he  wished  to  have  that  assistance, 
and  of  these,  10  or  11  were  appeals  from 
his  own  judgments.     Now,  he  had  not  the 
least  degree  of  bias  in  favour  of  any  judg- 
ment thai  might  have  been  given  by  him- 
self, and  if  proper  cause  were  shown,  he 
would  be  ready  to  alter  it.     His  affirming 
a  judgment  of  bis  own  in  that  house  did 
not  make  the  point  right,  if  the  decision 
were  original iy  wrong.    Professional  men 
would  see,  and  would  mark  the  error.    But 
what   he   looked   to  was  this — that   by 
affirming  a  judgment  he  gave  it  the  force 
of  law,  and  noUiing  but  an  act  of  Parlia- 
ment could  alter  it.    That  being  the  case, 
be  would  ask  whether  it  was  proper  that 
an  appeal  should  lie  to  any  one  single 
judge  ?    Whether,  for  the  purpose  of  in- 
suring a  right  decision,  of  commanding 
confidence  in  that  decision,  with  reference 
to  the  suitor,  the  public,  and  the  profes- 
sion at  large,  and  of  obtaining  uniformity 
in  decision — whether,  for  the  attainment 
of  these  great  purposes,  it  was  not  abso- 
lutely necessary  that  a  court  of  appeal, 
consisting  of  more  persons  than  one,  should 
be  established  ?    The  law  assumed  that 
such  a  Court  did  eiist.    But  because  it 
made  all  their  lordships  hereditary  judges 
of  appeal,  in  common  law  auet  they  oaUed 
in  the  judge* ;  but  in  appeal  catet,  English, 
Scotch,  and  Irith,  this  was  not  the  practice. 
The  defect  of  the  system  might  t>e  proved 
by  a  single  instance.    Suppote  a  decision 
of  the  13  judga   of  Scotland    appealed 
against.    It  was  taken  from  those  persons, 
uho  understood  the  Scotch  law,  and  vas  to 
be  adjudicated  by  a  stngls  individual,  who 
perhaps  was  as  ignorant  of  the  law  of  Scot" 
land  as  of  the  Imo  of  Japan,     Was  it  likely 
that  his  unassisted  decision  could  give 
satisfaction  ?  There  was  much  truth  in  the 
homely  proverb  "  Many  heads  are  better 
than  one."    This  was  clearly  borne  out  by 
the  entire  success  of  the  Judicial  Commit- 
tee of  the   Privy  Council.    The  second 
case  tried  before  them  would  have  been 
decided  the  other  way,  if  any  one  of  those 
who  formed  the  committee  had  considered 
it  alone.     But  the  judges  laid  their  five 
heads  together,  and  the  consequence  was 
.a  unanimous  judgment  directly  contrary  to 
that  which  any  one  of  them  unassisted 
would  have  pronounced.    These  were  his 
reasons  for  desiring  some  modification  of 
the  existing  law.     He  would  now  allude  to 
the  difficulties  which  he  had  to  overcome 
in  effecting  any  such  modifications.    The 


first  was  the  repugnance  which  he  had 
naturally  felt  to  alter  the  jurisdiction  of 
their  lordships,   and   the  next  was   the 
small  number  of  judges  from  whom  he 
could  select  a  certain  number  to  hear  ap* 
peals ;  for  he  held  it  to  be  iodispensahle 
that  appeals  should  be  decided  1^  judges 
taken  from   other  Courts,  and   not   by 
judges  appointed  for  the  express  porpote 
of  deciding  such  cases,  and  forming  a  se- 
parate and  exclusive  tribunal,    llhe  ex- 
ample of  France,  where  there  were  two 
Courts  exclusively  for  hearing  of  appemfs 
— namely,  the  Cour  Royal  and  the  Conr 
de  Cassation — proved  nothing,  for  there 
was  such  a  vast  number  of  inferior  judges, 
that  it  would  be  almost  impossible  to  call 
upon  them  to  sit  in  appeal.     He  tbooght 
that  judges  who  were  only  judges  of  ap- 
peal would  not  be  fit  for  anything.    Whiat 
would  he  (the  Lord  Chancellor)  be  worth 
as  a  judge,  if  he  sat  forty  or  fifty  days  in 
the  year  to  bear  appeals  only,  wiihoot 
being  accustomed  to  the  forensic  strepituM, 
as  it  were,  and  without  having  heaid  the 
business  done  hi  the  first  instance,  which 
afterwards  became  the  subject  of  appeal  ? 
There  never  would  be  a  Court  of  Appeal 
worth  any  thing,  unless  the  judges  coos- 
posing  it  sat  also  in  the  Courts  below. 
On  the  other  hand,  it  was  necessary  that 
the  judges  of  the  Court  of  Appeal  ahoold 
not  be  those  whose  decision  was  appealed 
against;    and  on  the   other,  that   they 
should  be  accustomed  to  preside  in  the 
Courts  below.    There  was  but  one  middle 
course  to  take,  and  that  was  judiciously  to 
compose  a  due  admixture  of  the  varioos  * 
judges  with  those  whose  decisbns  wefe 
appealed  against, — tlms    proceeding   on 
the  principle  of  analogy  to  the  Courts  of 
Common  Law.      When    the    Court    of 
King's  Bench,  or  tlie  Court  of  Exchequer^ 
or  the  Court  of   Common    Pleas  went 
wrong,  an  appeal  was  made  to  the  other 
common  law  judges,   and  so   when  all 
these  judges  went  wrong,  an  appeal  took 
place  to  the  House  of  Lords,  wbi<:h  sent 
fur  the  judges,  who  intermixed  with  the 
equity  judges,  and  applied  their  minds  to 
the  subject.    It  was  upon  this  principle 
that  the  Judicial  Committee  of  the  Privj 
Council  was  constructed,  and  «pon  the 
same  principle  he  would  proceed  to  the 
change  he  was  about  to  propose ;  and  as 
in  the  former  case  the  royal  prerc^tive 
was  left  untouched,  so  in  the  latter  the 
jurisdiction  of  the  House  of  Lords  would 
remain  unimpared.     The  Judicial  Com- 
mittee of  the  Privy  Council  consisted  of 
judges  selected   by    rntatiwi,   of  whom 
there  were  never  less  than  four  present. 
They  decided  the  appeal,  and  reported 
their  decision    to    the    Privy  Gooncii, 
where  judgment  was  given  by  the  King 
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we  will  here  introduce  only  a  few  observations  that  will  probably 
continue  to  be  applicable  notwithstanding  such  alterations. 

The  House  of  Lords  has  not^  strictly  speaking,  any  original 
jurisdiction  over  civil  disputes  or  causes,  and,  therefore,  no  ori- 
ginal suit  can  be  commenced  before  this  tribunaL(t)  But  the  ap- 
pellate jurisdiction  of  the  House  as  well  from  the  decision  of 
superior  Courts  oiLaw  (exercised  by  writ  of  error)  as  from  the 
decrees  and  decisions  of  superior  Courts  of  Equity^  (exercised 
by  petition  and  appeal,)  is  very  extensive,  (though  confined  to 
decisions  within  England,  Wales,  Scotland,  and  Ireland,)  (£)  and 
may  be  considered,  as  it  affects  judgments^  decrees,  decisions,  and 
proceedings,  first,  in  England:  secondly,  in  Scotland;  thirdly, 
in  Ireland;  and  fourthly,  in  other  cases.  But,  first,  it  is  ne- 
cessary to  advert  to  the  common  law  rule,  that  if  there  be 
a  fixed  ascending  scale  of  superiority  affecting  several  Courts, 
an  error  in  the  judgment  of  the  inferior  Court  must,  in  general, 
be  examined  and  determined  in  the  Court  next  in  order  in 
such  ascending  scale,  and  will  not  lie  per  saltum^  as  it  is 
termed,  to  the  highest  tribunal ;  thus  at  common  law,  on  a  judg- 
ment of  the  Common  Pleas,  a  writ  of  error  did  not  lie  directly 
to  parliament,  but  to  the  Kang's  Bench ;  (/)  and  although  we 
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io  Council  precisely  as  before.    This,  he 
repeated,  was  the  principle  upon  which 
hu  bill  proceeded.    It  would  give  their 
lordships  the  power  of  calling  for  the  ser- 
vices of  the  judges  in  equity,  and  of 
directing   any  case  in  which  an  appeal 
might  be  resorted  to  to  be  tried  by  a  Ju- 
dicial Committee  to  be  appointed  under 
the  bill.    This  Judicial  Committee  would 
pronounce  its  judgment  in  open  Court, 
which  would  be  reported  to  the  house,  and 
then  the  house  would  pronounce  its  judg- 
ment in  open  Court.     The  rights  and 
dignity  of  their  lordships'  hoilse  would  be 
preserved    inviolate  as  heretofore.      He 
proposed   that    the  Judicial  Committee 
should  always    have  presiding    over  it 
either  the  Lord  Chancellor  for  the  time 
faeiog,  or  the  Chief  Justice  of  the  King's 
Bench ;  or  a  new  officer,  a  Vice-President, 
without  salary,  to  be  appointed  by  the 
crown,  and  to  hold  rank  next  to  the  Privy 
Seal,  and  who  must  previously  have  filled 
the  office  of  Lord  Chancellor,  or  Lord 
Chief  Justice  of  the  King's  Bench,  or  of 
the  Common  Pleas.    The  Vice-President, 
however,  would  only  be  called  upon  to 
act   when   the  Lord  Chancellor  or  the 
Chief  Justice  of  the  King's  Bench  might 
be  prevented  from  presiding  in   conse- 
quence   of     being   engaged    elsewhere. 
ThuSt  then,  the  Judicial  Commttee  of  the 
HouMe  of  Lords  would  consist  of  four  judges, 

VOL.  II. 


who  would  be  presided  over  by  the  actual 
or  late  Lord  Chancellor,  or  the  actual  or 
late  Chief  Justice  of  the  King's  Bench,  or 
of  the  Common  Pleas,  He  wished  it  to  be 
observed  that  no  part  of  their  lordships* 
jurisdiction  would  be  taken  away  by  the 
change  which  he  proposed.  Other  sug- 
gestions and  observations  on  the  improve- 
ment of  this  tribunal  will  be  found  in 
Palmer's  Prac.  Lords,  Introd.  xlii. 

(i)  3  Bla.  Com.  57 ;  Palmer's  Prac. 
Lords,  Introd.  iv.  v.  xxvii.  xxxii.  A  bill 
for  a  divorce  from  the  bond  of  marriage, 
and  so  as  to  enable  the  parties  to  marry 
again,  not  being  an  action  or  suit,  but  a 
proceeding  of  a  different  nature,  cannot 
be  deemed  an  exception  to  such  rale. 
There  are  certain  orders  and  established 
practice  in  the  House  of  Lords  respecting 
bills  for  divorce,  the  principal  of  which 
are,  that  to  sustain  such  a  suit  there  must 
hare  been,  first,  a  decree  of  divorce 
a  mensa  et  thoro  in  the  Spiritual  Court ; 
and  secondly,  a  verdict  or  judgment  by 
default,  and  the  quantum  of  damages  set- 
tled in  an  action  in  one  of  the  superior 
Courts,  and  certain  other  rules  of  the 
House  prescribed  to  prevent  collusion. 
See  ante,  vol.  i.  60,  61 ;  1  Newl.  Chan. 
Pr.370. 

(k)  3  Bla.  C!om.  57. 

(/)  Hale's  Juris.  123. 
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Third,       commenced  in  that  Court  must  be  returnable  directly  in  the 

HODSE  OP  *  wf 

Lords.  Exchequer  Chamber,  and  not  in  King's  Bench ;  yet  it  cannot 
be  returnable  immediately  in  the  House  of  Lords,  (m)  And  in 
the  case  of  Lord  Macclesfield,  who  brought  a  writ  of  error 
from  a  judgment  of  the  Court  of  Exchequer  of  Pleas  return^ 
able  in  Parliamentj  it  was  effectually  objected  that  it  came 
there  per  saUum^  and  ought  to  have  gone  first  to  the  Excbe* 
quer  Chamber,  under  the  81  Edw.  3;(i})  and  although  it  is 
another  maxim  that  the  muiiipUoaiion  of  fippeaU  is  not  to  be 
favoured,  (o)  and  the  1  W.  4,  c.  70,  s.  8,  was  probably  in  part 
enacted  on  that  principle,  yet  (with  the  exception  of  the  juro- 
ceeding  in  a  superior  Ecclesiastical  Court  in  the  first  instance 
by  letters  of  request,  and  thereby  ousting  intermediate  Couvta 
of  their  jurisdiction,)  that  is  an  anomaly  unknown  in  the  com* 
mon  laW|  and  to  be  established  only  by  special  epactment. 

Another  general  rule  is  also  here  to  be  noticed,  vis.  that  whea 
there  is  a  succession  of  Courts  of  Error,  and  it  is  known  that 
one  of  the  parties  is  resolved  at  all  events  to  carry  his  case 
ultimately  to  the  highest  tribunal,  yet  it  is  considered  to  be 
incumbent  on  each  inferior  Court  ftilly  to  discuss,  and  duly  to 
deliberate  before  they  give  judgment,  and  not  to  decide  hastily 
as  of  course  pro  form^,  which  a  late  Lord  Chancellor  treated 
as  highly  condemnable  and  improper,  (ji). 

1.  From  what  "V^Te  will  now  proceed  to  consider  more  particularly  from 
ceedings  in  w^At  Courts  and  proceedings  a  writ  of  error  or  appeal  is  pr 
England.  ^^^  sustaiuable,  and^r^/,  as  regards  England,  apd  herein, 

Cowto^Suw.  '•  *■  ^®8P^<5^s  Courts  of  Law.  We  have  seen,  when  oonsider- 
(ji)  ing  the  jurisdiction  of  the  Exchequer  Chamber,  that  writs  of 

error  to  impeach  the  judgment  of  that  Court  must,  by  the  express 
terms  of  the  1  W.  4,  c.  70,  s.  8,  be  returnable  in  the  House  of 
Lords,  the  enactment  being,  *'  fi^om  which  jud^ent  in  error 
no  writ  of  error  shall  lie  or  be  hfid,  except  tl^e  san^e  b^  made 
returnable  in  the  High  Court  of  Parliament."  (r)  But  notwith- 
standing this  act  unquestionably  extends  to  all  judgments  in 
error  of  the  Court  of  Exchequer  Chamber,  yet  there  are  still' 
cases  in  which  a  writ  of  error  lies  directly  from  the  King's 
Bench  into  the  House  of  Lords,  without  the  intervention  of  s^ 

(m)  AnHt  568,  569  j    1  W.  4,  c.  7Q,  Hoase  of  Lordi,  pending  discu«»ioiii  in 

8. 8.  The  King  V.  Waoff,  MS. 

(n)  1  Ld.  Rayni.  15  ;  Skin.  R.  517;  (q)  Sec  in  general  from  what  procecd- 

Palmer's  Pr.  Lords,  121,  "XtT ;  3  Bla.  ing  a  writ  of  prror  returnable  tnPartia- 

Com.  410.  nient  lies,  Palmer's  Pr.  Lords,  154  to 

(o)  Ante,  497 ;  3  Phil.  R.  255.  151. 

(p)  Per  Lord   Eldon,  Chancellor,   in  (r)  Ante,  568. 
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judgment  In  the  Exchequer  Chamber.    Thus  where  t)iere  hag 
been  a  judgment  in  King's  Bench  upon  a  writ  of  error  from  an  . 
inferior  Court  qfBecord,  then  a  writ  of  error  is  still  returnable 
directly  into  the  House  of  Lords,  because  the  1 W.  4,  c.  70,  s.  8, 
only  applies  to  judgments  of  the  Courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer,  in  actions  which  were  originaUy 
commenced  in  one  of  those  Courts,  and  to  which  the  writ  of 
error  is  directed,  {s)  although  on  principle  there  seems  to  be  no 
reason  why  in  the  constitution  of  Courts  of  Error  the  propriety 
of  all  judgments  whatsoever  should  not  be  inquired  into  and 
determined  in  the  Exchequer  Chamber  before  the  inquiry, 
should  be  transferred  to  the  House  of  Lords.    So  notwith- 
standing the  statute  1  W.  4,  c.  70,  s.  8,    if  a  writ  of  false 
judgment  from  the  decision  of  an  inferior  Court,  not  of  record, 
be  returnable  in  the  Common  Pleas,  and  by  the  decision  there 
becomes  matter  of  record,  and  then  a  writ  of  error  upon  the 
latter  judgment  be  returnable,  as  it  clearly  may,  in  King^ 
Bench,  then  after  judgment  there  must  be  a  writ  of  error  upon 
such  latter  judgment,  returnable  in  the  House  of  Lords,  with- 
out the  intervening  tribunal  of  the  Exchequer  Chamber.  (^) 
So  if  a  judgment  of  the  Cinque  Ports  be  alBrmed  or  reversed  in 
King's  Bench,  a  writ  of  error  thereupon  lies  in  the  House  of 
Lords,  (tf)    And  upon  a  judgment  of  King^s  Bench  on  a  writ 
of  error  from  the  Petty  Bag,  it  has  been  supposed  that  a  writ 
of  error  lies  directly  after  judgment  in  King's  Bench  to  the 
Lords,  (f?)    At  all  events  it  seems  that  the  legal  propriety  of  the 
decision  of  the  most  inferior  Courts  of  Law  in  England,  whe- 
ther of  record  or  not,  may  ultimately  be  investigated  as  matter 
qf  right  in  this  highest  tribunal ;  subject  nevertheless,  as  we 
shall  presently  see,  to  the  necessity  for  finding  bail,  and  some 
other  qualifications  introduced  only  by  express  enactments. 
But  in  general  the  1  W.  4,  c.  70,  s.  8,  will  apply  to  all  judg« 
ments  of  King's  Bench,  Common  Pleas,  or  Exchequer  of  Pleas, 
given  in  an  action  commenced  there,  and  require  the  writ  of 
error  to  be  directed  first  into  the  Exchequer  Chamber,  and 
i^om  thence  to  the  Lords. 

It  seems  scarcely  necessary  to  observe,  that  a  writ  of  error 
can  only  be  sustained  on  account  of  some  intrinsic  objection 
apparent  on  the  face  of  the  record,  as  either  in  the  pleadings  (4:) 
or  continuances,  or  the  judgment  itself,  or  in  respect  of  objec- 


11. 


(<)  Rieketts  ▼.  Lewit,  3  Crompt.  &  J< 


(t)  Hoi.  Ab.  744 i  Bac.  Ab.  Error: 
Palmer's  Pr.  Lords,  135;  and  see  Ric- 
ketts  T.  Lewis,  t  Crompt.  &  J.  11. 


(tt)  Palmer's  Pr.  Lords,  136. 
Iv)  Id.  138. 

\x)  Palmer's  Pr.  Lords,  130;  S  Bla. 
Com.  378. 
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tions  appearing  upon  a  demurrer  to  evidence,  bill  of  exeep' 
.  tions,  or  special  verdict,  either  annexed  to  or  directly  formiDg 
part  of  the  proceedings;  and  in  order  to  succeed  in  the 
Court  of  Error,  the  objection  must  be  of  so  substantial  sl  na- 
ture as  not  to  be  aided  either  at  common  law  or  by  any  statute 
of  amendment  or  jeofail,  {y)  The  mistatement  of  the  phdntiflTs 
case,  or  of  the  ground  of  the  defence  in  the  pleadings,  the 
misdirection  of  the  judge  on  the  trial,  or  the  mistaken  f>erdiei  of 
a  jury,  can  in  no  case  form  the  subject  of  objection  or  inquiry 
in  a  Court  of  Error,  unless  in  the  instances  above  pointed  out. 
Nor  can  decisions  of  the  superior  Courts  upon  special  cases  be 
investigated  in  a  Court  of  Error,  because  neither  ^e  facts 
therein  stated,  nor  the  decision  of  the  Court  as  respects  tkem, 
ever  form  part  of  the  record  or  transcript,  which  is  sent  to  the 
Court  of  Error  ;(z)  unless  in  consequence  of  leave  reserved  for 
that  purpose,  the  facts  of  the  special  case  be  turned,  as  is  the 
technical  expression,  into  a  special  verdict,  for  the  very  purpose 
of  taking  the  opinion  of  a  Court  of  Error  upon  their  effect  It  is 
also  an  established  rule,  that  a  writ  of  error  is  not  sustainable 
from  or  in  respect  of  a  rule  or  order,  or  interlocutory  proceed- 
ing of  a  Court,  or  of  a  single  judge  on  a  motion  or  summons 
or  otherwise,  or  relating  to  the  intermediate  stages  of  proceed- 
ings in  an  action ;  (a)  nor  as  regards  the  rules  or  practice  of 
a  Court,  or  granting  or  refusing  leave  to  plead  double,  or 
granting  a  new  trial;  the  observations  of  Chief  Justice  Tindal, 
before  noticed,  are  a  clear  exposition  of  the  law  on  this  sub- 
ject,  (6) 

So  no  writ  of  error  is  sustainable  in  respect  of  an  awards  even 
though  made  a  rule  of  Court;  nor  in  any  case  where  by 
actual  or  supposed  legal  authority  the  Court  has  erroneously 
acted  in  a  summary  way ;  nor  in  cases  of  contempt;  nor  in  set- 
tlement cases  removed  into  the  King's  Bench  from  the  ses- 
sions ;  nor  from  decisions  imder  the  Annuity  Acts.(c)  And 
although  the  Court  of  King's  Bench,  we  have  seen,  may  exa- 
mine these  and  many  other  proceedings  summarily  or  by  certio- 
rari, and  decide  upon  the  proceedings  of  the  inferior  tribu- 
nal thereby  brought  before  them,  yet  in  these  cases,  and  in  all 
those  where  an  inferior  Court,  as  the  Court  of  Requests,  has 
been  empowered  to  proceed  in  a  method  different  from  that 
observed  in  Courts  of  common  law,  the  propriety  of  their 
judgment  or  proceeding  cannot  be  the  subject  of  a  writ  of 


(y)  Lyme  Regis  ?.  Henley,  1  Bing.  New 
Cas.  239. 

<f)  3  Bla.  Com.  378;  Pahncr's  Pr. 
Lords,  130 


(a)  Palmer's  Pr.  Lords,  140. 
(6)  Ante,  574,  575,  and  id,  n,(k). 
(c)  Palmer's  Pr.  Lords,  140. 
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error,  (c)  And  in  the  superior  Courts^  when  a  judgment  is 
arrested,  there  being  no  entry  of  a  judgment^  "  ideo  consi*  - 
deratum  est,  &c."  consequently  no  writ  of  error  lies ;  but  if 
the  decision  be  incorrect,  the  plaintiff  can  only  proceed  de 
noYo.{d)  It  is  also  established,  that  when  a  bill  of  excep- 
tions is  returned  to  a  Court  of  Error,  the  counsel  arguing 
in  the  latter  Court  is  confined  entirely  to  the  matter  expressly 
excepted  to,  and  cannot  argue  upon  other  facts  however  apparent 
on  the  face  of  such  bill.(^)  Nor  will  the  House  of  Lords  re- 
ceive from  the  agent  of  the  plaintiff  in  error,  a  petition  to  refer 
to  the  judges  the  legal  points  in  the  case.(/)  The  observations 
as  regards  writs  of  error  in  the  Exchequer  Chamber,  are  in 
this  respect  equally  applicable  to  a  writ  of  error  returnable  in 
the  House  of  Lords. 

With  respect  to  writs  of  error  in  fact,  as  upon  the  ground 
of  the  infancy  or  coverture  of  the  defendant,  or  oi  death  before 
verdict,  it  has  been  the  general  opinion  that  they  are  in  no  case 
sustainable  either  in  the  Exchequer  Chamber  or  in  the  House 
of  Lords,  {g)  But  it  seems  questionable  whether  exceptions 
do  not  exist,  so  that  such  an  objection  might  be  advanced  upon 
a  writ  of  error,  returnable  in  the  House  of  Lords,  (g)  and  tried 
by  transmitting  the  proceeding  as  regards  the  fact  to  the  last 
preceding  Court  that  had  jurisdiction  to  convene  and  try  a  fact 
by  jury.  (A) 

So  there  are  some  Courts  of  Law  in  England,  from  which 
no  writ  of  error  Ues,  because  another  remedy  has  been  afforded^ 
as  from  the  Court  of  the  Stannaries  of  the  Duchy  of  Cornwall, 
for  matters  touching  the  Stannaries,  there  being  an  appeal  to 
the  Warden  of  the  Stannaries,  and  from  him  to  the  Privy 
Council  of  the  Prince  of  Wales,  as  Duke  of  Cornwall ;  and  if 
there  be  no  Prince  of  Wales,  then  to  the  King  in  Council.  (0 


CHAP.  V. 

Skct.  XIV. 

Tkard, 
Houn  Of 
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Secondly,  From  Courts  of  Equity.    In  general,  from  Courts  ^'  J"»?  Courts 
of  Equity  in  England,  instead  of  a  writ  of  error,  (which  issues 
only  to  remove  the  proceedings  and  judgments  of  Courts  of 
Law,)  the  mode  of  appeal  is  hy  petition  for  leave  to  Appeal,  and 


(c)  1  Salk.  144,  S65.  As  in  the  in- 
stance  of  decisions  in  Courts  of  Request, 
whose  judgment  is  not  founded  on  formal 
pleadings. 

(d)  Palmer's  Pr.  Lords,  141, 14«. 

(e)  Lueas  v.  NidaUU,  cited  in  Wright 
v.Tatham,  1  Adol.  &  £Uis's  R.  15;  mUe, 
574,  note  9,  and  577,  578;  and  see 
Frcmkland  v.  M*Otaiy,  1  Knapp's  Rep. 
274,  S.  P. ;  post,  602,  n.(0« 

(/)   Bicha$  V.  Lewis,  1  Bing.  New 
Cases,  196. 
(g)  JnU,  570;   and  see  1  Archbold's 


Fract.  K.  B.  by  T.  Cbitty,  SSO. 

(K)  Palmer's  Pract.  Lords,  142  to  144; 
159, 149,  ISl,  132, 134,  138;  Rol.  Ab. 
746;  Comyn*s  Rep.  597  ;  3  Salk.  146< 
In  Palmer's  Prac.  Lords,  144,  Lord 
Hale's  Juris.  152,  153,  is  referred  to,  and 
it  seems  clear  tliat  an  issue  in  foct  might 
be  joined  in  the  Lords,  and  the  record 
thereupon  remitted  to  ihe  next  subordi- 
nate Court  having  jurisdiction  to  award 
jury  process  and  try  a  question  of  fact, 

(i)  4  Inst.  230;   3  Bla.  C.  77;   Pal-' 
mer's  Fract.  Lords^  141. 
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by  Append  thereupon  to  the  House  of  Lords.  (0  And  die 
origin^  necessity  for,  and  history  of  which  jurisdiction  is  con^ 
cisely  stated  by  Sir  William  Blackstone.  {k)  It  is  said  that  ap- 
peals to  the  House  of  Lords  from  the  Court  of  Chancery  were 
first  introduced  in  A.  D.  1581.  (Q  This  Is  the  mode  of  obtaili- 
ing  an  inrestigation  of  the  decrees  and  final  proceedings  of  the 
Chancellor,  Master  of  the  Rolls,  Vice-Chancellor,  and  equity 
side  of  the  Court  of  Exchequer,  and  from  all  the  Courts  of 
Eqmtff  in  England  and  Wales ;  {m)  and  Blackstone  observes, 
that  from  decrees  of  the  Chancellor,  relating  to  the  commis- 
sioners for  the  dissolution  of  chauntries,  &c.)  under  the  37  Hk 
8,  c*  4,  as  well  as  for  charitable  uses,  under  the  statute  43  Elis. 
c.  4^  An  appeal  to  the  King  in  Parliament  was  always  unques- 
tionably allowed,  (n) 

But  no  appeal  lies  to  the  House  of  Lords  from  an  order  of 
the  Chancellor  in  matters  of  idiotcy  or  kuMey^  there  being,  as 
we  have  seen,  a  distinction  between  the  jurisdiction  of  the 
Court  of  Chancery  and  the  power  of  the  Chancellor,  and  \A 
these  cases  the  proper  course  is  to  appeal  to  the  King  in  Coun- 
cil ;  (o)  or,  as  we  have  seen,  after  the  death  of  the  lunatic  a  bill 
in  Chancery  must  be  filed,  (p)  And  it  should  seem  that  from 
the  decision  of  the  Vice-Chancellor  of  Lancaster  the  appeal  is 
to  the  Chancellor  of  the  Duchy  Court  at  Westminster,  {q) 

So  before  the  recent  Bankruptcy  Act,  1  &  S  W.  4,  C4  56,  s. 
37,  (r)  there  was  no  appeal  to  the  Lords  froth  ati  order  of  the 
Chancellor  in  matters  of  bankruptcy;  {$)  but  now  an  appeal  to 
the  Lords  in  certain  cases  is  given,  (f)  Bikt  no  a][ypeal  to  the 
Lordi  is  sustainable  from  the  decision  of  an  Eecledagtical  or 
Maritime  or  Prize  CouH  in  England,  nor  from  any  Covrt 
Martial,  nor  from  the  decision  of  any  foreign  CouH,  even  of 
the  British  islands  of  Man,  Jersey,  Ouernsey,  Sark  or  Alder- 
ney,  or  from  the  colonies.  All  appeals  from  those  islands  and 
colonies  must  be  to  the  Privy  Council,  and  from  a  Court  Bf  ar- 
tial  to  the  King  in  person,  (u)  It  should  seem  also  that  the 
proceeding  appealed  from  to  the  Lords  must  have  been  ti  fined 
decree  or  decision^  or  of  that  nature,  and  toot  mierely  an  order 
or  interlocutory  proceeding,  (t?)    And  where  a  decree  has  been 


(i)  3  Bla.  Com.  454$  Palmer's  Frac. 
Lords,  t,  &c. 

!k)  Id,  i6.  and  p.  57. 
i)   Palmer's  Pnic.  Lords,  S76»  In- 
trod.  ii. 

(m)  Palmer's  Prac. Lords;  3  Bla.  Com. 
104  \  3  Bla.  Com.  454 ;  Smith's  Proce- 
dure in  House  of  Lords,  i.  109. 

(n)  3  Bla.  Com.  455 ',  Pake's  Cbari- 
table  Uses,  6S. 

(0  Lord's  Jouni,  IM  Feb*  Vi^^  9 


P.  Wms.  108  ;  6  Brown's  Cas.  Pari.  St9. 

(p)  Antt}  Grotvetur  v.  Drax,  3  Knapp's 
Rep.  8t. 

(9)  5  Ves.?25;  1  Vern.  44S  $  Palmer, 
S76. 

(rl  Ante,  550. 

(i)  Palmer's  Prac.  Lords,  f ,  3* 

it)  Ante,  550. 

(tt)  Palmer's  Prac.  Lords,  3;  3  Bla. 
Com.  68  ;  Erskine's  Inst.  54. 

(v)  Palm«:r's  Fm,  UvH^  4,  B, 
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madey  with  consent  of  counsel,  it  has  been  considered  that  like     CHAP,  v. 
a  reference  and  award  with  such  consent,  it  will  be  binding  and  ^ 


cannot  be  appealed  against ;  (x)  and  it  has  been  doubted  whether  tkm, 
an  appeal  is  sustainable  merely  in  respect  of  an  improper  de-  Losos. 
cree  relating  to  coir^^. {y) 


Under  the  Act  of  Union,  6  Ann.  c  26,  s*  12,  writs  of  Miy,  From 
Error  from  judgments  on  the  law  side  of  the  Court  of  Exche-  land. 
quer  in  Scotland  may  be  issued  returnable  in  the  House  of 
Lords  in  England,  and  may  be  obtained  on  a  certificate  of , 
counsel  that  in  his  opinion  there  is  real  error,  and  thereupon 
obtaining  the  attorney-generars^a/.  (z)  And  under  the  same  Act 
of  Union  an  appeal  lies  from  the  decision  of  any  Court  oiEquittf 
in  Scotland.  Appeals  from  judgments  or  decrees  in  Scotland 
have,  by  48  G.  3,  c.  151,  been  limited  to  judgments  or  decrees 
on  the  whole  merits,  except  only  with  the  leave  of  the  division 
of  the  judges,  pronouncing  an  interlocutory  judgment  or  de- 
cree, or  where  there  was  a  difference  of  opinion  amongst  the 
judges  thereof,  nor  shall  any  appeal  be  allowed  from  interlo* 
cutors,  or  decrees  of  Lords  Ordinary,  which  have  not  been  re- 
viewed by  the  judges  sitting  in  the  division  to  which  such  Lords 
Orduiary  belong.  The  acts  53  G.  3,  c  42;  69  G.  3,  c.  3;  4 
G.  4,  c.  85,  also  contain  further  regulations  respecting  appeals 
from  Scotland  to  the  House  of  Lords,  the  operation  of  which 
will  be  fully  stated,  when  we  examine  the  whole  practice 
in  error,  (a)  No  appeal  lies  from  the  Exchequer  in  Scot- 
land as  a  Court  of  Revenue,  (fi)  It  has  been  justly  suggested 
that  it  would  be  desirable  that  some  of  the  Scotch  judges,  or 
some  distinguished  personages  who  had  presided  in  that  cha- 
racter^  formed  part  of  the  tribunal  when  the  House  of  Lords 
hear  appeals  from  Scotland;  for  it  is  scarcely  necessary  to  ob- 
serve that  those  who  pronounce  judgment  on  appeal  from  that 
country  should  be  fully  acquainted  with  its  laws,  (c) 

Before  the  Union,  writs  of  error  and  appeals  from  the  Irish  3dly,From 
Courts  to  the  English  House  of  Lords  were  the  subjects  of  con-  laod. 


(x)  Palmer's  Prac.  Lords,  S,  where  see 
oonflictiDg  cases. 

(jr)  Id.  5,  6.;  1  Dow's  Cas.  Pari.  270. 

(s)  Palmer's  Prac.  Lords,  138,  242  to 
247 ;  Introduction,  xliv.  to  Ivi. 

(a)  See  also  Palmer's  Prac.  Lords, 
Introd.  xliv.  to  Ivi. 

(6)  Lord's  Jouroal,  vol.  mix.  394 ; 
Palmer's  Prac.  Lords,  4* 


(c)  Palmer's  Prac.  Lords,  Introd.  xliii. 
After  considerable  practice  and  frequent 
explanations  of  the  Scotch  laws,  1  have 
foond  them  less  accessible,  and  less  known 
or  understood  by  Englishmen,  even  law- 
yers, than  even  the  French  Code,  and  yet 
those  laws  highly  dcse{f  e  studyi  as  replete 
with  sound  principle. 
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CHAP.  v.    siderable  discussion  and  hostility.    The  statute  6  G.  1,  c.  5, 

— — L.  took  away  the  power  of  the  Irish  House  of  Lords  as  a  Court 

Third,  of  Appeal;  but  that  enactment  excited  so  much  dissatisfaction. 
Lords.  as  derogatory  to  the  Irish  independence,  that  it  was  found  ne^ 
cessary  to  repeal  that  act  by  S^  G.  3,  c.  28^  which  took  away 
the  power  of  appeal  from  any  Irish  Court  to  the  English  House 
of  Lords,  {d)  But  at  length  the  Act  of  Union,  39  &  40  G.  3, 
c.  67,  article  8,  (like  the  Scotch  Union  Act,)  expressly  directs 
that  writs  of  error  and  appeals  shall  be  finally  decided  by  the 
House  of  Lords  of  the  United  Kingdom,  except  appeals  from 
the  Instance  Court  of  Admiralty  in  Ireland,  which  were  di- 
rected to  be  decided  by  the  Delegates ;  (e)  and  are  now  to  be 
discussed  and  reported  by  the  Judicial  Committee  of  the  Privy 
Council  to  the  King  in  Council.  It  is  clear  therefore  that  from 
the  decisions  of  the  twelve  judges  in  Ireland,  as  a  Court  of 
Law,  a  writ  of  error  is  returnable  in  the  House  of  Lords.  {/) 

4thiy,  lo  other       It  secms  to  be  settled  that  from  the  judgment  or  decision  of 
tbcr  from  any*'  ^^  Court  out  of  the  United  Kingdom  can  a  writ  of  error  or 
oj*»«'  Court  0ut  petition  or  appeal  in  parliament  be  returnable^  but  that  if  there 
^  be  any  remedy,  it  is  in  the  Privy  Council,  and  be  now  dis- 

cussed before  the  Judicial  Committee.  Thus  from  the  Courts 
of  the  islands  of  Man,  Guernsey,  Jersey,  Sark  and  Aldemey, 
or  in  the  colonies  or  settlements  in  America,  Asia  or  Africa, 
or  from  the  Courts  in  the  East  or  West  Indies,  or  from  de^ 
cisions  in  maritime  or  prize  causes,  no  writ  of  error  or  appeal 
lies  to  the  House  of  Lords ;  {g)  but  the  proceeding  for  redress 
can  only  be  by  appeal  to  the  King  in  Council.  And  though 
it  is  said  that  the  acts  of  assembly,  establishing  Courts  of  Law 
in  the  islands  of  St.  Christopher  and  Nevis,  reserve  the  juris- 
diction of  the  King's  Bench  in  England ;  (A)  yet  there  is  no 
instance  of  the  exercise  of  any  appellate  jurisdiction  either  by 
the  Court  of  King's  Bench  or  the  House  of  Lords. 

5dly,  The  The  Course  of  Proceeding.    The  mode  of  obtaining  the  in- 

proceedings  in  terposition  of  this  Supreme  Court  is  by  torit  of  error  from  a 
error,  or  on  ap-  Court  of  Common  LaWy  and  by  petition  in  the  nature  of  an  ap^ 
House  of  Lords  peal  from  a  Court  of  Equity.  The  principal  differences  be- 
m  general.        tween  the  two  proceedings  are,  first,  that  a  writ  of  error  can 

only  be  brought  upon  a  final  and  definitive  judgment,  whereas 
an  appeal  may  be  brought  firom  an  interlocutory  order  as  well 

(d)  Palmer's  Prac.  Lords,  Ivi.  to  Iviit.  (^)  Id,  S,  I41f  Introd.  ii. 

(«)Irf.  247,351.  lh)Id,ib, 

(/)2d.  138. 
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as  irom  a  final  decree  or  sentence.    The  reason  for  allowing     CHAP.  V. 

which  appeals  firom  intermediate  orders  in  equity  is  stated  to  ^— ''' !_ 

be  that  they  often  decide  the  merits  of  a  case,  and  that  the      „^*^' 
permitting  of  an  appeal^  in  an  early  stage  of  the  proceedings^       loem. 
frequently  saves  the  expense,  which  is  often  very  considerable, 
of  {MTosecuting  a  suit   ftirther.  (i)      Secondly,  on   writs  of 
error  the  Xiords  uniformly  pronounce  the  judgment;  and  the 
same  practice  now  prevails  as  regards  appeals; (A)  though  for- 
merly, it  is  saidj  they  gave  directions  to  the  Court  below  to  rec- 
tify, and  in  what  respect  its  own  decisions.  (/)    It  has  been  ob- 
served, that  owing  to  various  causes,  but  chiefly  to  the  acts  of 
Union  taking  away  appeals  to  the  Scotch  and  Irish  House  of 
Lords,  the  number  oS  appeals  to  the  Lords  has  greatly  increased, 
so  as  to  exceed  by  far  the  writs  of  error. 

A  writ  of  error  is  a  writ  in  the  nature  of  a  commission,  and  Coone  of  pro- 
which  issues  out  of  Chancery,  at  the  instance  of  a  party  who  ^^^^  ^^l^\u 
thinks  himself  aggrieved  by  an  erroneous  judgment  of  a  Court  ami  earn. 
of  Law  and  of  Record,  authorizing  a  superior  Court  to  exa- 
mine the  proceedings,  and  thereupon  to  affirm  or  reverse  the 
judgment  according  to  law.  (m)    The  statute  10  &  1 1 W.  3,  c.  4^ 
requires  the  writ  to  be  issued  within  twenty  years  after  judg- 
ment signed  or  entered  of  record,  (n)    A  writ  of  error  in  civil 
cases  is  a  writ  of  right,  though  restrained  by  the  regulations 
requiring  bail,  so  as  ultimately  to  secure  the  satisfaction  of  the 
sum  recovered,  with  the  costs  in  error.    As  the  subject  has  a 
right  to  issue  it  without  any  other  qualification  than  such  bail 
and  Kmit  as  to  time,  there  is  not,  (as  in  the  case  of  appeals  fit>m 
decrees  of  a  Court  ofJEquity,)  any  occasion  for  the  bonA  fide 
opinion  of  counsel  that  there  is  ground  of  error,  and  it  is  only  in 
criminal  cases  that  the  attorney-general's  ^at  is  required,  and 
though  there  is  a  warrant  for  the  writ  of  error  from  the  crown, 
it  is  quite  of  course,  (o)    The  writ  having  been  obtained  is 
taken  to  the  proper  officer,  whose  duty  it  is  to  allow  it,  of 
which  he  gives  a  certificate,  and  to  prepare  a  transcript  of  the 
whole  record  and  proceedings  for  the  Lords.    The  6  G.  4,  c. 
96,  in  almost  aU  cases  of  writs  of  error  upon  judgments, 
whether  after  verdict,  or  by  default  or  otherwise,  in  any  per^ 
sonal  action,  requires  bail  to  enter  into  a  recognizance,  in  sub* 

(t)  Palmer,  Prac.  Lords,  1.  statute  must  be  pttaded,  R.  T.  Hardw. 

(ft)  Palmer's  Prac.  Lords,  276;  bat  see  345.      Only  five  years  are  allowed  for 

ihid  p.  1.  appeal.     Palmer's  Prac.  Lords,  Introd. 

(0  3  Bla.  Com.  56,  57,  454.  IztHi. 
(m)  Stra.  607.  (o)  Palmer,  180. 

(«)  Palmer's  Prac.  Lords,  147.    The 
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CHAP4  y.     gtaaoe  veaemUkig  that  required  by  8  Jac.  l,  c.  8|  via.  ki  dtmUe 
-^ 1.  tke  vnm  adjudged  to  be  recoreredi  conditioned  to  ptoaeeute 

Uo^6f  ^^  ^*  ^  ^"^^  ^*  eflfect,  and  to  satisiy  and  pay,  if  the 
uIm.  jttdginent  be  affirmedi  the  debt»  damages  and  oostd  thereby  ad- 
judged to  be  paid)  and  also  all  cost$  and  damages  fo  be  also 
awarded  for  the  deUy  of  execution,  (p)  The  subsequent  prac- 
tiee  and  proeeedings  in  error  wiU  hereafter  be  fklly  stated,  and 
we  shall  hei^  melrely  notice  a  few  points  which  are  most  import 
tantfr 

The  standing  ohler  of  19th  AprQ^  1698^  appears  tb  apply  to 
Writfe  of  ei*ror  as  well  as  ftppealsi  and  directs  that  no  person  do 
presume  to  deliter  any  prhited  case  to  any  Lord  of  the  Hotlse, 
unless  the  same  be  eigned  by  one  or  more  counsel  who  attended 
at  the  hearing  of  the  cause  in  the  Court  belowi  or  shall  be  of 
counsel  at  the  bearing  in  this  house,  (q)  and  the  printed  cases 
are  to  be  deUtered  to  the  clerk  in  parliament^  ready  to  be  dis- 
tributed at  least  four  days  before  the  hearing,  (f)  The  ordet 
^{HA  March,  1787,  regulates  die  proceedings  on  the  hearing  of 
a  writ  of  erroi^  or  appeal,  and  directs  that  oiie  of  the  counsel  of 
the  appeUant  shaB  open  the  case ;  then  the  evidence  for  tile 
appellant  shall  be  read,  and  then  the  other  counsel  for  the  ap- 
pellant may  observe  on  the  evidence;  this  closes  tii6  appellant's 
case»  Then  one  of  the  counsel  for  the  respondent  states  his 
case,  and  the  evidence  is  thereupon  read,  after  which  the  odier 
counsel  for  the  respondent  may  make  observations  on  such  eVi-^ 
dencfe.  And  one  counsel  only  for  the  appeQant  is  finidly  heatd 
in  replyi  («) 

The  Lords  have  a  right  to  require  the  attendance  in  the 
House  of  the  judges  md  high  officers  of  the  law.  (t)  They  ate 
generally  summoned  to  attend  the  hearing  of  writs  of  errvr, 
though  seldom  on  appeals,  and  they  usually  take  some  days  to 
give  their  opimonsi(«)  But  it  is  otdy  in  cases  of  real  difficulty 
that  the  attendance  of  die  judges  is  in  practice  requfared^  for  if 
they  were  constantly  in  attendance  on  hearing  all  the  Writs  of 
erro^  discussed  in  the  House  of  Lordsi  the  performance  of 
thehr  o^inai^y  duties  Would  be  materially  impeded«(«)  The 
judges  can,  however,  merely  be  required  to  state  Iheir  ojnniona 
upon  the  exisHng  common  law  or  constnlctim  of  a  statute  al<- 
ready  enacted,  and  cannot  be  required  to  state  thehr  opinions 
upmi  an  equitable  quesdon  foreign  to  dieir  department,  (jr) 
and  still  less  can  they  be  required  to  answer  a  speculative  pro- 

(p)  It  U  observed  that  eveti  the  Hgent's         («)  Palmer,  96. 

costs  of  error  m  parliament  frequently         (()  Palmer*!  Prae*  Lords,  Inlrod.  H. 

exceed   400/.      Palmer's   Fnc*    Loids,         (u)  Id,  p.  tfo. 

xliii.  (s)  Id,  S56i  SSTi  Inlrod.  z]«  iKi. 

(q)  Palmer,  91.  (y)   Scmble,  ante,  S51;  and  ace  Bi& 

(r)  Orderi  \%  Jan.  17;!4i  Ab«  Ut«  Uobeas  Corpus,  long  note. 
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spective  question ;  and  recently  Che  Judges  declined  a&sWerfng 
a  question  touching  the  operation  of  a  proposed  enactment 
which  it  had  been  suggested  would  faitetfere  With  the  eicclurire 
banUng  priyileges  of  the  Bank  et  £kigland.(2)  When  the 
judges  are  prepared^  and  at  m  appointed  time^  they  together 
attend  the  House>  and  it  seems  to  hatre  be^i  the  proper  prac- 
tice that  the  Chancellor^  or  some  other  law  lord  next  in  iraiik 
md  experience,  should  also  attend  to  receive  and  hear  such 
opinions,  so  as  to  be  prepared  more  efficiently  to  state  the  re- 
sult to  the  spiritual  and  temporal  law  lords  present,  who  are 
not  supposed  to  be  so  conversMit  with  legal  rules  as  law  lolrds; 
and  on  a  late  occasion  the  non-attendance  of  any  law  lord  wils 
objected  to  as  irregular  and  objectionable,  and  Lord  Eldon  re- 
ferred to  a  case  in  which  a  Lord  Chancellor,  after  hearing  the 
ojHnions  of  the  twelve  judges  on  a  particular  pointy  satisfied 
their  lordships  that  the  judges  were  wrongs  tod  thftt  their 
opinions  could  not  be  acted  upon,  (a)  Sometimes  on  these 
occasions  each  judge  separately  states  his  opinion  on  each  ques- 
tiojti,  but  when  all  the  judges  are  unanimous,  then  one  judge 
delivers  the  opinion  of  the  whole«  The  opinion  of  the  judge  is 
not  by  any  means  binding  on  the  House  of  Lords^  any  moi^e 
than  is  the  opinion  of  the  Court  of  King's  Bench  on  a  ease 
stated  to  them  oMigatory  on  the  Chancellor  ;(&)  but  the  tmnni- 
mous  opinion  of  the  judges  wilt  in  general  influence  the  result.(c) 
Where,  however,  a  statute  has  been  erroneously  eonstrued  by 
the  ordinary  Courts  of  Law^  even  in  a  long  series  of  decisions^ 
this  is  an  instance  in  which  peculiarly  the  House  of  Lords  may 
decide  discording  to  the  spirit  of  the  enactments  {d) 

The  Lords  do  not  confine  themselves  to  aiiy  Certain  rule  re^- 
specting  eOit$i  but  give  large  or  small  ot  no  costs  to  ike  defen- 
datlt  in  errors  as  they  think  fit,  upon  affirming  a  judgment  in  his 
fkvour.  They  usually  give  1002^,  ahd  seldom  more  than  IdO^t) 
although  oil  one  occasion  they  gave  4001.  costs  upoii  att  affihn* 
ance,  (e)  md  in  another  case  8601.  costs,  because  there  welM 
a  current  of  decisions  on  the  point.  (/)  In  all  cases^  as  there  is 
no  officer  of  the  house  to  tax  the  costs,  their  Lordships  itnetik* 
selves  always  fix  the  amount,  giving  a  rotmd  sum.  {g) 


CHAP.  V. 

Sfcct.  XiV. 
Thiri, 

itoUSE  OF 

Lords. 


(s)  In  matter  vf  London  and  Wett* 
minster  Bank,  1  Bing.  New  Cases,  197. 
Bat  see  several  questions  stated  to  thfe 
judges  respecUng  a  bill  before  parliament^ 
and  answered  bj  tbem  in  Bacon's  Ab.  tit. 
Habeas  Corptis. 

(a)  See  Report  of  Lord  Eldon's  obser- 
vations and  proceeding  ibereon  fully. 
Times  newspaper,  21  Jane,  A.D*  1834, 
House  of  Lords. 

(6)  Ante,  351>  B5t,  imd  Ruve  v,  Lmg^ 


1  Salk.  fS7;  BWiop  if  Lmioii  r.  Fkftdie^ 
Cnnn.  Law,  Simony,  S  Bla.  Cora.  280. 

(c)  Palriier's  I*hic.  Ldrds,  Introd.  zl.; 
356,337. 

(d^  tbid.  357. 

(0^  The  recognisance  on  dn  appeal  is 
limited  to  that  sum. 

(/)  Sotarte  ▼.  Patmer,  i  Bing.  Ntew 
Cases,  194. 

(g)  Palmer's  Prac.  Lords,  169. 
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HOVSB  OF 
LoRDf. 


In  practice,  to  obtain  a  writ  of  error,  returnable  in  Parliament, 

the  attorney  makes  out  on  a  slip  of  paper  what  is  termed  a 

praecipe,  or  instructions  for  the  writ  of  error,  which  is  taken 

to  the  cursitor's  office,  where  the  proper  officer  makes  out  the 

The  practice,     ^nt,  and  as  of  course  grants  a  warrant  from  the  crown,  (g) 

The  writ  of  error  is  then  taken  to  the  office  of  the  clerk  of  the 
errors  and  allowed  by  him,  and  he  grants  a  certificate  of  hb 
allowance,  which  is  served  upon  the  attorney  for  the  defendant 
in  error,  the  original  allowance  being  at  the  same  time  shown  to 
him. 

« 

The  obtaining  of  the  allowance  of  the  writ  suspends  execu- 
tion and  all  other  proceedings  on  behalf  of  the  defendant  in 
error,  and  such  service  of  the  certificate  of  allowance  giving  no- 
tice would  subject  the  defendant  in  error  and  his  attorney  to 
a  contempt,  if  he  should  afterwards  attempt  to  proceed  on  the 
judgment.  The  next  step  is  to  put  in  bail,  now  requured  in 
almost  every  case;  this  must  be  done  within  four  days  from 
the  delivery  of  the  writ  of  error  to  the  clerk  of  the  errors,  being 
the  time  when  he  should  allow  the  same.  To  put  in  bail  in 
error  instructions  are  written  for  the  clerk  of  the  errors,  stating 
the  names,  places  of  abode,  and  profession  of  the  bail,  and  the 
named  persons  enter  into  a  recognizance  in  error,  in  double  the 
sum  adjudged  to  be  recovered  by  the  former  judgment,  con- 
ditioned for  the  plaintiff  in  error  prosecuting  the  writ  of  error 
with  effect,  and  if  judgment  be  affirmed,  to  satisfy  and  pay  the 
damages  and  costs  (or  debt,  damages  and  costs)  recovered, 
together  with  such  costs  and  damages  as  shall  be  awarded  by 
occasion  of  the  delay  of  execution,  or  else  that  the  bail  will  do 
it  for  him.  Notice  of  such  bail  having  been  put  in  should  be 
immediately  served  on  the  attorney  for  the  defendant  in  error, 
and  unless  the  bail  be  excepted  or  objected  to  in  twenty  days 
after  such  notice,  they  are  to  stand  allowed.  If  the  bail  be  ob- 
jected to,  then  a  rule  for  better  bail  is  obtained  by  the  attorney 
of  the  defendant  in  error  from  the  clerk  of  the  errors,  and  a 
copy  of  such  rule  is  to  be  served  on  the  attorney  for  the  plain- 
tiff in  error,  and  then  usually  the  same  bail  justify,  and  if  they 
satb&ctorily  swear  to  their  sufficiency,  they  are  allowed,  and  a 
note  for  their  allowance  is  to  be  drawn  up,  and  a  copy  served 
on  the  attorney  for  the  defendant  in  error. 

Thereupon  a  rule  for  transcribing  the  record  is  to  be  obtained 
by  the  attorney  for  the  defendant  in  error  from  the  office  of 
the  clerk  of  errors  in  Serjeants*  Inn,  and  thereupon  the  proceed*- 
ings  in  error  take  place  as  will  hereafter  be  fully  detailed. 


(g)  Palmer,  160. 
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An  Appeal  can  only  be  from  a  decision,  although  it  may  be     ^^^^'X' 
founded  not  only  upon  a  decree,  but  upon  an  order  absolute,  in  - 


which  respect  appeals  in  equity  differ  as  we  have  seen  from  pro-     ^''<^»  ^ 
ceedingsat  law,  where  there  must  have  been  a  final  judgment.(A)       Lords. 
If  from  a  decree^  then  the  decree  itself  must  in  all  cases  have  ^«  «>a>^  of 
been  signed  by  the  Chancellor,  (t)  and  although  a  cause  has  ap^J"^' 
been  heard  before  the  Master  of  the  Rolls  or  Vice-Chancellor, 
or  Judges  sitting  for  the  Chancellor,  yet  the  decree  is  consi- 
dered as  the  Chancellor's  and   must   be  signed   by  him.  (A) 
From  decrees  of  the  Master  of  the  Rolls  or  Vice-CbanceUor, 
there  may  be  an  appeal  either  direct  to  the  House  of  Lords  or 
to  the  Chancellor,  but  it  is  not  usual  to  appeal  to  the  Lords  in 
the  first  instance,  unless  the  decree  has  been  signed  and  en- 
rolled, in  which  case  the  appeal  may  be  directly  to  the  Lords, 
and  cannot  then,  it  is  said,  be  reheard  before  the  Chancellor«(0 
Of  late  the  Chancellor  has  frequently  recommended  an  appeal 
direct  from  the  decree  of  the  Master  of  the  Rolls  or  Vice- 
chancellor  to  the  Lords;  and  it  seems  that  such  direct  appeal 
lies  notwithstanding  there  has  been  a  rehearing  by  the  Master 
of  the  Rolls,  {m) 

Petitions  of  Appeal  are  limited  in  time,  and  must  be  presented 
within  five  years,  and  a  recognizance  in  400/«  b  required  for 
securing  costs.  (») 

As  respects  parties,  it  is  a  general  rule  that  an  appeal  can 
only  be  brought  by  a  party  in  the  original  suit,  and  that  there- 
fore a  third  person,  who  has  not  been  such  party  below,  will 
not  be  allowed  to  interfere  by  petition  of  appeal;  (o)  but  if  it 
appear  that  such  a  person  ought  originally  to  have  been  made 
a  party,  the  Lords  will  send  the  cause  back  for  that  pur- 
pose, (p) 

On  appeal  from  decrees  or  proceedings  in  equity,  whether  of 
English,  Scotch,  or  Irish  Courts,  the  House  of  Lords  does  not, 
in  practice,  convene  or  obtain  the  assistance  of  the  judges,  (j^) 
because  the  judges  of  the  Courts  of  Law  do  not  assume  to  be 
practically  acquainted  with  equitable  doctrines  or  rules ;  as  how- 
ever the  Chancellor,  Master  of  the  Rolls,  or  Vice-Chancellor 


(h)  4  Brown's  Pari.  Caws,  367,  368. 
PaJmer,7;  ante,  596, 59r, 

(i)  4  Brown's  Pari.  C.  198;  Palmer,  7. 

h)  S  Bla.  C.  453  ;  Col.  Cas.  P.  238  ; 
Gill.  His.  Chan.  190 ;   Palmer,  7,  ante, 
447,  448. 

(0  Palmer,  7,  8  ;  3  Bia.  C.  454. 

(m)  8  Ves.  566 ;  Palmer,  8. 

(n)  Palmer's  Prac.  Lords,  Ixviii,  IS, 
S6 ;  and  see  there  stand ing  order  of  Lords, 


84th  March,  1725. 

(a)  Palmer,  6.  We  have  seen  that 
intenrention  is  a  proceeding  in  genera! 
confined  to  the  Ecclesiastical  Courts, 
ante,  498, 493. 

(p)  HoUe's  Cases,  in  Parliament,  127 ; 
Palmer,  6,  7. 

(q)  Per  Lord  Chancellor  Broogharoa 
ante,  598,  note  (n). 


juaismefioK  w  mrMRioft  cmrts. 
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may,  on  a  ease  slated,  obtain  the  opinion  of  the  jodgtt  of 
a  Court  of  Law,  so  as  to  enable  them  the  better  to  decide  upon 
matter  of  equity,  it  should  seem  that  if  it  be  expeeted  that  on 
hearing  an  appeal  a  difficult  question  of  iau  will  arise,  then  the 
House  may  require  the  attendance  and  opinion  of  the  judges  as 
regards  that  particular  question. 

Although  on  proceedings  in  the  nature  of  appeal  from  an 
inferior  Cour^  not  of  record,  as  from  a  conviction  of  justtcea 
of  the  peftee  to  the  sessions,  or  an  appeal  from  a  rate,  fresh 
evidence  is  constantly  received,  and  the  &cU  are  entirely  ie-in« 
vestigated  ;  (r)  it  is  otherwise  on  appeals  from  the  decrees  or 
decisions  of  Courts  of  Equity,  whether  in  England  or  Scotland, 
in  which  case  no  new  epidenoe  is  to  be  read  or  Insisted  upon,  (s) 
And  in  Scotch  appeals  it  is  a  rule  of  the  House  not  to  hear  even 
a»gwmeni9  upon  grounds  net  noticed  in  the  Court  below,  (#) 
which  practice  is  analogous  to  that  of  not  hearing  points  arising 
upon  the  face  of  a  bill  of  exceptions,  unless  they  were  formally 
rais^  and  tendered  to  the  judge  on  the  trial.  (11)  But  if  the 
evidence  has  been  rejected  in  the  Court  below,  and  such  rejec- 
tion there  expressly  objected  to,  then  the  same  may  be  discussed 
in  the  Lords.  (0) 

Sir  William  Blaekstone  observes,  that  upon  tippemh  to  the 
House  of  Lords,  their  lordships  gave  directions  to  the  Court 
below  tq  rectify  its  own  decree;  but  the  present  practice  is 
otherwise  x  fbr  the  lords  themselves  reverse  or  vary  erroneous 
decrees  by  their  own  order,  and  do  not  adopt  the  inddioate 
course  attributed  to  them.  It  is  true,  however,  that  the  lords 
may,  and  sometimes  do,  give  directions  to  the  inferior  Court  as 
to^li^tffv  proceedings.  {») 

As  to  costs,  the  House  of  Lords  has,  it  should  seem,  a  discre- 
tionary jurisdiction,  like  that  of  a  Court  of  Equity,  so  as  not  to 
be  governed  merely  by  the  result,  and  very  frequently  much 
less  than  the  actual  costs  are  obtained,  so  as  not  too  much  to 
encourage  appeals,  {y)  And  when  a  judgment  or  decree  is  re- 
versed, it  is  to  be  recollected  that  although  the  defendant  in 
error  may  have  been  to  blame  in  pressing  for  or  relying  upon 
the  erroneous  decision  of  the  inferior  tribunal|  yet  that  tribunal 
priiiQipally  occasioned  the  increased  expense.    It  will  be  ob- 


(r)  R»  V.  Commissumers  of  ExeitB,  S 
Maole  Ic  Sol.  158 ;  R.  ▼.  Jeff^ry,  1  B.  fie 
C.  654  ;  anU,  this  Tolumc,  218. 

(i)  Palmer,  8  y  S  Bla.  G,  455 ;  1  Dow's 
Rep.  324. 

(0  1  Dew's  Rep.  324;  2  Dow,  72; 
Palmer,  8. 


(tt)  Ante,  593,  n.  (e). 

(v)  Palmer,  8. 

(x)  Palmer  Prec.  L.  276;  but  see 
Und,  page  t,  referring  to  3  Bla.  Cora,  56, 
67,  454. 

(y)  Palmer,  171. 
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served  that  by  the  terms  of  the  reoognizancei  presently  noti^,     CHAP.  v. 
it  is  limited  to  c£400.  ^^'  ^^^' 

The  first  step  is  a  notice  of  appeal,  (sr)  next  a  peittton  of  ap*       Um^^ 
peal,  constituting  the  appeal  itself,  (a)    The  order  of  the  3d  '^'^  ^"^i'"^ 

*  o  rr  \  /  on  appeals. 

March,  1697,  requires  the  appeal  to  be  signed  by  two  counsel 
who  have  been  counsel  in  the  cause  below,  or  shall  attend  as 
counsel  at  the  bar  of  the  House  when  the  appeal  is  heard,  and 
such  counsel  must  certify  that  in  their  judgment  there  is  rea^- 
sonable  cause  of  appeal,  as  thus,  "  We  humbly  certify  that  in 
our  judgment  there  is  reasonable  cause  of  appeal  in  this 
case."(&)  And  in  Scotch  appeals  the  order  of  1812  requires 
a  peculiar  form  of  certificate,  stating  either  that  leave  was  given 
by  the  Division  Court  pronouncing  judgment  to  appeal,  or  that 
there  was  a  difference  of  opinion  among  the  judges  of  such  di- 
vision, pronouncing  such  interlocutory  judgment,  (c)  It  would 
be  highly  censurable  if  counsel  should  certify  in  favour  of  an 
appeal  without  due  consideration,  and  bona  fide  entertdning  the 
opinion  that  he  subscribes ;  and  on  the  23d  of  March,  1715» 
a  counsel  was  reprimanded  on  hb  knees  by  the  House  of 
Lords  for  disobeying  the  above  mentioned  order  of  the  3d  of 
March,  1697,  made  to  prevent  the  bringing  of  frivolous  ap- 
peals, (d) 

The  appeal  having  been  duly  engrossed,  is  then  taken  to  the 
parliament  oflSce,  in  order  that  it  may  be  presented,  but  none 
of  the  proceedings  in  the  Lords  are  upon  stamped  paper  or 
parchment,  (e) 

The  petition  of  appeal  must  be  presented  to  the  House  by 
one  of  the  lords.  An  order  of  summons  to  answer  is  then 
issued,  and  served  upon  the  respondent,  and  afterwards  an 
affidavit  of  same  is  made,  and  the  appellant  or  his  London 
agent,  or  other  person,  must,  within  eight  days  after  his  appeal 
has  been  lodged,  enter  into  a  recognizance  in  <£400  conditioned 
for  payment  of  such  costs  as  this  Court  shall  appoint,  in  case 
the  decree  appealed  from  shall  be  affirmed,  and,  as  required 
by  the  standing  orders  of  the  17th  of  July,  1710.  (/)  It  has 
been  justly  objected,  that  improvidently  there  has  not  been  any 
provision  requiring  the  party  entering  into  the  recognizance 


(s)  See  form,  Palmer^  16.  an  agent  was  taken  into  custody  for  pat- 

(a)  See  form.  Palmer,  17.  ting  a  counsel's  name  to  a  case,  Palmer, 

h)  Palmer,  16,  18.  53. 

(c)  Palmer,  18,  (e)  Palmer,  24. 

(d)  Palmer,  Pr.  Lords,  276.  In  Lords*  (/)  Palmer,  29  to  «7. 
Journal,  2d  June,  1768,  it  appears  that 


604 


JURISDICTION  OF  SUPERIOR  COURTS. 


CHAP.  V. 
Sbct.  XIV. 

Third, 

HOUSB  OF 
LOBDS. 


to  justify  or  shew  that  he  is  possessed  of  £400  after  payment 
of  his  own  debts ;  (g)  and  the  practice  seems  even  more  defec^ 
tive  in  this  respect  than  that  of  the  Ecclesiastical  Courts,  in 
granting  letters  of  administration^  in  which  case  we  have  seen 
that  sureties  may  be  required  to  justify^  though  not  to  state  the 
particulars  of  their  property.  (A)  This  may  suffice  for  an  out- 
line of  the  proceedings  in  this  high  Court  of  judicature ;  the 
full  practice  will  be  minutely  stated  in  a  distinct  chapter  closing 
this  work* 


(g)  Palmer,  S8. 


(h)  AnU,  502, 503. 


INDEX 

TO 

FOURTH    PART, 


ACCIDENTS. 

jarisdiciion  of  Courts  of  equity  m  cases  o(  408. 

ACCOUNTS. 

jurisdiction  of  Chancery  over,  410. 

ACTIONS. 

injunction  to  prevent,  414. 

ADJUDICATION  OF  BANKRUPTCY,  561. 

ADMINISTRATION,  LETTERS  OF.    See  "  Prtrogatwe  Cowi.*' 
proceedings  to  obtain,  500. 
form  of,  501. 
entering  caveat  to  prevent  granl  of,  509. 

form  of,  id. 
obtaining  inventory  or  declaration,  id* 
proceedings  on  caveat,  503. 
administration  bond,  502. 
sureties  to,  50t. 

compelling  justification  of,  503. 
form  of  affidavit  of  justification,  id, 
observations  respecting,  504. 
assignment  of  administration  bond,  505. 
action  thereon,  id, 

ADMINISTRATION  BOND.    See  "  Adminitiration." 

ADMIRALTY,  COURT  OF. 
jurisdiction  of,  508,  510. 
enactments  respecting,  509* 
appeal  from,  512. 
1*  Jurisdiction  in  cases  of  torts,  ui. 

1.  Suit  for  a  sea  battery,  id, 

2.  For  collision  of  ships,  513. 

3.  For  possession  of  ship,  516. 

4.  For  restitution  of  goods,  517. 

2.  Ixk  cases  of  contracts,  id. 

1.  Between  part-owners  of  a  ship,  517. 

2.  For  mariners'  wages,  520  to  526. 

summary  power  of  justices  respecting,  526. 

3.  Suits  for  pilotage,  id, 

4.  On  bottomry  bonds,  id, 

5.  For  salvage,  528. 

6.  Wreck,  531. 

3.  When  no  jurisdiction,  532. 

not  for  mortgagee  of  a  ship,  id, 
or  person  claiming  title,  td. 
4m  Course  of  proceedings  in,  id, 

1.  Form  of  affidavit  to  lead  a  warrant  of  arres^  535. 

2.  Warrant  thereon  to  arrest  ship  for  wages,  id, 

3.  Summary  petition  or  libel  for  wages,  534. 

1.  Certificate  referred  to  in  libel,  id, 

2.  Like  certificate,  id, 

▼0L»  II*  V  V 
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ADMIRALTY,  COURT  OV-^contimud. 

4.  Allegation  on  behalf  of  owner  in  a  caose  of  subtraction  of  wages,  when 

crew  iDotinous,  &c.  535. 

5.  Same  in  a  cause  of  subtraction  of  wages,  id. 

6.  Warrant  to  arrest  ship,  id. 

7.  Warrant  to  arrest  master  for  sea  battery,  id. 

right  of  registrar  of,  to  attend  Judicial  Committee  of  the  Privy  Council,  58t. 

ADULTERY. 

punishable  in  Ecclesiastical  Court,  47f . 
proceedings  for  divorce  on  account  of,  461,  489. 

AFFIDAVIT. 

form  of,  by  sureties  to  administration,  503. 
to  lead  warrant  for  anest  of  ship,  53S. 

AGREEMENTS. 

jurisdiction  of  Courts  of  Equity,  423. 
specific  performance  of,  when  decrw4f  id, 

ALIMONY.    See  "  EeeUnastical  Courts." 

when  Court  of  Equity  no  jurisdiction  over,  435. 
suits  for,  in  Ecclesiastical  Court,  463. 
costs  pending  suit  for,  id, 

ANNUITIES. 

summary  jurisdiction  of  King's  Bench  over,  339. 
enactments  respecting,  id. 
jurisdiction  of  Common  Pleas  ov^r,  387, 
Exchequer,  Court  of,  not  included,  393. 
jurisdiction  of  Courts  of  Equity  over,  43|, 

ANNUITY  DEEDS. 

extensive  jurisdiction  of  Courts  of  Equity  to  cancel,  331. 

APPEAL,  COURTS  OF.    See  "  Error,  Courts  rf." 

jurisdiction  of  Courts  of  Law  in  cases  of,  908,  Blf,  350. 

are  either  summary  or  formal,  313,  350. 
from  inferior  Courts,  350. 
jnrisdiction  of  King's  Bench  in  appeal  cases,  360. 

is  either  formal,  id, 

or  summary,  id. 
from  Archdeacon's  Court,  495. 

Consistory  Court,  id. 

Court  of  Peculiars,  id. 

Arches  Court,  496. 
jurisdiction  of  Arches  Court  in  cases  of,  498. 
from  Prerogative  Court,  500. 
from  Admiralty  Court,  508. 
three  principal  Courts  of,  567. 

1.  The  Exchequer  Chamber,  567,  568.    See  "  Exch^yi^  Ckwahfr" 

3.  The  Judicial  Committee  of  Privy  CfluncU.  567,  ^73.    Se«  "  Prfvy 
Couneil." 

3.  The  House  of  Lords,  567,  585.    Seo  "  H(nm  4  Imdn,"* 
practice  on  appeals  to,  601. 

ARCHDEACON'S  COURT, 
jurisdiction  of,  495. 
appeal  from,  id. 

ARCHES  COURT, 
jurisdiction  of,  496. 
letters  of  request  to,  497. 

form  of,  498. 
jurisdiction  as  a  Court  of  Appeal,  id. 
recovery  of  legacy  in,  id. 

ARREAR  OF  WAGES, 
arrest  of  ship  for,  53& 

ARREST.    See  "  5fcip." 
of  master  of  ship,  533. 
of  ship  for  arrear  of  wages,  id. 
forms  respecting,  id.    See  "  Forms," 
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ARTICLED  CLERKS. 

jurisdiction  of  Conrts  over,  338,  5Q7|  S94* 

ARTICLES  OF  THE  PEACE. 

jurisdiction  of  King's  Bench  by  exhibiting^  367. 

ASSESSMENTS. 

jarisdiction  of  King's  Bench  respecting,  380. 
stating  case  by  sessions,  id. 

ASSIGNEES. 

appointment  of,  547,  563. 
choice  of  creditors,  565. 
memorandDm  of  choice  of,  566. 

ATTORNIES. 

knowledge  of  jurisdiction  of  the  Coorts  essential  to,  302. 
process  against,  and  in  which  Court,  315. 
jurisdiction  of  Courts  over,  338, 387,  394. 
admiation  of,  to  practiae  in  Bankrupt  Courts,  544. 

AWARDS. 

summary  jurisdiction  of  Court  of  King's36ench  orer,  3C8. 
recent  enactments  respecting,  td« 
jurisdiction  of  Common  Pleas  over,  387. 

of  Court  of  Chancery  over,  431  • 

BAIL-BONDS. 

summary  jurisdiction  of  King's  Bench  over,  333. 

of  Common  Pleas,  387. 

BAILIFFS. 

summary  jurisdiction  of  King's  Bench  over,  337. 

BANKRUPTCY,  ACT  OF. 

when  concerted,  will  not  sustain  fiat,  559. 

BANKRUPTCY,  COURT  OF.    See  "  Review,  Court  rf." 
general  observations  respecting,  309, 540. 
jurisdiction  of,  id, 

the  iubitance  of  former  bankrupt  law  continues,  540. 
though  practice  altered,  id, 

formal  commission  annulled,  and  ./Eat  substituted,  541. 
outiine  of  fbrmer  jurisdiction  and  practioe,  541,  309. 
present  ameliorated  jurisdiction,  541. 

Court  of  Review,  and  subdivisions  of,  542,    See  "  Review,  Cc/uxt  of," 
issuing  London  fial^  id. 
country  one,  id, 

analysis  of  1  &  2  W.  4,  c.  56 . .  54«  to  550. 
summary  of  other  enactments,  550* 
substance  of  2  &  3  W.  4,  c.  114.  .551 
roles  and  orders  founded  thereon,  551  to  555. 
observations  on  the  recent  acts,  555. 
proceedings  to  obtain  and  prosecute  fiat,  556. 

form  of  petitioning  creditor's  affidavit,  id, 

affidavit  to  obtain  fiat,  id, 

petitioning  creditor's  bond,  id, 

of  bond  to  obtain  a  country  fiat,  557. 

of  petition  for  a  fiat,  558. 

same  for  country  fiat  and  proceedings,  id. 

of  town  fiat,  id. 

the  like,  more  concise,  id, 

for  country  bankruptcy,  id. 

the  like,  more  concise,  id. 
decisions  as  to  concerted  fiat,  559. 
consequences  of  deceptive  description  in,  id, 
proceedings  after  obtaining  fiat,  560. 

private  meeting  to  open  fiat,  561  • 

proceeding  to  adjudication,  id, 

preamble  to  proceedings,  id, 

memorial  of  commissioner  being  qualified,  562. 

form  of  oath  to  witnesses,  id. 

deposition  of  petitioning  creditors  to  the  trading  and  act  of  bankroptcy,  id* 

form  of  adjudication,  id. 

warrant  of  seizure,  id, 

V  V  $ 
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BANKRUPTCY,  COURT  OF— conlinwd. 

appoiQtment  of  the  two  public  meetings,  563. 

of  official  asaignee,  id. 
advertisement  in  Gazette,  id, 
first  public  sitting,  564. 

memorandam  of  bankrupt  having  surrendered,  id, 
proof  of  debt,  id» 

form  of  deposition  of  debt,  565. 

form  of  affidavit  on  which  to  prove  debt,  id, 
choice  of  assignees,  565. 
memorandum  of  choice  of  assignees,  566. 
second  public  sitting,  id. 
dividends,  id. 
certificate,  id. 

BANNS. 

misnomer  in  publication  of,  marriage  void,  488. 

BASTARD  CHILD. 

mother  of,  punishable  in  Ecclesiastical  Court,  475,  476,  477. 

BILLS  OF  EXCEPTIONS. 

how  to  be  iramed,  577,  578,  59f . 

BILLS  IN  EQUITY. 

to  prevent  actions  by  injunction,  414. 

of  peace,  416. 

for  relief  against  forfeitures,  417. 

to  prevent  setting  up  outstanding  terms,  id, 

or  other  legal  defence,  id, 

for  discovery,  419. 

of  interpleader,  417. 

for  assignment  of  dower,  420. 

for  partition,  id. 

for  contribution,  id^ 

to  establish  a  modus,  id. 

to  marshal  assets,  421. 

to  compel  lord  of  a  manor  to  hold  a  court,  id. 

for  specific  performance,  422. 

against  trustees,  executors,' &c.  423,  424. 

when  preferable  on  the  equity  side  of  Ezcheqaer  to  Chancery*  452. 

BLASPHEMY. 

punishable  in  Ecclesiastical  Court,  478. 

BOND. 

form  of,  to  obtain  a  fiat,  557. 

administration  bond  and  proceedings  thereoDi  502  to  505. 

BOTTOMRY  BONDS. 

suits  in  Admiraltv  Court  for,  526. 

why  the  last  bond  usually  preferred  except  as  to  seamen's  wages,  527,  528. 

BRAWLING. 

ecclesiastical  jurisdiction  over,  476. 
sentence,  for,  477. 

CASE. 

^m  Court  of  Equity  for  opinion  of  Court  of  Law,  350. 
right  of  Equity  Courts  to  send  one  ^ow  qualified,  id. 
Privy  Council  has  no  right  to  send  for  opinion,  583. 

CAVEAT. 

entry  of,  in  Prerogative  Court  to  prevent  grant  of  probate  Or  tetters  of  adminia- 

tratioo,  502. 
form  of,  502. 
proceedings  thereon,  503. 

CERTIFICATE.    See  "  Seamen's  Wagesf* 
of  due  service  of  mariner,  534. 
of  bankrupt  how  obtained,  566. 

CERTIORARI. 

jurisdiction  of  K.  B.  by  writ  of,  353. 
general  utility  of  writ  of,  353,  369. 
when  it  issues,  354,  369. 
when  not,  id. 
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CERTIORARI— eoiitiNu^a. 

proTisions  of  5  W.  &  M.  c.  11,  respecung,  370» 

other  enactments,  376. 

to  remove  conTictions,  orders,  &c.  374, 

quere  when  remedy,  if  certiorari  taken  away,  376. 

practice,  with  respect  to,  378. 

CHANCELLOR.    See  "  Chancery,  Court  of:* 
common  law  jurisdiction  of,  405. 
his  equitable  jurisdiction,  407  to  4t5.  . 
his  statutory  jurisdiction,  4t5. 
specially  delegated  jurisdiction  of,  4f6. 
summary  of  subjects  of  jurisdiction  of,  439. 
how  relieved  from  pressure  of  business,  441. 

CHANCERY,  COURT  OF. 

I.  Common  law  jurisdiction  of,  308,  405,  406. 
IL  Equitable  jurudiction  of,  407. 
is  principally  in  cases  of,  id, 

1.  Mistakes  and  accidents,  408,  409. 

2.  Accounts,  410. 

3.  Fraud,  preventing  or  relieving  against,  411  to  491. 

4.  Infants,  4S1. 

5.  Specific  performance,  422. 

6.  Trustees,  legacies  and  executors,  423. 

III.  Statutory  jurisdiction  of,  425* 

IV.  Specially  (lelegated  jurisdiction  of,  426. 
principal  peculiarities  in  jurisdiction  of,  id. 
other  peculiarities,  428. 

course  of  proceedings  in,  429. 

are  formal  or  summary,  id, 

over  annuity  deeds,  431. 

arbitmtions  and  awards,  id, 

against  solicitors,  432. 

when  he  has  no  jurisdiction,  433. 

not  to  prevent  crimes,  id, 

not  over  marriage  or  alimony,  434. 

except  in  certain  cases,  435* 

when  not  over  wilb,  id, 

not  if  remedy  be  at  law,  436. 

unless  equity  jurisdiction  concurrent,  id, 

when  concurrent,  which  preferable,  437. 

not  when  matter  infra  dignitatem,  439. 

summary  of  equitable  jurisdiction  of,  id. 

Chancellor  how  relieved  from  pressure  of  business,  441. 

appeal  from,  is  to  House  of  Lords,  309. 

CHASTITY. 

solicitation  of,  how  effectually  punished  in  Ecclesiastical  Court,  478. 

CHURCH  RATES. 

jurisdiction  of  Ecclesiastical  Court  over,  472. 
proceedings  for  subtraction  of,  491. 
form  of  citation,  id. 
of  Ubel,  id. 

^HUCHWARDENS. 

jurisdiction  of  Ecclesiastical  Courts  over,  476. 

CITATION. 

form  of,  in  Ecclesiastical  Court  for  verbal  defamation,  486. 
— —  for  subtraction  of  tithes,  491. 

CIVIL  MATTERS. 

jurisdiction  of  Court  of  King's  Bench  over,  325. 

CLAIM. 

when  infra  dignitatem,  Court  of  Chancery  will  not  interfere,  439* 

CLERGYMAN. 

punishment  for  assaulting,  477. 

punishment  of,  for  ecclesiastical  misconduct,  475,  476. 

COLUSION  OF  SHIPS.    See  *'  SfUpt," 
jurisdiction  of  Court  of  Admiralty  for,  513. 
suiU  for,  513,  535. 

preferable  to  action  at  law  when,  514,  515. 
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COMMISSION. 

to  examine  witneBses,  346,  421. 
enactmentB  respecting,  346,  347. 

COMMISSIONERS  OF  BANKRUPTS.    See  "  Banfcniptry,  Court  ef." 

appointment  of,  542. 

the  six  London,  form  the  two  Sabdivinon  Courts,  644. 

oath  and  proceedings  of,  546. 

appeal  from,  to  Court  of  Review,  549. 

COMMISSION  OF  BANKRUPTCY. 

formal  commission  now  annulled  and  a  fiat  BUbstitated,  541. 

COMMON  PLEAS,  COURT  OF. 
constitution  and  jurisdiction  of,  382. 
exclusive  jurisdiction  of,  over 

real  actions,  882. 

fines  and  recoveries,  383. 

all  mixed  actions  excepting  ejectment,  id, 
exclusive  privilege  of  the  Serjeants  abollBhed,  385. 
court  now  thrown  open,  id, 
jurisdiction  by  habeas  corpus,  386. 
over  awards,  387. 
annuities,  id, 

mortgagees  and  tenants,  id, 
bail  bonds  and  replevin  bonds,  id. 
attomies  and  officers  of  Court,  id. 
removal  of  proceedings  from  inferioir  Courts,  388. 
has  no  jurisdiction  to  issue  a  mandamus,  389. 
jurisdiction  in  prohibition,  355,  385. 
not  over  crimes,  389. 

CONJUGAL  RIGHTS. 

suits  for  restitution  of,  460,  487. 

CONSISTORY  COURT, 
jurisdiction  of,  495. 
appeal  from,  id* 

CONTEMPTS. 

punishment  for,  before  Privy  Council,  579,  582. 
in  not  appearing,  &c.  after  citation,  582. 

in  Ecclesiastical  Court,  see  2  &  3  W.  4,  c.  93,  by  mistake  omitted  in  pftg^ 
482,  484,  485 

CONTRIBUTION. 

bills  for,  between  sureties,  303,  420. 

when  preferable  to  proceed  in  equity  than  at  law,  30$,  note  (&). 

CONTRACTS. 

jurisdiction  of  Court  of  Admiralty  over,  517,  582. 

CONVICTIONS. 

removal  of,  by  certiorari,  374. 

CORONER'S  INQUESTS. 

jurisdiction  of  King's  Bench  over,  374. 

COSTS. 

of  election  petition  recoverable  summarily,  340. 
in  bankruptcy  in  discretion  of  CouH  of  Review,  544. 
of  appeal  to  Privy  Council,'  580. 
in  House  of  Lords  discretionary,  599* 

COUNTRY  FIAT,  541.    See  "  Fiat."* 

COURT  OP  REVIEW.    See  "  Bankruptcy,  CcuH  cf/' "  Retiew,  Couft  tf:* 
jurisdiction  of,  542. 

analysis  of  1  &  2  W.  4,  c.  IS6,  respecting,  542  to  551. 
rules  and  ordei%  of,  551  to  553* 
constituted  a  Court  of  Law  and  Equity  and  of  Record,  543. 

COURTS  OF  LAW.    See  "  Count." 

outline  of  jurisdiction  of  each  Court,  311. 
is  either  formal  or  summary,  312. 
or  by  appeal,  id, 
or  error,  id, 

controul  over  inferior  Courts,  314. 
summary  proceedings  in,  when  sustainable,  312  to  314. 
jurisdiction  of,  in  what  respects  co-extensive,  3]  4. 
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COURTS  OF  LAW— eofitiftti«i. 

exceptions  thereto,  314, 315. 
oflScers  of,  rales  respecting,  315. 
alteration  and  extension  of  jurisdiction  of,  319,  346. 

recent  enactments  respecting,  id. 
option  to  sue  in,  how  influenced,  3^0  to  324. 
cannot  compel  a  discovery,  348. 
how  far  aids  the  jurisdiction  of  other  Coarts,  350. 

or  compels  them  to  act,  id, 

ot  restrains  them  from  acting,  id* 

COURTS.    See  "  Jurudiefion." 

I.  Jurisdiction  of  the  superior  Coarts  in  general,  301,  910» 
division  of  and  utility  thereof,  301?. 
necessity  for  knowledge  of  practice  of  each,  id. 
judicious  choice  of,  important,  302, 3f0  to  324. 
reasons  for  divisions  of,  304. 
appropriation  of  business  to  eadi,  id. 
attempts  of,  formerly,  to  extend  jurisdiction,  307. 
consequences  of  wrongfully  assuming  it,  id. 
enumeration  of  superior  Coarts  in  general,  308. 
of  Courts  of  Law,  id. 

1.  The  King's  Bench,  id.    See  "  King's  Bench." 

2.  The  Common  Pleas,  id.    See  "  CtfHMMn  Pleu." 

3.  Exchequer,  id.    See  "  Exekequir,'* 

of  Courts  of  Equity,  id.    See  "  Eqnity,'*  "  Chancery." 

of  Ecclesiastical  or  Spiritual,  id.    See  "  Eecktiastical  Court.'' 

of  Court  of  Admiralty,  508. 

of  Court  of  Prise,  538. 

of  Court  of  Bankruptcy,  540. 

of  Courts  of  Error  and  Appeal,  308,  568.    See  "  Error:* 

enactment  of  l  W.  4,  c.  70,  s.  8,  respecting,  306. 

of  Exchequer  Chamber,  id.  568. 

of  Judicial  Committee  of  Privy  Council,  573. 

of  House  of  Lords,  585. 

Jrincipal  distinction  between  jurisdiction  of  each  Court,  310. 
I.  Jurisdiction  and  practice  of  Courts  of  Law,  311. 
outline  of  the  jurisdiction  of  each  Court,  id.     ^ 
whether  n>rroal  or  summary,  312. 
by  way  of  appeal  or  error,  id. 
by  controlling  inferior  Courts,  312,  350. 

or  in  aid  of,  350. 
summary  proceeding,  when  aastainable,  312. 
co-extensive  jurisdiction  of  each  Court,  314. 
exceptions  thereto,  314,  315. 
as  to  officers  and  attomies,  315. 
revenue  officers,  316. 
officers  of  Courts  of  Equity,  317. 
when  debt  or  damages  small,  3 18. 
alterations  and  extension  of  jurisdiction  of,  319. 

recent  enactments  respecting,  319. 
selection  of  particular  Court,  how.  influenced,  320  to  324. 
IIL  Jurisdiction  of  the  Court  of  King's  Bench,  324.    See  "  King's  Bench." 
IV.  Of  the  Common  Pleas,  382.    See  *'  Ccmmon  Pleas:* 
V.  Of  the  Exchequer  of  Fleas,  389.    See  "  Exeftiftisr." 
VI.  Of  the  Court  of  Chancery  and  Chancellor,  405.    See  *'  Chanceryk" 
VII.  Of  the  Master  of  the  Rolls,  443.    See  "  Master  rfthe  ttoUs.*' 
VIII.  Of  the  Vice'Cbancellor,  446.     ^ec  "  tice'Chancellor." 
IX.  Of  the  Equity  side  of  Exchequer,  450.    See  '<  Esa^eqv^." 
X.  Of  the  Ecclesiastical  Courts,  454.    See  «  ^ceiesUutieal  Gmrti." 
XL  Of  the  Court  of  Admiralty,  506.    Sec  "  Admkraky:* 
XII.  Of  the  Prise  Court,  538.    See  *<  PriM  Cmtft." 

XIII.  Of  the  CourU  of  Bankruptcy,  540.    See  **  Bafkntptey." 

XIV.  Of  the  Coartt  of  Error  and  Appeal,  567.    See  "  £mr/'  "  Appeal** 

CRIMES. 

Court  of  Common  Pleas  has  no  juriBdictioD  over,  389. 

nor  has  the  Exchequer,  403. 

except  collaterally,  id. 

Court  of  Chancery  exercises  no  jurisdiction  even  to  prevent,  433. 

CRIMINAL  CASES. 

joriidictioQ  of  King's  Bench  over,  361  to  367, 
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CRIMINAL  CASES— continti€<2. 

Common  Pleas  lias  no  jurisdiction  over,  389. 

nor  has  the  Excbeqaer,  40S. 

except  collaterally,  id. 

Court  of  Chancery  no  jurisdictioD,  433. 

CRIMINAL  INFORMATION. 

jarisdiction  of  King's  Bench  by,  363. 

CROWN  PROPERTY. 

equity  side  of  Exchequer  has  exclusive  jurisdiction  in  cases  relating  to,  453* 

CRUELTY. 

divorce  on  account  of^  489, 461. 
proceedings  for,  489. 

CUSTOMS. 

jurisdiction  of  Exchequer  over,  401. 

DEBT. 

when  no  remedy  iu  superior  Court,  318. 

when  small.  Courts  of  Equity  refuse  to  interfere,  439. 

proof  of,  to  obtain  fiat,  555,  564. 

forms  of  affidavit,  656.    See  "  Formt," 
of  proof  of,  565.    See  "  Formt." 
DECREES. 

of  privy  council,  enrolment  of,  581. 
how  enforced,  UL 

DEFAMATION. 

suits  for,  in  Ecclesiastical  Courts,  when  verbal  only  and  imputing  spiritual  oflenoe, 

467  to  472. 
form  of  citation,  486. 
of  libel,  487. 

DEFAMATORY  WORDS. 

proceedings  in  suit  for,  in  Ecclesiastical  Courts,  486. 
fonn  of  citation  for,  id» 
of  libel  for,  487. 

DIOCESAN  COURT,  495. 
jurisdiction  of,  id, 
appeal  from,  id, 
recovery  of  legacies  in,  498. 

DISCOVERY. 

Courts  of  Law  cannot  eomptl,  348. 

except  on  summary  proceedings,  349. 
Court  of  Equity  may,  348,  349,  419. 

DIVIDENDS. 

when  to  be  made,  566. 

DIVORCE.    See  "  EecUsiastieal  CowrU," 

suits  for,  on  account  of  cruelty  or  adultery,  461,  489. 

costs  of,  pending  suit  for,  paid  by  husband,  462. 

letters  of  request  for  instituting  suit  for  in  Arches  Court,  498. 

DOCUMENTS. 

productioa  of,  before  privy  council,  how  enforced,  578,  582. 

DOWER. 

bills  fur  assignment  of,  420. 

DRUNKENNESS. 

punishable  in  Ecclesiastical  Court,  477. 

ECCLESIASTICAL  COURTS. 

feneral  observations  respecting,  454. 
.  Subjects  of  Ecclesiastical  Jurisdiction,  308,  455. 
Fint,  When  they  ftave  jurisdiction,  455. 
I.  Over  private  injuries,  id, 

jurisdiction  is  local  as  to  person,  456;  and  see  i  &  3  W.  4,  c.  9S, 
should  have  been  in  pages  482,  484,  485 

1.  Causes,  pecuniary,  456. 

for  tithes,  456,  490,  491. 

ecclesiastical  dues,  457. 

spoliation,  or  ecclesiastical  waste,  id, 

2.  Matrimonal  causes,  458. 
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ECCLESIASTICAL  COURTS— contmiMd. 

jactitation  of  marriage,  459. 

nullity  of  maniage,  459 — 488. 

restitntion  of  conjugal  rights,  460 — 487. 

divorces  for  cruelty  or  adultly,  461. 

alimony,  46t. 

costs  pending  suits,  id, 

3.  Testamentary  causes,  464. 

legacies,  466,  498, 

4.  Defamation,  467  to  472,  486. 

5.  Disturbance  of  pews,  47{. 

II.  Over  pubHe  matters  and  offences,  472. 

1.  Church  rates,  472,  491. 

2.  Grammar  schools,  475. 

3.  Ecclesiastical  officers,  id, 

1.  Churchwardens,  td. 

2.  Ministers,  &c.  id. 

4.  Ecclesiastical  offences,  id, 

brawling,  &c.  476. 
solicitation  of  chastity,  id. 

5.  Limitation  of  suits  in,  478. 

6.  When  this  Court  preferable,  id. 
Secondly,  Where  they  have  no  iurisdiction,  id. 
Thirdly,  Coune  of  proceeding  in,  481. 

I.  Plenary  causes  enumerated,  481,  482. 

parties  thereto,  482. 
process  in,  id, 

form  of  citation,  491. 
process  to  compel  appearance  to  citation,  &c.,  see  2  &  3  W.  4,  c*  93, 

omitted  by  mistake  in  page  482. 
libel,  482. 

form  of,  491. 
answer  in,  482, 
witnesses  in,  483. 
sentence  in,  id, 
practical  proceedings  in,  485. 

for  defamatory  words,  486, 467  to  472* 
form  of  citation  for,  486. 

form  of  libel  in  Consistory  Court  of  London  for,  487. 
for  restitntion  of  conjugal  rights,  487,  460* 
for  nullity  of  marriage,  488,  459. 
for  a  divorce,  489. 
for  subtraction  of  tithes,  490, 456. 

appeal  therein  from  Diocesan  to  Arches  Court,  490. 
form  of  citation,  491. 
form  of  libel,  id. 
for  subtraction  of  church  rates,  491,  472. 
contempts  of  Ecclesiastical  Court  by  non  appearances,  &c.  see  2  &  3 
W.  4,  c.  93,  omitted  by  mistake  in  pages  482,  484,  485. 

II.  Uffht  of  interrention  in,  492* 
II.  Of  the  several  Ecclesiastical  Courts,  494» 
in  genera],  td. 

1.  Archdeacon's  Court,  495. 

2.  Consistory  Court,  id. 

3.  Court  of  Peculiars,  id. 

4.  Arches  Court,  496. 

jurisdiction  of,  under  letters  of  request^  497* 

form  of,  id, 
as  a  Court  of  Appeal,  498. 
mode  of  recovering  a  legacy  in,  498, 466. 

5.  Prerogative  Court,  MX). 

proceedings  to  obtain  probate  or  letters  of  adnunistratioo,  id» 

form  of  probate,  501. 

of  letters  of  administration,  500. 
entering  caveat,  502. 

form  of  caveat,  id. 
obtaining  inventory,  td. 
of  administration  oond,  td. 
proceedings  on  caveat,  503. 
contesting  validity  of  will,  td. 
obaerrations  telatiog  to,  504* 
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ECCLESUSTICAL  COURTS-^mttnutil. 

application  for  assignment  of  bood*  505« 
action  thereon,  id. 
6.  Court  of  Faculties,  id, 

ECCLESUSTICAL  DUES, 
suits  for,  457. 

ECCLESIASTICAL  OFFENCE, 
jorisdictbn  of  Courts  orer,  475 

ECCLESIASTICAL  OFFICERS, 
jurisdiction  of  Court  over,  475 

ECCLESIASTICAL  WASTE, 
suits  for,  457. 

ELECTION  PETITIONS. 

costs  of,  recovered  summarily,  340 

certificate  of  Speaker  of  House  of  Commoni  condttsive  as  to  aiftoont,S41 

operates  as  a  warrant  of  attorney,  itL 

EQUITY,  COURTS  OF,  (See  "  Chanfitty,"  "  Btclfcguef ,*• «'  Matter  rf  th€  Balls,' 
"  Vice  Chaneelhr.") 
jurisdiction  of  Courts  of,  308 
officers  in  Courts  of,  317 

extensive  privileges  in  favour  of,  id, 
may  send  case  for  opinion  of  Courts  of  law^  350 
or  direct  an  issue  to  be  tried  there,  352 
of  Courts  of  equity  in  general,  403  to  405 
jurisdiction  and  preceedings  generally  the  same,  443 
Appeal  lh>ili,  308,  593 

ERROR,  COURTS  OF.    See  "  Appeal,  Courts  of.*' 
jurisdiction  and  enumeration  of,  308, 309,  56f 
recent  enactments  respecting,  308 
practice  in  cases  of,  roateriaJly  altered,  568 
jurisdiction  of  K.  B.  in  cases  of,  from  inferior  Courts,  350, 300 
writ  of  error  from  inferior  Court  is  Dot  retuttiable  in  Coaunon  Pleas,  388. 
doubted  whether  error  in  fact  etaminable  in  Stcbequet  Chamber  or  House  of 

Lords,  572, 592 
three  principal  Couru  of,  567 

1.  Exchequer  Cbamber»  567,  568.    Bee  "  Esc/bjiiif  Chamber  J* 
from  what  Courts,  567 
enactments  of  1  W.  4,  c.  70,  s<  8. 56B 
review  of  former  law,  568  to  574 
9»  JudiciftI  Committee  of  Privy  CooDcUi  575.    See  <'  Privy  CouneU." 
jurisdiction  of,  573 

enactments  of,  3  &  4  W.  4,  C  41, 573  to  58S 
orders  ill  oouHcil,  58V,  583 
3.  HodM  of  Lords,  585.    See  <*  House  of  Lmiu" 
jurisdictiolk  of,  585 

from  what  Courts  error  sustainable,  6B9  to  597 
course  of  proceedings  in,  597 
practice  on  appeals,  601 

ERROR,  writ  of, 

removal  unto  K.  B.  by,  374 

course  of  proceedings  in  the  House  of  Lords,  597 

EXCHEQUER  CHAMBER,  COURT  OF. 
jurisdiction  of,  308, 567 
error  from,  309 
Low  constituted,  568,  569 

is  merely  a  Court  of  error  Arom  Superior  Law  Courts,  567 
enactmetato  of  1  W.  4,  c.  70,  respecting,  568 
previous  practice  in  cases  of  error  altered,  td, 
in  what  cases  error  lies  in,  570, 571 
practice  in  cases  of,  id, 

cannot  investigate  the  merits  upon  matter  of/ket,  57l 
when  error  does  not  lie  to,  570,  571 
will  not  inquire  into  practice  of  Courts  below,  57t 

or  discuss  facts  in  a  bill  of  exceptions,  miless  objection  expressly  railed  before  the 
judge,  and  stated  in  the  bill  of  exceptioni,  577, 578, 59S 
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EXCHEQUER  OF  PLEAS,  COURT  OF. 

jarudictioD  of,  co-extensive  with  other  Law  Coartft  la  pennuil  actions,  Si  4 

exceptions  as  respects  its  officers,  &c.  315 

peculiar  jorisdiction  in  revenae  cases,  316 
revenae  and  Law  Courts  of,  389 
the  Exchequer  of  Pleas,  390 

when  jurisdiction  exclusive,  39^ 

no  jurisdiction  in  real  or  mixed  actions,  39S 

excepting  ejectment,  id, 

in  cases  of  feigned  issues,  id, 

summary  jurisdiction  of,  393 
by  habeas  corpus,  id. 
over  warrants  of  attorney,  id, 
over  its  own  officers  and  attomitt,  394 
practice  in  outlawry,  id. 
in  quo  warranto,  395 
in  prohibition,  396 

removal  of  civil  suits  fr»m  inferior  Courts,  of* 
proceedings  on  recognizances,  id, 
on  newspaper  recognizances,  398 
over  writs  of  extent  in  aid,  398 
iu  recovery  of  legacy  duties,  399 
or  taxes,  400 

or  customs  duties,  &c.  401 

jurisdiction  exclusive  in  informations  in  cases  of  seizure,  mL 
and  petitions  of  right,  402 
crown  practice  in,  id, 
no  jurisdiction  over  criminal  matters,  403 
except  collaterally,  id, 

EXCHEQUER,  EQUITY  SIDE  OF  COURT  OF,  460 

jurisdiction  and  practice  of,  450 
formerly  a  mere  Revenue  Court,  id, 
advantages  of  filing  a  bill  in  equity  in,  45S 
jurisdiction  in  tithe  cases,  id, 
in  parochial  matters,  453 
may  issue  writ  of  ne  exeat,  id. 
its  exclusive  jorisdiction,  id* 

in  cases  relating  to  Crown  property,  id, 

and  superstitious  uses,  id. 

EXECUTORS.    See  "  Ecclesiastical  CourU.'* 

jurisdiction  of  Courts  of  Equity  over,  4t3,  4S4 

EXECUTRIX. 

form  of  probate  to,  501 

EXTENT,  WRIT  OF. 

proceedings  in  Exchequer  by,  398 

FACT,  ERROR  IN. 

no  writ  of  error  for,  lies  to  Exchequer  Chamber  or  Uonie  of  Lords,  670 
doubted  whether  there  are  not  exceptions,  592 

FACULTIES,  COURT  OF. 
jorisdiction  of,  507 

FEIGNED  ISSUE, 
trial  of,  352,  579 
trial  of,  in  Exchequer,  392 
or  K.  B.  352 
in  Privy  Council,  579,  580 

FIAT.    See  "  Bankruptcy,  Court  of." 
issuing  of  London  fiat,  541 
of  country  fiat,  542 

analysis  of  1  &  2  W.  4,  c.  56, 542  to  550 
other  enactments  respecting,  550,  551 
rules  and  orders,  551 
present  course  of  proceeding  to  obtain  fiat,  555 

forms  of  proceedings,  556  to  558.    See  *'  Forms.''* 
decisions  as  to  concerted  fiat,  559 
consequences  of  defective  description  in,  559 
proceedings  after  obtaining  fiat,  560 
private  meeting  to  open  fiat  561 
advertisement  of^  in  Giurette,  563 
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FINES  AND  RECOVERIES^ 

etclanTe  joriBdictioD  of  C.  P.  oveii  383. 
recent  enactments  respecting,  id, 

FLOTSAM. 

jnrisdiction  of  Court  of  Admiralty  oyer,  511. 

FORFEITURES. 

bills  for  relief  against,  417. 

FORMS. 

of  citation  in  salt  for  deliBLmatioD,  486. 

of  libel  for  defamation,  487. 

of  citation  for  subtraction  of  tithe,  491. 

of  libel  for  same,  id, 

of  letters  of  request  for  instituting  suit  for  divorce,  498. 

of  probate  of  a  will,  501. 

of  letters  of  administration,  id* 

of  affidavit  of  sureties  justifying  under,  503. 

of  affidavit  to  lead  vrarrant  of  arrest  of  ship  for  mariner's  wages,  533. 

of  warrant  thereon,  id. 

of  summary  petition  or  libel  for  wages,  534. 

of  certificate  annexed  to  same,  534. 

of  another  like  certificate,  id. 

of  allegation  on  behalf  of  owner  of  ship  in  a  cause  of  subtraction  of  wages  shew 

ing  mutinous  behaviour,  &c.  535. 
of  like  allegation,  id. 
of  warrant  to  arrest  ship  for  salvage,  id, 
of  warrant  to  arrest  master  of  ship  for  a  sea  battery,  id, 
of  petitioning  creditor's  affidavit  on  which  to  petition  for  fiat,  556. 
of  affidavit  to  obtain  country  fiat,  id. 
of  petitioning  creditor's  bond,  id, 
of  bond  to  obtain  country  fiat,  557. 
of  petition  for  London  fiat,  558. 
of  petition  for  country  fiat,  id. 
of  fiat  in  town  bankruptcy,  id, 
like,  more  concise,  id. 
of  country  fiat,  id, 
like,  more  concise,  id, 

of  memorandum  of  commissioner  having  qualified,  563# 
of  oath  to  commissioners,  id, 
of  adjudication,  id. 
of  proof  of  debt  b^  creditor,  565. 
of  affidavit  on  which  to  prove  debt,  id. 
of  memorandum  of  choice  of  assignees  and  their  acceptance  of  ofike,  566, 

FORNICATION. 

punishable  in  Ecdestastical  Court,  477. 

FRAUDS. 

jurisdiction  of  Chancellor  in  cases  of,  411  to  413. 
either  to  prevent  or  redress,  41 1« 

GAZETTE. 

advertisement  of  fiat  in,  563. 

GENERAL  RULES. 

power  of  Court  of  Review  to  make,  545,  551. 

GOODS. 

suit  for  restitution  of,  when  illegally  taken,  517. 

GRAMMAft  SCHOOLS. 

jurisdiction  of  Ecclesiastical  Courts  over,  475. 

HABEAS  CORPUS. 

jurisdictioa  of  Court  of  K.  B.  by,  3tT. 

ofC.R,  by,  386. 
of  Ezch.  by,  393. 

HOUSE  OF  LORDS, 
jurisdiction  of,  585. 
its  appellate  jurisdictidn,  id. 
1.  General  obsOTvations  respecting  it,  id, 
is  the  highest  Court  of  appeal,  586.  j 
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HOUSE  OF  LORDS— conftntted. 
how  constituted,  586,  587. 
defective  state  ef ,  id, 
observations  of  Lord  Chancellor  Brougham  respecting,  587. 

2.  From  what  Courts  writs  of  error  and  appeal  lies  to,  589. 

1.  From  Courts  in  England,  590. 

1.  Of  Law,  590. 
f.  Of  Equity,  593. 

2.  From  Courts  in  Scotland,  595. 

3.  From  Courts  in  Ireland,  id. 

4.  Not  from  islands  or  other  foreign  Coorts,  596. 

3.  Practice  and  course  of  proceedings  in,  596  to  604. 

HYPOTHECATION. 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  526,  527. 

INCEST. 

nuUiW  of  marriage  on  account  of»  489* 
proceedings  in  suit  on  account  of,  id, 

INDICTMENT. 

original  jurisdiction  of  King's  Bench  by,  S6t,  36S, 
removal  of,  from  inferior  Courts,  368. 

INFANTS. 

jurisdiction  of  Courts  of  Equity  over  interests  of,  421. 

INFERIOR  COURTS. 

no  writ  of  error  from,  returnable  in  C*  P.|  338 

jurbdiction  of  superior  Courts  on  appeal  from,  312,  350,  351. 

bow  controlled,  312, 350. 

when  aided,  350,  353. 

appeal  from  decisions  of,  312,  350, 351. 

removal  of  indictments  from,  368,  388,  396. 

of  judgments  by  writ  of  error,  374,  388, 396. 

INJUNCTION.    See  *«  Chancery,  Court  of," 

jurisdiction  of  Courts  of  Equity  by,  to  prevent  injuries  in  general,  414. 

to  prevent  actions  or  proceedings  at  law,  id, 

or  setting  op  outstanding  term,  417. 

or  other  legal  but  unjust  defences,  id. 

when  Equity  side  of  Exchequer  the  preferable  Court,  452. 

INJURY. 

prohibidon  from  K.  B.  to  prevent,  358. 

INSTANCE  COURT,  508.    See  "  AdfidraUy,  Court  of." 

INTERPLEADER  ACT. 

jurisdiction  of  King's  Bench  under,  341. 

operation  of  act,  id, 

as  regards  sherifis,  id, 

in  other  cases,  343  to  346. 

jurisdiction  of  Courts  of  Equity  independentiy  of  statute,  417. 

INTERPLEADER,  BILL  OF. 

jurisdiction  of  Court  of  Equity  by,  id, 

of  Court  of  King's  Bench,  341  to  346. 

INTERROGATORIES. 

examination  of  witnesses  on,  346, 421 . 

power  formerly  only  in  Court  of  Equity,  346. 

now  extended  to  Courts  of  Law,  id. 

enactments  respectbg,  id, 

decisions  thereon,  id, 
INTERVENTION,  RIGHT  OF. 

by  third  party,  in  Ecclesiastical  Suits,  492. 

the  like,  in  Mayor's  Court,  id,  note  (v). 

but  unknown  in  Courts  of  Law  and  Equity,  id, 

INTESTATE. 

form  of  letters  of  administration  to  widow  of,  501. 

IRELAND,  COURTS  OF. 

writ  of  error  or  appeal  from,  to  House  of  Lords,  595. 
except  from  Instance  Court  of  Admiralty,  596. 

then  to  Judicial  Committee  of  Privy  Council,  id» 

ISSUE. 

power  of  CoQiU  of  Equity  to  dizect  tzial  of,  362. 
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ISSUE— cofitmucd. 

power  of  PriTy  Council  to  direct  trial  of,  579.. 
Court  of  Renew  to  direct  trial  of,  547,  549. 

JACTITATION  OF  MARRUOIL 

saits  for,  in  Eccleaiaatical  Court,  wken  or  not  toftauiabl^  4S9,  488. 

JETSAM. 

jurisdiction  of  Court  of  Admiralty  over,  511. 

JUDICIAL  COMMITTEE  OF  PRIVY  COUNCIL,  673.    See  '*  Pti^Couficar 

JUDGMENT. 

in  criminal  caaee,  when  now  givea  i|t  tiial,  866» 

JURISDICTION.    See  "  Goiirtt.'' 
I.  Of  the  Coorta  in  general,  301. 

difiaion  of,  an4  general  ntitity,  301a  302. 
reaaons  for  division,  and  distinct  jurisdiction  of,  304. 
knowledge  of  the  jurisdiction  of  each  Court  essential,  302. 
attempts  of  Courts  to  extend,  how  controlled,  307. 
consequences  of  wrongfully  assuming  it,  id. 
principal  distinctions  between  the  jurisdiction  of  each  Courts  310« 
where  debt  or  dama|es  are  amall,  318. 
II.  Outline  of  the  jurisdiction  of  each  Court,  311  to  S24« 

III.  Jurisdiction  and  practice  of  the  Court  of  King's  Bench,  324  to  382.    See 

"  King's  Bench.'^ 

IV.  Of  the  Common  Pleas,  382  to  389.    See  "  GtMRsieii  Pifot." 
V.  Of  the  Exchequer  of  Pleas,  389  to  405.    See  "  Exchequer," 

VI.  Of  Court  of  Chancery  and  Chancellor,  405  to  443,    See  "  Chmtctry**  and 

•*  Chancelhr" 
Vn.  Of  the  Master  of  the  Rolls,  443  to  445.    See  '<  MoMter  of  the  BoUt." 
Vm.  Of  the  Vice-Chancellor,  446  to  450.    See  <'  Vice-Ch^noeUar." 
IX.  Of  the  Equity  side  of  Exchequer,  450  to  454.    See  *'  Eichmer" 
X.  Of  Ecclesiastical  Courts,  454  to  508.    See  "  EecUmUical  QmrU," 
XI.  Of  the  Court  of  Admiralty,  508  to  538.    See  "  AdmiraUy" 
XII.  Of  the  Prize  Court,  538  to  540.    See  "  Prise  Court," 

XIII.  Of  tUe  Conrt  of  Bankruptcy.  540.    See  '*  Bankrvptev" 

XIV.  Of  Courts  of  Error  and  Appml,  567  to  604.    See  **  Error*'  and  <'  AppeaU* 

1.  Court  of  Exchequer  Chamber,  568  to  573.    See  **  Exekn^uer  Chamber" 

2.  Judicial  Committee  of  the  Privy  Council,  573  to  585.     See  "  Privu 

CouneiL" 

3.  The  House  of  Lords,  585  to  604.    See  "  Haute  of  LoitM*^ 

JUSTICES  OF  PEACE.    See  "  Ceniofrfm:' 
jurisdiction  aa  to  seamen's  wages,  5^6. 

salvage,  528. 

KING'S  BENCH,  COURT  OF,  324. 

jurisdiction  and  general  practice  of,  308,  324  to  382. 
L  Over  Civil  matters,  325  to  362. 

1.  Formal  Aetione* 

1.  Personal  actions,  325, 

2.  Only  one  mixed  action,  ejectment,  326. 

3.  Not  over  real  actions,  td. 

2.  SummoTT  jurisdiction,  id, 

as  by  habeas  corpus,  327. 

over  awards,  328. 

over  annuities,  329. 

mortgage  deeds,  331* 

bail-bonds  and  replevin-bonds,  333. 

warrants  of  attorney,  333  to  337. 

over  the  different  omcers  of  the  Court,  id, 

attorneys  and  articled  clerks,  338. 

over  costs  of  election  petitions,  340. 

3.  Isijurihenxnee  of  its  oion  jurisdiction,  341. 

under  Interpleader  Aqt,  1  &  2  W.  4,  c.  58,  §•  6,  341* 

relief  to  aberifi,  id. 

relief  at  law  in  other  cases,  343. 

under  Commission  and  Interrogatory  Act,  1  W«  4,  c.  22,  S46. 

when  or  not  may  compel  a  discovery,  348. 

only  on  summary  proceedings,  349. 

summary  proceedings  to  prevent  abuse  of  the  authority  of  the  Court,  id* 

or  other  vexatious  proceedings,  id, 

4.  In  aid  of  civii  jurisdiction  of  other  Courts,  as, 

by  compelling  thttn  Ul  act*  850, 
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KINO'S  BENCH,  COUKT  OF-continiied. 

reBtraining  them  from  acting,  SbO,  35i; 

on  appeal  from  tbeir  (leciiion»  id. 

answering  a  case  from  Court  of  Equi^,  950. 

or  tryine  an  issae  from  sacb  Coort,  952. 

in  aid  of  inferior  Courtl»  359. 

general  utility  of  writ  of  certiorari  into  Kipg's  B^sc)^  \dn 

controul  over,  by  mandamus,  954. 

by  prohibition,  355.    See  " Prohibitum" 

as  a  Court  of  Appeal,  960. 

1.  Formally,  as  bv  a  writ  of  error  or  false  judgment,  id. 
i.  Suvmarily,  u  n^twefoi  landlord  und  ten^it,  ^,  36) . 
3.  As  a  Court  of  Appeal  in  oU^ei  cas^i  t4« 
II.  Over  erimifuU  and  fmbUe  mattoHf  36S9 
in  general,  id. 
by  indictment,  968. 
by  criminal  information,  id, 

alteration  of  practice  in  gifing  judgoent  immediately  aft^f  trial.  8^. 
by  articles  of  the  peace,  367. 
by  quo  warranto,  id. 
as  a  Court  of  Appeal,  368. 

by  removal  of  indictments^  ^c«  fvm  iufwiiir  Courta,  id^ 

by  writ  of  error,  374. 

by  certiorari  to  remove  convictions,  &c.  id. 

or  coroners*  inquests,  id. 
quaere  remedy  when  certiorari  taken  away,  jS7fi. 
regulation  of  certiorari  to  remove  convictiods,  &c.  Id. 
enactments  respecting,  376,  n. 
practioe,  378. 

by  removal  of  proceedings  before  Commlstionsn  of  Sewers,  819, 

upon  cases  stated  by  Courts  of  Session,  380.  I 

either  upon  poor  rates,  38S. 
or  other  assessmeiita,  id. 
from  orders  of  removal,  382,  383.  i 

LANDLORD  AND  TENANT. 

appeal  from  justices'  decision,  361 . 

LEOACIES.    See  '*  EecUtiMtieal  Court." 

jimi4i€ti<¥Q  of  CoorU  of  Equitj^  over,  4S4«  486. 466, 

of  Ecclesiastical  CourU,  466,  498. 
recovery  of,  in  Arches  Court,  id. 
wife  to  sue  separately  for,  there,  467. 

LEGACY  DUTIES.  | 

recovery  of,  in  Exchequer,  398. 

LEGATEES.    See  "  Eociesuiitical  Cmitti,"  aad  <«  Ligtadit.**  1 

jurisdiction  of  Courts  of  Equi^  over,  4f  4,  436,  466,  498. 

Ecclesiastical  Courts  over,  466,  498.  I 

LETTERS  OF  ADMINISTRATION,  500.    See  »  PrirogaHw  Com,"  "  Admnit- 
tration,  Letten  of," 

LETTERS  OF  REQUEST. 

jurisdiction  of  Arches  Court  under,  497. 
form  of,  498. 
practice  as  to,  497. 

LEWDNESS. 

punishable  in  Ecclesiasticai  Court,  477. 

LIBEL. 

form  of,  for  defamation,  487. 

for  sobtraction  of  tithes,  491 . 
for  arrear  of  seamea'e  jft^gm,  534. 

LIGAN. 

jurisdiction  of  Court  of  Admiralty  over,  511. 

LIMITATION. 

of  suits  in  Ecclesiastical  Cou^  478» 

of  Appeals,  578. 

of  writs  of  error  twenty  years,  597. 

LONDON  FIAT.    See  "  Bankruptcy,"  «'  Fiat." 
issuing  of,  541. 
ballotbg  of  comminrioner  for^  546, 
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LORD  OF  A  MANOR. 

bill  to  compel  him  to  hold  a  Court,  421  • 

mandamus  usually  preferred,  421,  toI.  i.  793,  794. 

Bill  in  equity  against  lord  when  filed,  4$1.  • 

LORDS,  HOUSE  Of.    See  "  Hauie  of  Lordt."  ' 

jurisdiction  of,  585  to  604. 

LOST  DEEDS. 

jurisdiction  of  Chancellor  in  cases  of,  408. 

MANDAMUS. 

jurisdiction  of  King's  Bench  by  writ  of,  354.    Vol.  u  792  to  794. 

has  exclusive  jurisdiction,  id. 

extension  of  remedies  by,  suggested,  354. 

MARINER'S  WAGES,  520.    See  *'  AdimraUy,  Court  rf." 

MARRIAGES.    See  "  EccletUatieal  Courts  J* 

when  Court  of  Equity  has  no  jurisdiction  over,  434. 
suits  for  matrimonial  causes,  458. 
for  jactitation  of,  459. 
nullity  of,  id. 

restitution  of  conjugal  rights,  460* 
divorces,  461. 
alimony,  462. 
costs  pending  suit,  id. 

MARSHALLING  ASSETS,  421. 
bill  for,  id. 

MASTER  OF  THE  ROLLS,  COURT  OF. 
jurisdiction  of,  443  to  446. 

settled  by  3  G.  2,  c.  30,  444. 

MINISTERS. 

jurisdiction  of  Ecclesiastical  Courts  over,  475. 

MISTAKE. 

jurisdiction  of  Chancellor  in  remedyiag,  408. 

MIXED  ACTIONS. 

jurisdiction  of  Court  of  King's  Bench  over,  326. 

must  be  bivught  in  Common  Pleas  excepting  only  ejectment  and  qoaK  impedit 

bv  the  King,  326,  383. 
Exchequer  has  no  jurisdiction  over,  392* 
except  ejectment,  id. 

MODUS. 

bill  to  establish,  420. 

when  existence  of  admitted  arrear  is  recoverable  in  Ecclesiastical  Court,  456. 

composition,  arrrar  of,  recoverable  in  Ecclesiastical  Court,  456, 7—490, 491,  n.  (x). 

MORTGAGE  DEEDS. 

jurisdiction  of  King's  Bench  over,  331. 

of  Common  Pleas  over,  387. 
enactments  respecting,  331, 332. 

MORTGAGEE  OF  A  SHIP. 

when  Admiralty  Court  will  not  interfere  in  favour  of,  532, 

MUTINOUS  CONDUCT.    See  **  Seamen's  WagttJ' 
•   allegation  of  master  shewing,  535. 

NE  EXEAT  REGNO. 

Court  of  Exchequer  may  grant  orders  in  natore  of  writ  of,  433. 

NEWSPAPERS. 

proceedings  in  Exchequer  on  recognizances,  398. 

NULLITY  OF  MARRIAGE.    See  "  Eeelmattieal  CourtJ." 
suits  for,  458,  459,  488, 489. 

OFFICERS. 

summary  jurisdiction  of  Courts  over,  338,  387. 

OFFICIAL  ASSIGNEE, 
appointment  of,  547,  563. 
property  of  bankrupt  vests  in,  547. 
how  baUoted  for,  548. 
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ORDERS. 

removiil  of,  by  certiorari,  374. 

OUTLAWRY. 

jurisdiction  of  Excheqoer  in  cases  of,  394.  , 

Oin^TANDING  TERM. 

injunction  to  prevent  setting  op  of,  417. 

PARLIAMENT. 

jurisdiction  in  cases  of  appeal,  309. 

election  petitions,  summary  proceeding  for  costs  of,  340,  341 . 

PARTITION. 

bills  for,  between  joint  tenants,  &c.  4{0. 
writ  of,  abolished  at  law,  id, 

PART-OWNERS. 

jurisdiction  of  Court  of  Admiralty  between,  517. 

PEACE,  BILLS  OF. 

jurisdiction  of  Court  of  Equity  by,  416. 

PECULIARS,  COURT  OF. 
jurisdiction  of,  495. 
appeal  from,  496. 

PERJURY. 

punuhment  for,  before  Privy  Council,  579,  582. 

PETITION. 

form  of,  to  obtain  fiat,  558. 
in  country  banlcruptcy,  id, 
in  town  bankruptcy,  id. 

PETITIONING  CREDITOR. 

proceedings  before  commissioners,  546. 
forms  of  affidavits  to  obtain  fiat,  566. 
form  of  bond,  id, 

PETITION  OF  RIGHT. 

trial  of,  in  Exchequer,  40!S. 

PEWS. 

disturbance  of,  472. 

suit  in  Ecclesiastical  Court  for,  id, 

PILOTAGE. 

suits  for,  in  Admiralty  Court,  526. 

PLENARY  CAUSES,  481 .    See  "  EecUsiastieal  Courts:* 

POOR  RATE. 

jurisdiction  of  King's  Bench  respecting,  380. 
case  from  sessions,  id, 

POSSESSION. 

of  a  ship,  suit  for,  516. 

PREROG  ATIVE  COURT. 
jurisdiction  of,  500. 
appeal  from,  id. 
obtaining  probate  in,  id. 
or  letters  of  administration,  id. 

form  of  probate,  501 . 

forms  of  letters  of  administration,  id, 
entering  caveat  in,  502. 

form  of  caveat,  id, 
obtaining  inventory  or  declaration,  id. 
administration  bonds,  id. 
soreUes  to  bond,  id, 

justification  of,  id, 

afiidavit  of,  503. 
observations  relating  to  suits  in,  504. 
application  for  assignment  of  bond,  505. 

action  thereon,  id, 

'  PRESENTMENT. 

removal  of,  into  King*s  Bench,  369. 

VOL.   II.  X   T 
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PRIVATE  INJURIES. 

jarisdiction  of  Ecclesia»ticai  Coarts  over,  455. 

PRIVY  COUNCIL.    JvAicva  CommUtee  of. 
jorisdictton  of,  in  appeal  cases,  S09. 
appeal  from  Admiralty  to,  512. 
Court  of,  bow  coDstitated,  573,  574. 
enactment  in  3  &  4  W.  4,  c.  41 ,  respecting,  573  to  58   . 
from  what  Courts  appeal  lies  to,  576. 
in  what  cases  appeal  lies,  577. 
time  of  appealing  to,  578. 
mode  of  convening  witnesses  before,  579. 
of  production  of  documents,  id, 
punishment  for  contempts,  id.  582. 
for  perjury  of  witnesses,  id. 
mode  of  examining  witnesses,  579. 

re-exaraination  of,  id. 
power  to  direct  feigned  issue,  id. 

trial  of  same,  580. 

directions  as  to  witnesses  and  evidence,  id. 

observations  thereon,  id. 
power  over  costs  of  appeal,  id. 
decrees  of,  to  be  enrolled  and  copies  taken,  581. 
decrees  on  appeals  from  abroad,  how  enforced,  id, 
power  to  punish  for  contempts  &c.  .582. 
power  of  king  to  appoint  registrar,  id. 
right  of  registrar  of  Court  of  Admiralty  to  attend,  id . 
regulations  in  treaties  preserved,  id. 
orders  in  council  of,  id.  583. 
other  matters  relating  to,  583. 
course  of  proceedings  in,  584. 

PRIZE  COURT. 

jurisdiction  of,  538,  539. 

PROBATE.    See  "  Prerogative  Court." 
proceedings  to  obtain,  500. 
form  of,  501. 
entering  caveat  to  prevent  grant  of,  502. 

proceedings  thereon,  .503. 

contesting  validity  of  will,  id. 
observations  relating  to,  504. 

PROHIBITION. 

jurisdiction  of  King's  Bench  by  writ  of,  355. 
other  Courts  may  issue  it,  id, 
when  it  issues,  355  to  360. 
how  and  to  whom  directed,  356  to  357. 
enactments  of  1  W.  4.  c.  21,  respecting,  356. 
to  prevent  injury,  suggested  extension  of,  358. 
jurisdiction  of  Common  Pleas  by,  388. 
of  Exchequer  by,  396. 

QUO  WARRANTO. 

jurisdiction  of  King's  Bench  by,  367. 
of  Exchequer  by,  395. 

REAL  ACTIONS. 

Court  of  King's  Bench  has  no  or^'iuz/ jurisdiction  over,  326. 
unless  at  the  suit  of  the  king,  id, 
jurisdiction  of  Common  Pleas  over,  382. 
Exchequer  has  no  jurisdiction  over,  392. 

RECOGNIZANCES. 

proceedings  on,  in  Exchequer,  396. 
in  cases  of  newspapers,  398. 

REGISTRARS. 

appointment  of,  544. 

of  Judicial  Committee  of  Privy  Council,  how  appointed,  582. 
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REUEF. 

against  forfeitures,  bills  for,  417. 

when  damages  small,  Court  of  Equity  will  not  interfere,  459. 

REMOVAL. 

cases  respecting  orders  of,  from  sessions,  380. 
jurisdiction  of  King's  Bench  over,  380. 

REPLEVIN  BONDS. 

summary  jurisdiction  of  King's  Bench  over,  333. 

of  Common  Pleas  over,  387. 

REQUESTS,  LETTERS  OF,  497, 498.    See  *'  Letters  if  Regveit." 

RESTITUTION. 

of  conjugal  rights,  proceedings  for,  487. 

REVENUE,  COURT  OF,  398.    See  "  Eic^ejuer ,  Qowt  (f:* 

REVENUE  OFHCERS. 

jurisdiction  of  Court  of  Exchequer  over,  3f  4. 

REVIEW,  COURT  OF. 
jurisdiction  of,  542. 
now  constituted,  id. 
four  judges  of,  at  first  appointed,  id* 

now  only  three,  id, 
have  same  jurisdiction  as  Chancellor  formeriy  had  in  banltruptcy,  543* 
course  of  proceeding  in,  id. 
decision  of,  final,  id. 

except  on  appeal  to  Chancellor  or  House  of  Lords,  id. 
may  direct  an  issue,  544. 
costs  in  discretion  of  court,' tcf. 
Sub-division  Courts  of,  id. 
oaths  of  judges,  id. 
appointment  of  registrars,  id. 
admission  of  attorn ies  in,  id. 
power  to  make  rules  and  orders,  545. 
issuing  of  fiat,  id. 

appointment  of  London  commissioner,  546. 
commissioners'  oaths,  id. 
adjudging  party  a  bankrupt,  id. 
proceedings  when  bankruptcy  disputed,  547. 
appointment  of  official  assignees,  id, 
how  balloted  for,  548. 
proof  of  debts,  id. 

trial  by  jury  of  existence  of  a  debt,  549. 
appeal  to,  from  Sub-division  Court,  id. 

thence  to  Chancellor,  id. 
appeal  to  the  House  of  Lords,  550. 
rules  and  orders  by,  551  to  555. 

ROLLS.  MASTER  OF,  443.    See  "  Uaiier  of  ihe  RolU:* 

RULES  AND  ORDERS. 

power  of  Court  of  Review  to  make,  545,  551. 

SALVAGE. 

suits  and  proceedings  for,  538. 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  id, 

warrant  to  arrest  ship  for,  535. 

SCOTLAND,  COURTS  OF. 

appeal  from,  to  House  of  Lords,  595. 

SEA  BATTERY. 

suit  for,  in  Admiralty,  512. 
warrant  to  anest  master  for,  535. 

SEAMEN'S  WAGES. 

jurisdiction  of  Courts  of  Admiralty  in  suits  for,  520. 
arrest  of  ship  for,  520  to  526. 

forms  respecting,  533.    See  "  Farmt." 
summary  remedy  before  justices,  526. 


624  INDEX. 

SEIZURES. 

exclusive  jurisdictioD  of  Exchequer  incases  of,  401. 

SERJEANTS-AT-LAW. 

exclusive  privilege  of,  abolished,  S8.7. 

SESSIONS. 

jurisdiction  of  King's  Bench  in  cases  stated  by,  380. 

SETTLEMENTS. 

jurisdiction  of  King's  Bench  over  cases  from  sessions,  300^ 

SEWERS,  COMMISSIONERS  OF. 

jurisdiction  of  King's  Bench  over,  379* 
removal  of  proceedings  b^,  id, 

SHERIFFS. 

summary  jurisdiction  of  King's  Bench  over,  337. 
relief  to,  by  interpleader  act,  341. 

SHIPS.     Sec  "  AdmiraUy,' Court  of.** 

jurisdiction  of  Court  of  Admirally  respecting,  dli. 
suits  for  a  sea  battery  in,  id. 

for  collision  of,  513. 

for  possession  of,  51 6< 

for  restitution  of  goods  illegally  taken  in,  517. 

between  part-owners  of,  id, 

for  wages  of  seamen,  dSO. 

for  pilotage  of,  5i6. 

on  bottomry  bonds,  id. 

for  salvage  of,  528. 

in  cases  of  wreck,  531. 
forms  respecting,  533.    See  *'  Form.*' 

SOLICITATION. 

of  chastity,  lio«v  punished,  478. 

SOLICITORS. 

summary  jurisdiction  of  Courts  of  Equity  over,  43^. 

SPEAKER. 

certificate  of  House  of  Commons  in  election  petition,  341. 
operation  of,  id. 

SPECIFIC  PERFORMANCE. 

jurisdiction  of  Courts  of  Equity  to  compel,  482. 

SPECIFIC  REUEF. 

jurisdiction  of  Courts  of  Equity  to  enforce,  4V2. 

SPIRrrUAL  COURT.    See  "  Ecclaiastical  Court.** 
jurisdiction  of,  308« 

SPOLIATION. 

suits  for,  in  Ecclesiastical  Cour^  457. 

STRIKING. 

in  a  church  or  church*yard,  how  punished,  476. 

SUBDIVISION  COURTS.    Sec  "  Review,  Court  0/." 
jurisdiction  of,  544. 
bow  formed,  id. 
appeal  from,  549. 

SUBTRACTION. 

suits  for  subtraction  of  tithes,  456,  457,  490,  491,  note  (s). 

of  church-rates,  472  to  475,  491. 
of  seamens'  wages,  520,  535. 

SUMMARY  JURISDICTION. 

of  Court  of  King's  Bench,  3^6  to  5540. 

to  prevent  abuse  of  authcritv  of  Court,  349. 
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SUPERSTITIOUS  USES, 
juriadictioii  respecting^  45S» 

SURETIES. 

liable  in  eqaitj  to  contribute  more  extensively  than  at  law,  303,  and  id.  note  (h). 
justification  of,  to  administration  bond,  502* 
form  of  affidavit,  503. 

TAXES. 

jurisdiction  of  Exchequer  to  recover,  400. 

TENANT. 

appeal  from  justices  decision,  361 . 

TESTAMENTARY  CAUSES.    See  "  Ecclesiastical.  CcurU." 
suits  for,  464. 

proceedings  in  obtaining  or  opposing  grant  of  probate,  500  to  506. 
caveat  to  prevent  grant  of  probate,  500  to  50f . 

TIME. 

of  writs  of  error,  twenty  years,  597. 

limitation  of  suits  in  Ecclesiastical  Courts,  478. 

of  appealing  to  Judicial  Committee  of  Privy  Council  how  regulated,  578. 

TITHES. 

jurisdiction  of  Court  of  Exchequer  over,  453. 

of  Ecclesiastical  Courts,  456,  490. 
subtraction  of,  490. 
proceedings  for,  491. 

form  of  citation,  id. 
of  libel,  id, 

TORTS. 

jurisdiction  of  Court  of  Admiralty  in  cases  of,  512. 

TREATIES. 

regulations  in,  preserved  in  preference  to  Privy  Council,  589. 

TRUSTEES. 

jurisdiction  of  Courts  of  Equity  over,  423. 

TRUSTS. 

jurisdiction  of  Courts  of  Equity  over,  423. 

VICE-CHANCELLOR.  COURT  OF. 
jurisdiction  of,  446  to  450. 
when  created,  446. 
enactment  of  53  Geo.  3,  c.  34,  respecting,  446,  447. 

WAGES.    See  "  Seamen's  Wages," 
suits  for,  520. 
arrest  of  ships  for,  533. 

WARRANT. 

to  arrest  ship  for  arrear  of  seamen's  wages,  533. 
for  salvage,  535. 
master  for  a  sea  battery,  id, 

WARRANTS  OF  ATTORNEY. 

summary  jurisdiction  of  King's  Bench  over,  333  to  337. 

of  Common  Pleas,  in  what  differs,  336,  337,  387. 
of  Exchequer,  former  difference,  336, 393. 

WILL.    See  "  Eeclenastical  Courts,"  '*  Legacies,"  "  Prerogative  Com,"  *'  Testament 
tary  Causes,** 
what  amounts  to  a  valid  will  of  personal  property,  464, 465. 
when  Court  of  Equity  no  jurisdiction  over,  435. 
testamentary  causes  in  Ecclesiastical  Courts,  464  to  466. 
obtaining  probate  of,  500. 
form  of  probate,  501. 
caveat  to  prevent  grant  of  probate  of,  502. 

form  of  caveat,  id, 
contesting  validity  of,  503. 
testamentary  causes  in  general,  464  to  467. 
legacies,  recovery  of,  in  Ecclesiastical  Courts,  when  advisable,  466,  498. 
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WITNESSES. 

juiisdiction  of  Courts  of  Law  Tespecting,  346,  421.  Z-?/ 

enactments  of  1  W.  4,  c.  22,  346,  347.     .  "i/^ 

commission  to  examine,  346,  421. 

examinatioii  of,  by  interrogatozies,  346,  34T,  421* 

mode  of  conToning  before  Privy  Cooncii,  579. 

panishment  for  perjury  or  contempt  before,  579,  58t. 

mode  of  examining  before,  579. 

le-examination  of,  579. 

WRECK. 

jurisdiction  of  Court  of  Admiralty  ia  cases  of^  531. 


THE  END. 
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